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DECISIONS 
RELATING To 


THE PUBLIC LANDS. 


sIoux HALF-BREED SORIP—DUPLICATE AND TRIPLICATE ISSUE. 
ADMINISTRATOR or BERNARD LaBatue. 


‘ The Bepaenere: has authority to issue duplicate, Sioux. haif-breed serip “Where | 


‘the original is shown to have'been lost or destroyed ; and upon a clear and | 


. unequivocal showing of the loss or destruction of. the original. and. duplicate, 
or as to the fraudulent procurement of the duplicate, triplicate perp may 
issue. Pak : 


| First Assistant pcs 6 Poree to the Comméssioner of tae : 


(FW. C.).. | Affairs, July 6, 1908. , (C. J. G@) Pe 


An ices has been filed from the Aston of your office denying the 


- application of George .A. Langovin, administrator of the estate of 


Bernard LaBathe, deceased, for issuance of triplicate Sioux half- 


_ breed scrip, No. 338, A, B,C, D, and E, aggregating 480 acres, the ~ - | 
- originals of which were ee in 1856 ander the act of July 17,1854 © | 


(10 Stat., 304). It is alleged that said scrip has been lost or destroyed. 
It appears that duplicates of this scrip were issued in 1864 which, — 
it is alleged, have also been lost or destroyed. It is further claimed: 


that no one had authority to apply for such_ duplicates. The rece ~ 
ords of the General Land Office do not disclose that any of this scrip. 


: has been located. 3 
Tt is held that the Den ara has authority to issue apie of 


‘this class of scrip. Seymour LaBatbe (22 L. D., 40) and Charles 2 


D. Mousso (22 L. D., 42). This being true, no Sood reason appears - 
_ why, upon proper towne: triplicates may not also be issued, but to — 
| justify such action the proof as to the loss or destruction. of ‘the | 


originals and duplicates, or as to the fraudulent: procurement ‘of the ik 


- duplicates, should be full and unequivocal. ; a: 
— 58566—vor artes | a ee 
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a APPLICATION FOR SURVEY—ACT OF AUGUST 18, 1894— LAWFUL | 
> he FILING.?? 7 


Snare OF WiecGiN. 


The filing of an application for survey under the act of August 18, 1894, having 
such survey made, and paying the fees therefor, do not, in the absence of 
publication of notice of the application as provided by said act, constitute 

a “lawful filing” within the meaning of the excepting clause of the procla- 
mation of June 12, 1905, reestablishing the boundaries of the Washington 

~ for est 1 reserve. a 7 


First Aavistand Secretary Pierce to the Coninlissionas of His: General 
W.C) Land Office, July 7, 1908. (G. B.G.) 


This is the application of the State of ‘Washington for the selec- 
tion of indemnity school land, per list No, 27, embracing. 11,898.52 
acres within the Seattle land district, Washinpton: _ 

By your office decision of July 24, 1906, this list of selections was 
held for. cancellation upon the eround, mail. that the lands in-: 
volved were not subject to the selection because of the fact that they 
are and were at the date of the President’s proclamation creating 
the Washington forest reserve, June 12, 1905 (84 Stat., 3088, 3095-6), 
embraced within such proclamation. The State was duly notified of - 
this decision but failed to appeal within the time prescribed by the 
rules of practice, but later, upon representations by-the State invok- 
ing the supervisory power of the Secretary of the Interior, this De-- 
_ partment, by letter of June 15, 1907, directed your office to forward 
the record in the case and that supersedeas i issue -to the local officers — 

to take no further action respecting the tracts involved until the mat- 
ter of the State’s claim should be finally determined. = 
The lands involved are in township 33 north, range 8 east, Suittiy: 
land district, Washington, and the State applied for.a survey of said — 
township Mabie 7, 1901, under the provisions of the acts of Con-. 
gress of March 3, 1893 (at Stat., 572, 592), and August 18, 1894 (28 
Stat., 372, 394-5). A deposit for the: survey of said township was 
ane by the State; a contract for such survey was made April 22, 
1902; the survey of. said lands was executed in the field in ae | 
and September, 1902; the plat of survey was approved September 20, 

1904, and was filed in the local land office at, Seattle, Washington, 
3 March 20; 1906. 
In allowing the State’s application for survey the lands were s with- : 
_ drawn from settlement and entry by your office in. accordance with 
_ the provisions of the act of 1894, but the State did not: publish notice © 
‘of its application in accordance with the provisions of that act, and 
did not therefore acquire any rights under the: act aye reason 1 of such’ a 
withdrawal, | A. aT ates 
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So much is admitted, but it is also true that failure on the. part 

of the State.to publish notice of an application for the survey of 
. lands within thirty days from date of such application, as provided 
by the act of August 18, 1894, supra; does not. affect its preference. — 
right: to select’ such lands’ for ae period of sixty days from the filing 
of the township plat of survey, conferred by said act of March. 3, 
1893.. McFarland ». State of Idaho (32 L. D., 107). _ The- Tights of 
the State, however, must be determined by - ile PEOVnORS: ‘in the act - 
of March 3, 1893, supra, as follows: | | 


2 The States of North Dakota, South Dakota, Montana, Idaho, and Washington 


-ghall have a preference right over any person or corporation to select land sub-" - | 
' ject to entry by said State granted to said State by the act of Congress approved 


" February 22, 1889, for a period of sixty days after lands have been surveyed and 
duly declared to be subject to ‘Selection is entry under oo poner land laws . 
of the United States. 
It will be noted that the State? S right a selection under this act . 
does not begin until the lands applied for have been surveyed and — 
duly declared to‘be subject to entry under the general land laws. of 
the United States. In the case of Zeigler v. State of Idaho (30 L. D., 
1), it was held that no rights are secured under this act by virtue of 
a State selection tendered prior to the filing of the township plat of. 
survey and it is not believed that any rights were secured in this case 
by the filing of the application for survey, having such survey made, — 
and paying the fees therefor. The State might have protected. itself 
in the premises by publishing the notice of its application for survey 
in accordance with the provisions of the act of 1894, but, heretofore 
shown, this was not done. It therefore took noting! by these pre- 
liminary acts and could have acquired no preference right under the 
act of 1893 until the filing of the township. pretee of re which, as — 
has been seen, was March 20, 1906. | 
- In the meantime, as above stated, on June 12, 1905, said lands were 
‘included within the boundaries of the Washington forest reserve by 
the President’s proclamation of that cate) which contains the follow- 
- Ing excepting clause: | | | 
~All lands which may hive ‘been, prior to. the date hereof, embraced in. any 
Jegal entry or covered by any lawful filing duly. of record in the proper United 
States land office, or upon. which any valid settlement has been ‘made pursuant ~ 
to law, and the statutory per lod. ah which to make entry, or pe of record . 
has not expired. 7 
It is contended by the State iat its ssbiatnn for survey, its hav- 
ing the land surveyed and paying the fees therefor, constitute a lawful 
| filing within this excepting clause. ‘The Department can not admit 
_ this contention. Such acts as are here relied on can not, in any sense, 
be called a lawful filing and they are surely not pick within the — 
excepting clause above quoted. Inasmuch as the State had taken no - 
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steps to protect its interests in the prentises, it had-no such rights as 
prevented the properly constituted officers of the United States from 


7 making other disposition of the lands not inconsistent with law. The 


President of the United States had the legal right: to. establish this. 

_ forest reserve and there was no such claim upon the lands as comes — 

within the excepting clause of the proclamation establishing § said re- 

serve, or which may be given recognition. _ 3 | 
‘The decision of your office is affirmed. 


SOLDIERS’ ADDITION AL—SECOND ENTRY—RIGHT EXHAUSTED. 
| Frans i Monaan. 


Where « one entitled to a soldiers’ additional right of eighty acres under sec-. 
‘tion 2306 of the Revised Statutes, based upon an original entry canceled 
upon relinguishment, was permitted to make a second honiestead entry 
for. eighty acres, at a time when ‘there was no law authorizing second home- 
stead entries, and patent having issued upon sueb entry, it will be regar ‘ded 
as having been made in the exercise of, ene: as. exhausting, the soldiers’ 
; additional right.” 


ee First Astin Secretary Pierce to the Osis ae of the General — 
» W. C.) ae Land Office, July 7, 1908. | _ (C.J.G.) 


“Nn opel ie been filed by Frank 7 veto assignee of Isaac J. 
Taylor, from the decision of your office of April 13, 1908, rejecting 7 
his application to enter under section 2306 of the Revised Statutes the 


SE. 4 SE. 4, Seo. 17, and NE. NE. , See. 20, T. 24NR. 12 W, 


= Olympia, Washington. 


. The claimed right is passa on ‘the alleged military service 2 of Taylor _ | 


for more than ninety days, as a private in Co. “A,” 8rd Regiment 


a Colorado Cavalry, and homestead entry made by hima Febriary 15, 


= 1866, for the E. 4 NW. 4, Sec. 26, T.3 S., R. 7E. , Junction. Oy; : Kan- 


73 Sas, eaniceled: on eclinenisshmeat Navenber 19, 1868. 


November 29, 1886, Taylor made homestead entry for the W. 4 NE. ; 
4, Sec. 12, T. 21 S., R. 4 W., Roseburg, Oregon, upon which: final certi-. 
ficate iseaed J anubty 23, 1898, and patent June 15, 1893. Application 


-for this entry was male under section 2289 of the Revised Statutes, 
and in-his homestead affidavit and. final proof Taylor. stated that he 


had never before made a homestead entry. The proof showed that 
he established residence April 1, 1887, and that such residence was. 

continuous to date of proof. His cnproveinenia consisted of a frame — 
house, 22 by 32, barn, hen-house, fences, clearing, ete., of the value of 
— $1400. He also had ce fruit trees and 18 acres: in cultivation on 
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a ante he had raised crops for six seasons. Section 2306 of the Re- 
_ vised Statutes provides: ao | 


_ Hivery person. entitled, under the provisions of. section twenty- three hundred 7 | 
and four, to enter a homestead who may bave heretofore entered, under the 


homestead laws; a quantity of land less than one bundred and sixty acres, shall : | 
be permitted to enter so much land as, when added to the ee Dione . 


entered, shall not exceed’ one hundred and sixty acres. 


At the date of Taylor’s Roseburg entry there was no ay saitiete. 
‘Ing the making of a second homestead entry, it being prior.to the act 
of March 2, 1889 (25 Stat. , 854). He was entitled, however, to make 
an additional entry under eeeron 2306 of the Revised Statutes. He 
therefore had no right: to. make the Roseburg entry, except in the, - 
exercise of his additional right under said section. At that time it’ 
was the established rule that the relinquishment. or abandonment of 
an original homestead entry for less than 160 acres did not dis- | 


| qualify a soldier from making an additional entry under section 2306 


of the Revised Statutes. John W. Hays (May 8, 1876, 3 'C. L. O., 21). 


‘But it was also held in that case “to perfect title to the naditionnl a 
entry he must comply with the law by actual residence thereon and — 


cultivation thereof for the required period.” This ruling was fol- | 
: lowed in the cases of Owen McGrann (5 L. D., 10) and Samuel — 
Hilton (13 L. D. , 694). It thus appears that Taylor complied with. 


the law poveriine soldiers’ additional entries as the law was at the > 


time construed. This rule obtained until the instructions of J une > 3, ee 
1897 (24 L. D. , 502), wherein it was held: 


‘There is no authority. of. law for the insertion of a condition in a soldiers? 4 


. ‘additional homestead certificate of right, requiring settlement and residence on | 


~ the. part of the soldier, where. the original entry was abandoned, 


| See also cases of Ricard L. Powel L. D., , 216) ‘and Sierra . 
~ Lumber Co. (31 L. D. , 849). ; 


It is.a maxim that ne law will presume. that to have been done Pt tes 


which ought. to. have been done, and it will not be presumed. that it 


was the intention of Taylor to consummate an illegal entry. Fur- 
thermore, it is a rule in the administration of .the land department 


_ that an entry allowed under a law which does not authorize it may — 
_ be permitted to stand under a law which does authorize it. Hence, 

- Taylor’s Roseburg entry, which could not be properly and legally | 
~ allowed as an original or second homestead entry, may be treated as _ 


having been made as an additional entry under section 2306 of the ve 
Revised Statutes, which. he was entitled to make. And, as held. by 8 | 


your office, “having received patent on said Roseburg entry the same 


must be held. to have been made under section 2306, R. S., and he — 


b: thereby exhausted his additional right under said section and at the 
date i his assignment had no such right ae he could le a 
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This is the proper rule applicable to the circumstances of this case, 
and not that in the cases of John J. Stewart. (9 L. D., 548) and 
Edgar A. Coffin (31 L. D., 480), relied upon in the appeal, the Rose- 
_ burg entry of Taylor having been made prior to the act of March 2, 
1889. The reasonable presumption ‘will be adopted that it was the 
intention of Taylor to make an entry to which he was entitled rather 
than through misrepresentation of facts to obtain an. unauthorized 
| entry with the hope and expectation that it would be: confirmed under 
an. act not then in existence. ; 

‘The decision of your office herein is affirmed. | 


ENTRIES WITHIN RESERVOIR SITES—RIG HT OF WAY—RECLAMATION 
~ ACT. 


eMart: ResERvor SITE, 


A permanent easement atinehing to, public lands by the construction of a res- 
ervoir and canals upon a right of way acquired under the. act of March 8, 
1891, does not, upon acquisition of such irrigation system by the United 
States for use in connection with a project under the reclamation act, 
become extinguished by merger in the estate of the government in such | 
reservoir lands; and entries allowed for lands within and below the flowage 
contour line of tie reservoir as marked upon, the township plat, are subject 
to the right of flowage by storage of waters’ in the reservoir. 
Where the government acquires an irrigation system held in private ownership, 
_ for use in connection with a reclamation project under the act of June 17, 
1902, it takes the same free from any obligation or control of State author-. 
ity theretofore SoeUne. | : | 


First Assistant Attorney C nents ie Secretary of the Interior, 
| | duly 7, , 1908. © gat og (J. R. W.) 


There is referred to me for opinion ve letter of the Acting Director’ 
of the Reclamation Service of June 20, 1908, as to rights of sundry. 
persons by entries of lands within the McMillan reservoir site, part 
_of the properties or ‘irrigation system of the Pecos Irrigation Com- 
_ pany, and conveyed to and acquired. by the United States in connec- 
tion with the Carlsbad project under act of June 17, 1902 ee Stat., 

888). | | 
The facts, as stated by the letter, are that nena 23, 1897, Hoe 


of way was approved by the ‘Sooretary of the Interior ander act of 


_ March 3, 1891 (26 Stat., 1095), to the Pecos Irrigation Company, 
| including these lands, as site of a reservoir. The company entered on 
construction of its system, and, among other works, made a dam for. 
impounding water which covered . thess lands during the winter of. 
1893-4, and at intervals for some years. For some reason, whether 
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faulty construction of the dam or porousness of the reservoir bed is 
not stated, leaks developed and the water level was not maintained 
to keep these lands covered, but they were within and below the flow- 
-age contour line marked on the township plats, and the company 
during its holding continued investigation into causes of leakage with __ 
view to its prevention, which investigations were continued by the — 
Reclamation Service since the purchase. The intention and purpose 
of the Pecos. Company and of the Reclamation Service has at all times 
since construction of the reservoir been to utilize it to its full capacity 
for storage of water and to stop the leakage as soon’as possible. 

It is also stated that, among other entries of lands in the reservoir 
site, certain two desert-land ‘and three homestead entries were made 
at cee stated, between May 7, 1903, and July 30, 1904, for lands 
described, on which: final rook have been offered at final. certifi- | 


cates cated at dates stated, the two oldest of which were February. 


5 and 12, 1906, and the others since July 1, 1907. Prior thereto the 
Reclamation Service recommended the General Land Office that— 


to avoid necessity for purchase of the entrymen’s rights upon ultimate refilling | 
of the reservoir to its former flow line, patent should not be issued to the entry- 
men for above described lands. 

‘January. 11, 1908, the Commissioner replied that under opinion. of the Assist- 

ant Attorney- -General, June 17, 1904, in case of the Hudson Reservoir Canal Co., 
‘Arizona — (unreported), “purchase by the United States of rights of said -com- 
_ pany extinguished the easement and freed the land from the right. of. way SO 
that any entry made for lands affected is now free from any such rights,” but, 
--as the lands were January 25, 1906, withdrawn from all disposition under act 
- of June 17, 1902, in accordance with approved opinion of the Assistant Attorney- 
General of Januare 25, 1906 (34.L. D., 421), the entry would remain én statu | 
quo until. terms of settlement with the ae are concluded and the General 
Land Office advised thereof. | 


-The Director of the Reclamation Service deams ihe opinion re- 7 
ferred to: not precedent for the present case. He also asks review of 
the opinion of my predecessor of June 1’, +1904, in case of Hudson 

Reservoir and Canal Company, and says: | 


Although it has been shown there is an essential diferenes. between the 
‘cases... . it is believed the decision [opinion] in the Hudson reservoir case 
was not deducible from the circumstances, and that opinion should be recon- 
sidered in order that it may not establish a precedent for similar cases. This. 
ylew is supported by the decision [opinion] of the Assistant Attorney- General, 

saad anuary 6, 1906, on purchase of the irrigating system of the Maxwell Land & 


ST Irrigation Company, partially constructed, in connection with the Umatilla 


project. .... It follows therefore from this that the attitude of the Govern-. 
ment is that of an assignee and successor preparing to. assume the company’s 
obligations to the public. This was the attitude of the Government in the. 
Hudson reservoir ease. The Government in purchasing .... was assignee 


and. successor of valid rights possessed by the company. The theory advanced in. 


the decision that “finding the Hudson Reservoir aud Canal Company and its 
‘assertion of. vested rights in its way, ¢ an obstruction to its OpereNOnes the United 
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| States paid . oe: price oe upon .... for its withdrawal from the. pro- 
posed field of Geeta is hardly in accord with the facts. | | 
It is then argued at considerable length that as the Hudsan Reser- 
voir and Canal Company, vendor, and the United States, vendee, both — 
intended to use the lands in the reservoir site for the same purpose, 
no merger or extinguishment of the vendor ney ’s right could 


occur. 


- While there ave tio distinct suscnnnes in ame peteieies they are So" 
connected that both may for brevity be considered together as dif- 
ferent aspects of the general doctrine of merger of dominant and 
-servient, or less and greater, esate when both come to hands of the 


- game owner. 


Tn the present case there was a valid and vested right. “The Pécoe. 
- Company’: s system had been constructed to be a concrete integral 
~. whole, consisting — of canals to convey water for irrigation. purposes 


and a reservoir for storage and conservation of flood waters, so that — 


water which would otherwise flow. ‘away could be stored and the 


“average. flow and service of the canal be, and was, greater than the 


_ ordinary flow of the diverted stream. The capacity of the canal was 
necessarily made greater than sufficient to-carry the ordinary flow of 
_ the stréam by such amount as.was necessary to carry the stored flood 
_ water distributed over the irrigation period of the year. Obviously, = 
| such a property. is an entirety, each part—the canal and the reser- 
-voir—dependent on the other in considerable degree ; the two parts 
not capable of severance without seriously impairing the value of — 


one or of both. The mere fact that the reservoir did not fully meet _ 2 : 
its purpose did not sever it from the canal property, or prevent its - 


“passing and continuing existence as part of the entirety—-or system=— 
unless the owner of the system had abandoned the pape of making 


i it an efficient part of the property. 


On the other hand, the Hudson reservoir site had never. hese Toe 7 | 
ized, no water ever stored there, no works for storage ever. under- 


taken, nor, so far as I am advised, was any canalever made. So far 


as: conceited the reservoir site, it was a mere project never entered. 
upon. It had no vested right in the lands within the contour line - 


of the proposed reservoir site. As to the nature of the right obtained - 
_. by the Hudson Company, light i is given by the decision in Bybee v. 


| Oregon and California Railroad Compariy (1389 U. S., 663, 679-80). 


There was a conflict of claims of right of way eee Bybee, who’ 
constructed his ditch in. May, 1879, claiming right of way under act 
of J- uly 26, 1866, section 9 (14 Stat., 258), andthe railway company — 


under act of J nly 25, 1866 (14 Stat., 239), which did riot construct — 


-- its-line until after 1880 and apparently not until after December 3, . 


1883, The court held that the railway grant of right of way bela’ | 
prior in time was prior in right, As. to the canal ce the court 
| held that claimant— oe 4 | 
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acquired no right: to. any portion of the public Jands until his actual taking 
possession of the same for the purpose of constructing a ditch, and -in. doing 


-. so he took the risk of encroaching upon the eae of way which the railr oad 


" company might thereafter select. 


_ Also. discussing the question of conditions imposed upon a grant 
in present, the court says (ib. 679): 


“Te is not, indeed, always. eas¥ to: determine whether a condition be aiecodent 


or subsequent; it must depend wholly upon the intention of the parties.as 


expressed. in the instrument and the facts surrounding its execution. 


The act of 1891, sections 18-21 (26 Stat., 1101- 2), differs in terms 
from that of 1866 under which Bybee siatned 4 in that. by the earlier | 
act right was merely “ acknowledged and confirmed,” implying the - 
existence of a canal before arising of a grant, whereas the act of 1891 
provides for. approval of maps to be filed in advance of concn 
and that— | 


if any. section of said: canal or ditch shall not be completed within ive years 
after the location of said section, the rights herein granted shall be forfeited 
_ as to any. uncompleted section of said canal, ditch, of reservoir, to the extent — 
the same is not completed at the date of the forfeiture. . 


I deem. it immaterial, as between others than the Waited: States, . 


| whether the Hudson Company had or had not a right. continuing © 


- after five years from approval of its map to begin and complete its” 


reservoir. It had not completed or begun it. The property or reser- 
voir site had not become part of an integral entire property valuable 
asa unit, Its right was not attached to the land as a permanent. . 
easement entitling the company to its use. The fee was in the United - 
States. The conveyance of such.a mere right to obtain an easement 


__ by its ‘holder to the owner of the fee was nothing more than a relin-". 


~ quishment. of the right and restoration to the unincumbered_ fee. 
_ There was no dominant estate to keep the easement from merger in 
. the fee held by the United States. 


‘It is otherwise in the Pecos system—a constructed concern. “The 
. property preserved its entirety, and no merger of a permanent. ease-_ 


ment in public lands.actually acquired by the grantor would occur, — 
for the easement was essential to value of the dominant estate—the 
canal—which was intended to be preserved and. operated. ‘For such 


-° reason the opinion in Hudson Reservoir and Canal, on different . 
| - facts, is not applicable. I am of opinion that, taking the facts as 


. stated, the entrymen hold rights subject to right | OF flowage by storage. 
of waters in the reservoir, unless in fact the Pecos Company or the 
‘United States prior to withdrawal of the lands, January 25, 1906, 
: under the first form, did such acts as amounted to shaidonment of the 


i reservoir part of the Pecos Company’s project. As to that fact a ques- . 


_ tion may be raised by the entry claimants, and no decision can be 
| made until oe have rs to be heard. Where final ‘cae is. 


pe 
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offered a final ssditcats is claimed in like cases in 1 future, the 
case should not go to approval, final certificate, and patent until the 


_ facts are ascertained and the rights of the entryman. and the United a 


States are brought to issue and proofs taken. 

On review of the opinion of my predecessor in case of the Hudson 
Reservoir and Canal Company, I find no error therein, on the facts 
stated, and for reasons herein given adhere thereto. re 

I mall attention to what appears to me. an erroneous view taken by 7 
the Reclamation Service of the effect of acquiring property of a local 
irrigation company. Speaking of the attitude assumed by the govern- 


‘= ment of the United States in such case, the Reclamation Service says: 


METS D besyenig 


"ij et, 
if 
<i 


a ‘a ? The attitude of the Government is that of an assignee and successor pr epar- 


“hie. to assume the company’s obligations to the public. This was the attitude 
“hog the government. in the Hudson Reservoir case.. 


Fey The duties of an irrigating company are defined by t the: law of the. 


CO _Atate in which it operates as doing a business affected by a public use; 
and it is subject to the. local law applicable to such public utilities | 
f “and to control of the local courts for enforcement of such laws. There 
me 71s no authority in the reclamation act for the Secretary of the Interior 
“to subject the -property and enterprises of the United States to local 
“aw or control by local authority, either. judicial or executive. A 
--reclamation project is an exercise of federal power whereby the. 
United States, as correctly stated by my predecessor in his opinion, 
t~ referred to,“ of its own initiative under the act of J une 17, 1902, pro- 
Gj poses to construct. a public work independent in origin of right and 


asad obligation.” Whatever obligation it assumes in acquisition of | 


<cproperty is contractiial, not such as local law implies by succession 
of one owner to another owner of public utilities organized by State 
Zauthority and subject to its.laws and courts. The local concern 


tae were 


| 2 acquired i is simply obliterated as respects local law as completely as is 


- cement, ‘stone, ‘timber, or material built into the reclamation works. 


_ To hold otherwise ‘eal Jead to conflict of State and federal author- 3 


ity and embarrass the United States in its work for reclamation of 
arid lands.. Reclamation works of the United States, whether. con- 
structed or purchased, are agencies of the general government, inde- 


' pendent of obligation or. control by State authority, and though pur- — 


‘chased by the general government from public utility owners “pabieet | 


to State law, after such purchase they are not held by the United | | 


States as legal successor of the owner, but ‘as its own public works, — 
subject only to such obligation and control as is Bucherace: by | 


Congress. 


Approved : and referred to the Reclamation ane for appr opriate 
7 action. | es 
Frank Pierce, 

aes Secretary. 
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COLLECTION OF RECLAMATION WATER-RIGHT CHARGES BY 
RECEIVERS OF PUBLIC MONEYS. 


Reaurations. 


| DepartMENT OF THE INTERIOR, 
; Genzrar Lanp OFFICE, _ 
Washington, D. C., May 27, 1908. 


ae Section 5 of ne Reclamation a me ane 1902, 32. Stat, BBB) 


: -anandes ae a ae | ly 


~The. annual installments shall be. pata 4 to the receiver of the local land office 


of the district in which the land is situated, and-a failure to make any two 
‘payments when due shall render’ the entry subject to cancellation, | with the 
‘forfeiture of all rights under this act, as well as of any moneys already paid. 
_ thereon. All moneys received trom the above sources shall be paid. auto the. 


_ reclamation fund. 


9, In accordance with- the ee all ere of the aanual 
installments of reclamation Water-right charges, including the por- 


tions for building charges and operation and maintenance charges on | 


reclamation water-right applications, shall be made to the recelvers | 
of public moneys of. the respective local land districts, but, for the 
convenience of the water-right applicants, the charges provided may 


be tendered to and, received by the designated special fiscal agents for _ 


the several irrigation. pro] jects for transmission by them to the proper 


receivers of public moneys. Under the law quoted in paragraph. A. 


_ above, the acceptance of these water-right charges by the fiscal agents. 


of the Reclamation Service can not be held to be a payment to the _ 


; United States in accordance with the requirements of section 5 of the» 


Reclamation Act until the moneys are actually in the hands of the ~ 


proper receivers of public moneys. The permission granted above i 18 
only for the convenience of water- right applicants, but care will be 
taken to properly safeguard the handling of such funds until their 
receipt by the respective receivers of public moneys. =, 2 

8. Receivers should not accept a payment for either a part of that 
portion of the annual installment due representing building charges, 
or payment of a part of that portion representing operation and 
maintenance charges. Receivers. should accept only tenders: which 
are for the full amount of either portion of the annual installment 


longest due and unpaid; but nothing herein contained shall sperite< 


to prevent the payment at one time of all installments due. Payment 
of a part of the amount due on either class of charges should ee re- 
fused, except as. provided in paragraph 6. 

4, When. full payment is tendered direct to the recelver of public 
moneys, and upon examination is qouney to be correct, the receiver will 
issue the usual receipt. 
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5. Where payment is tendered through special fiscal agents of the 

Reclamation Service, and, upon examination, the amounts.so trans- 
mitted by the special Hee agents are found to be correct, the receiver 
will then issue the usual receipt and transmit the same to the. water- 
‘right applicant at his record post-office address. The receiver will. 


receipt to such: special fiscal agent upon one copy. (and retain thé 7 





_ other copy) of the “Abstract of Receipts. of Reclamation Water-Right > 
Charges (R. S. Form 7-406)” received from the-special fiscal agent. at | 

thesend of each month. See section 8 of instructions of even date to 

- spécial fiscal agents by the United States Reclamation Service. 

_. 6 Receivers may accept tenders for less than the full portion of — 
building charges or operation and maintenance charges of any an- 

~ nual installment as fixed by existing public notices when the tenders | 

are received through the special fiscal agents, whose duplicate receipts 7 


‘show: a recommendation for the issuance by the Secretary of the Inte- _ a 


rior of a public notice fixing the amount of the particular annual 
installment, or portion of installment, at. the amount of cash trans- - 
mitted. Receivers will then issue to. ‘the water- right. applicant the 
usual receipt for the amount of cash so transmitted, and mail the 
game to his record post-office address, the receipt showing that pay- | 
ment has been’ made “to be applied upon the’ 190— installment. in 
connection with Reclamation Water-Right Application No. 
_ If the recommendation is approved by the Secretary of the Interior, 
registers will, upon receipt of notice of the same from this office, 
make proper notation upon their records. | 
7, Attention is invited to paragraph 4 of circular of festeactions , 
“to special fiscal agents by the United States Reclamation. Service, 
of even date, and in accordance therewith receivers of public moneys - 


ee will require payment direct: to. themselves in all matters involving 
tenders for fees on homestead entries; tenders for first installments on‘ ~ 
—-water-right applications, including both the portion for building and 


the portion for operation and maintenance charges where the public © 


et 


_ notices require the first installment to be paid at the time of filing — | 


homestead entries; «tenders for installments in arrears for a period of fa 
more than one year; and tenders upon water-right applications where 


oe notice of ‘contest i Saal the entry upon | which the water-right 


ed ® DEPARTMENT: OF THE ‘INTERIOR, - 
_ GeNerAL LAND OFFICE;. _ 
Washington, DV C., yaa’ 1908. 


REGISTERS: AND RECEIVERS, ne 
United States Land Offices. 

§r1rs: The provision in paragraph 7 of “ Regulations. as to the Collection of 
Reclamation Water-Right. Charges by Receivers of Public Moneys,” approved 


May 27, 1908, which. requires payment in cash- for first installment on water- - 


right applications, where the public notice requires the first installment to be » 


a paid at the time of entry, is. hereby. amended so as not to. oe to entries made 
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‘application rests, ee been reported by the register. of the land office, | 

In all’ such cases, payments must be made direct to the recelver of 

‘public moneys. nt 
8. All moneys_ collected. under this circular in connection., with 
ee -right applications, both those received direct from .water- 
"right | applicants and through special fiscal agents, must. be deposited oe 
in receivers’ designated depositories to the credit of the Treasurer of | 

the United States “on account of Reclamation Fund, Water-Baght 
ld tad | 7 | 

FRED Dear, G ommvissioner. | 
| ‘Approved: | a rs a 
James RupoteH GARFIELD, 
_Seeretary. 


COLLECTION OF pa areata WATER RIGHT. CHARGES BY SPECIAL 
‘FISCAL AGENTS. 


Pe os _ . REGULATIONS. 


‘DEPARTMENT OF THE: LyTERi0R, | 
Untrep States RecuaMaTIon Service, | 
Washington, D. C., Mar y 27, 1908. 


ee ‘Section 5 of the Reclamation Act (32 Stat., 388) provides: 


The annual installments shall be paid to the receiver of the local: land office 

_ of the district in which the land is situated and a failure to make any two pay- — 
-yyents when due shall render the entry subject to cancellation with the forfeiture 
of all rights under this act, as well as of any moneys already paid thereon. Al 


fund. 


7 9, In evens with the foregoing all payments of acca 
installments of reclamation water right charges, including the por- 
tions for building charges, and operation and maintenance charges © 


moneys received from the above sources | shall be paid into the reclamation a. | 


e on reclamation water right applications shall be made to the recelv- a 


in the exercise of a pr eference right secured by contest : nor to entries where a 
relinquishment ofa former entry has been secured and is filed by the applicant. 


- In these classes of cases you will pass upon the qualifications of the applicant - : 


to make homestead entry; and, if you find him so qualified, notify the ‘proper 
pr oject engineer of the Reclamation Service of that fact, and the case will there-. 
after be governed by and disposed of under the provisions of paragraph, 6 of 
‘said regulations of May 27, 1908. | 
‘Should. you find the applicant not qualified, you will reject his application | 
when presented, with the usual right of eDRee: : 
| Ver y respectfully, 7 , S. v. PROUDFIT; | 
: Acting, Conumissioner. — 
_Appror eds July 8, 1908. : - iy 4s 
_ FRANK PIERCE, . 
_ Aeting Secretary. 
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ers of public moneys a the bampeclvs oc land offices, but, for the 
convenience: of the water right applicants the charges provided may 
be tendered to and received by the designated special fiscal agents for 
the several projects, for transmission by them to the proper receivers 
“of public moneys. The usual receipts for such payments (G. L. QO. 
Form 4-186) shall, in all cases, be issued by the receivers; but re- 
~ celpts on form 1. -459 shall be issued by the fiscal oo for the 
moneys accepted by them for transmission to the receivers. 
Under the law quoted in paragraph 1 above, the acceptance of ies i 
water right charges by the fiscal agents of the Reclamation Service 
cannot be held to be a payment to the United States until the moneys 
are actually in the hands of the proper receivers of public moneys. — 
- The permission granted above is only for the convenience of the water 
right applicants. But care will be taken to properly safeguard the 


. . handling of such funds until their receipt by the respective receivers. 


38. Special fiscal a gents should accept only tenders in lawful money, 
é. €.. coin or currency, except that they may accept tenders of com-— 
ere paper, as warrants, drafts, cliecks, postal express or bank’ 
- money orders, when they can without recourse upon themsélves con- 
vert such paper into lawful money before i issuing their receipts. | 
4. Special fiscal agents should accept, only tenders which ‘are for — 


the full amount of the current, or last previous annual installment, | 


or for the portion for building charges, or the portion for operation 
and maintenance charges, under each water right application. . 

When water right applicants have surrendered cooperation cer-_ 
_ tificates issued by the Water. Users’ Association, and these have been 


accepted by the project engineer and in consideration thereof he has — 


recomimended that certain installments or portions of installments be 
reduced, special fiscal agents should accept tenders of the. amounts of 
the charges as thus readjusted, and should note on the duplicate copy. 
of their receipts (see paragraph 6) “Fi ixing of charges at the above 3 
“amounts recommended by project engineer.” 
' Except as provided in the foregoing, special fiscal oie should 
refuse partial payments. -They should also refuse tenders for fees on | 
homestead entries; tenders of the first installments, where the public 
notices require es first installments to be paid at the time of filing 
homestead entries and water. right applications [see amendment, 37 | 
L. D., 16} tenders for installments in arrears for a period. of more 
_ than one year; and tenders upon water right applications where a 
notice of.contest against the entry upon which the water right appli- 
cation rests has been reported by the register of the local land office. 
In all such cases the water right applicant should be directed to deal 
directly with the receiver of the local land office. 

5. In addition to the amount of the annual installment, or ii por- 
tion for building charges, or the portion for operation and main- 
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tenance chan ges, special fiscal agents should collect from each water 
right applicant an amount sufficient to pay for the fees on postal 


money orders to be used in transmitting the collections to the receiver 


of public moneys. ‘The. fees charged are as follows: | | 
- For. orders from QUO) 4582 50s s5 i en et at eet 8 cents. 


ie Be OOS citi ate See a pers eee ae 
* 5. O1 SS TAO AO es ese ee iat eeeee Se 
PS OVO 8 “20; 00 pete 8 Ue ranadde eee ae ie ie 
i BOIL AY BO 00 stata ey ee eal Ce 
be 3001. «AOL OU us tee ae oes Rate aaa 15 ee 
Re 7 aaa | 0, | ane nee OR cr ee CER RE Vopr rr as |< 
ES SBQUOTS GON 00 ne se oe ler tise ioe cae eeQ, as 
i> “GOIOL TB L00k en cee U adictatin Dita cats eae ee De 
a (570 aes O80, eae tee tee Onna memes arte eee B00 


Postal money orders are not issued for amounts over $100. The 
amount to be collected for such fees on a tender of $156 will, accord- 


~ ingly,-be 50¢, of which 30¢ 1S for an order of e108) and 20¢ for one : : 


of $56, 
6. Special fiscal agents should issue 6 or water right Serer: 


| tendering complete and satisfactory payment as above a receipt on . 


Form 7-459, making a carbon duplicate on the following blank re-_ 
ceipt bearing the same serial number, and ae a a record 
: sea on Form. 7-406. | 
4%, Special fiscal agents should each day transmit to the receiver of . 
public moneys for the land office in which. are situated the lands for 
which collections have been made, the duplicate copies of all receipts 


issued by them, with a remittance of the amounts collected. These 7 


remittances should be made by postal money orders, payable to the 
receiver for the exact amounts transmitted by each water right appli- 
cant, the fees on which should be paid from the amounts collected 


ae therefor from the water right applicants. 


8. Special fiscal agents should, immediately following the. end of 
each month prepare three (8) copies of an abstract of “ Receipts of 
Reclamation Water Right Charges transmitted to the Receiver of — 
Public Moneys for the Land Office at ” on Form 7-406. . This 
abstract should include a record of the number of the fiscal agent’s 
receipt, payor, number of water right application and year of install- 
ment paid, for each collection made by him since the last previously 
reported, the funds for which have within the period covered by the — 
abstract been remitted to the receiver of public moneys as herein. pro-. 
vided. At the end. of the abstract the following certificate should be | 
made: | 








| Project Office at 190—. oe, 
it certify ne the foregoing in ——— sheets, is a correct eat complete. ab- 
stract of the receipts issued by me, and records all collections not heretofore 
reported, made by me. to the - day , 190-—. 











—— 5 


Special Fiscal Agent ( U, 8, se Be 
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Special fiscal agents should Biss send two (2) copies of the apabraee 
as herein provided to the receiver of public moneys, who will acknowl- 
edge receipt thereof, and of the remittances previously received and 
- reported thereon, on one copy of the abstract, and return it to the 

fiscal agent to be retained in the project office. The fiscal agent — 
- should then complete the third abstract—making it a complete copy 
of the one retained and transmit it to the Director at Washington, | 


ts De 


9. Special fiscal agents should not carry into their accounts seceant “ 


(Form 7-400) and abstracts. of collections (Form 7-405) entries of 
these transactions a collections of reclamation water right 
. charges. : 
I’. H. NEWELL, Director. 
| haere a 
J AMES Ruvore GARFIELD, 

Seeretary of the Lnterior. 


COLLECTION OF RECLAMATION WATER RIGHT CHARGES BY SPECIAL | 
| FISCAL AGENTS. | - 


eu. oS ReguraTions. 7 


DEPARTMENT OF THE IyTError, : 
ae STATES RECLAMATION SERVICE, 
= | Washington, D. G., July 8, 1906. 
‘To Prosuor Ewerneers. and Sprciat Fiscat AGENTS. | 
‘Sms: The provision in paragraph 4 of the “ Regulations as to the 


Collection of Reclamation Water Right Charges by Special Fiscal 


| Agents, * approved May 27, 1908 [87 L. D., 14], which requires fiscal 
agents to refuse. tenders of first Gietallnents where the public 


. notices require the first installments to be paid at the time of © 
_ filing homestead entries and water right applications, is hereby . 


anended so-as not to apply. to payments upon. applications made-on 

homestead entries made ip, the exercise of a preference right secured 

by contest, nor those on entries where a relinquishment of a former — 
7 ene has been secured and is filed by the applicant. ; 

_ In these cases the project engineer may accept cooperation certifi- 
cates. if tendered; and fiscal agents may accept cash for the whole 

- installment, or the portion not covered by certificates, and remit it to 


‘the receiver. When thé qualifications of the applicant to make-home- . 


stead. entry have been passed upon by the register and receiver, they | 
‘will report their action to the project engineer, and if favorable he 
should: transmit the surrendered and cancelled certificate to the Di-. 
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rector with his recommendation for reduction of changes for oo issu- 
ance of a special public notice.” _ = 
Very cee . ©. H. i ITCH, 
| 7 Acting Director. 
- Approved: ee 
Frank Pierce, 
Acting Secretary. 


“MINERAL LANDS—CLASSIFICATION—FRESNO AND KING COUNTIES; 
. sf CALIFORNIA. _ 


Pie 


‘INSTRUCTIONS. 


DrparTMENT oF THE INTERIOR, | 
a GENERAL Lanp OFFice, | 
, Washington, D. C., July 10, 1908. 
Reeistrr anD REcEIvER, ye oe 
| Visaha and Oakland, California. 
Sirs: By office letters of August 21, and November 8 , 1907, certain 
"described lands situated in Fresno and King. counties were tem-_ 


_ porarily withdrawn from agricultural entry pending. an investi-. 
gation of the character thereof by the Geological Survey, and you | 


were directed to note the withdrawals on: your records and thereafter 
to accept no agricultural entries or filings therefor until further ad- 

vised by this office. | 
I am now in receipt of a report dated June 17, 1908, from the 

Director of the Geological Survey, in which the jane described in 
- the list hereto- attached ¢ are classified as oil lands. You wil note 
this classification on your records. | 


Applications for these lands as mineral may be ‘presented, received’ | . an 
and adjudicated under the existing mining laws and regulations, but 


applications under the agricultural laws must be accompanied by 
ex parte affidavits alleging the non-mineral character of the tracts _ 
applied for and must be forwarded to th‘~ office for consideration, 


whereupon, if the showing made-appears sufficient, a hearing will be ~ | 


ordered to determine the real character of the land, the burden of _ 
proof, ine view of the classification, being oe the eee os 
claimant. © | : 

The remainder oft the lands ithdeewa: by: said letters of August 


[ 21, and November 8, 1907; and not hereby classified, with the ex- : 
- ception. of those ae ee in T'ps. 25 S., Rs. 17, 18° ead 19 E., and- 


 Tps. 26 S., Rs. 18, 19, 20 and 21 E., are rated to filing and entry 


— ot ¢ List omitted. 
53566—voL 387—08——2 


# 
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| mindes the general land laws. The townships ou described will be 
made the eibject of a communication in the future. | 
ey respectfully, | 
8. v. Prouprrr, 
| Acting Commissioner. 
i Apsveved: oo e 
FRANK. Pierce, 
ic) Seoretary. 


CITIZENSHIP—NATURALIZATION—JAPANESE. 


NSTRUCTIONS. | 


DrPaRTMENT or THE INTERIOR, | 
GeneraL Lanp Office, 
| | Washington, D. C., July i, 1908. 
Rucisrens AND Recetvens, 7 
United States Land Offices. | 

Sirs: It has come to the knowledge of this office that the clerks 
of certain State courts have permitted Japanese and other aliens, who 
are not eligible to citizenship, to file declarations of intention to -be- 
come citizens of the United States. 

Your attention is called to the fact that the naturalization laws per- 
mit only the naturalization of “white persons: or aliens of African 
nativity and to persons ‘of African descent,” and you are therefore 
_directed not to recognize any declaration of intention, or final natural- 
ization, of persons of any race who are not entitled to naturalization, 
or to permit such persons to make either original or oe entries sof | 
public lands.. 7 

- Very respectfully, | oe 

S$. V. Provprit, 

Acting Commissioner. 

_ Approved : x : : 
.PRani Prrrce, 

First Assistant Secretar, Y. 


- “HAWATI-PUBLIC LAND LAWS—APPELLATE JU RISDICTION or THE - 
SECRETARY Or THE INTERIOR. go 


- Micuat Pszxk. 


~ The public land laws of the United States. fae no application in the Territory 

— of Hawaii, nor has the Secretary. of the Interior any “appellate jurisdiction 
to review the action of. the terr itor ial officers with respect bu public: lands in 
that Territory. | = 4 | 
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First Assistant Seoretary Pierce to T. J. Rime, ve ountain Vie 
& W. oe | Havoaii, July 20, 1908. (CLE. W.) 


The Depavtnents is: In. receipt of your er in behalf of. Michal 


2 ale claimant..under right.of purchase lease entry. No. 546, made — 
October 31, 1906, for lot No. 104, Map 23, 80 acres, Olaa reservation, . 


in the Territory of Hawaii, said entry being. held for cancellation | 
by the Territorial public land officers on the proud that claimant was 
not a citizen nor had filed a valid declaration, of intention to become — 
a citizen at the time of entry. | Se 
It.appears that claimant prior to attaining ane age of twenty-one | 
years, filed his previous declaration of citizenship. The Territorial — 
court denied ‘his application for final papers February 4, 1908. The 
following day, he again declared his intention to became: a citizen of 
the United States. The Attorney-General of the ‘Territory holds” 
that’ he has lost such rights as he acquired by his entry of October 
81, 1906, and that he must apply de novo, although he has already 
cultivated forty per cent of his Ing cone ee Ue in excess of the 


. statutory requirement (R. L., Hawaii, Sec. 319). 


-You are advised, however, cia this Department has no sanediction: 7 
. entertain said appeal: The existing laws of the United States rela- 
tive to public lands do not apply to such lands in the Territory of. 
Hawaii. (Jt. Res. of July. 7, 1898, 30 Stat., 750.) On the contrary, 
the laws of Hawaii govern thé issue. (Act of April 30, 1900, 31 _ 
 Stat., 141.) By no statute is the Secretary of the Interior eta with | 
any - spelt jurisdiction. Your circuit courts apparently are au-- 
thorized to act in case of dispute, disagreement, or misunderstanding. 
(R. L., Hawaii, Sec. 274.) - 

It is true that the Deparanent has suena oully advised the Terri- 
‘torial author ities upon questions affecting public lands—but in all 
instances, at the request of those authorities. No case is known 
- wherein the Department has assumed jurisdiction or proffered advice 
at the instance of an appellant, in land affairs. eS oats 

While it is true that in respect to public lands under ties adminis. ae 
trative jurisdiction of the Department, a rule other than that ap- 
parently applied in the case of your client by the Territorial public 


~ Jand officers has been adopted (10 L. D., 475; 14 L. D., 568), it by > | 
no means follows that the public land laws of your Territory admit 
the application of such a rule. In any event, the question is within 


_ the power of the Territorial authorities to decide, without inter- 
— ference by this Department, either through appeal or otherwise. 

. Your appeal is nccORene dismissed and the papers’ are herewith 
ee returned to you. | 
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- COAL LANDS IN ALASKA—ACT: OF MAY 28; 1908. 
CIRCULAR. 


| DEPARTMENT OF THE INTERIOR, : 
GENERAL Lanp OFfricg, 
Washington, D. C., July 11, 1908. 


Registers and Receivers, United States Land Offices, and United . 
States Surveyor-General, District of Alaska. 

GENTLEMEN: Herewith is copy of act of Congress Sarat May. 
98, 1908. (Public, No. 151), relating to existing impatented coal claims 
in tie District.of Alaska. - 

CONSOLIDATION OF CLAIMS, MAXIMUM AREA The said act provides 
a method whereby qualified persons, their heirs or assigns, who 
‘initiated coal claims in Alaska prior to November 12, 1906, may con- 
solidate their claims through the means of associations or eon | 
which may perfect entry and acquire title to contiguous. locations, 
such consolidated claims not to exceed 2,560-acres of contiguous lands 
nor to exceed in length twice the width of the tract thus consolidated 

and applied for. 
QUALIFICATIONS OF . APPLICANTS FOR CONSOLIDATED CLAIM When 
application is made by an association of persons, each member thereof _ 
must be shown to be qualified to make entry under the coal land laws_ 
- applicable to Alaska and to be the owner by location, inheritance, or 
purchase of an undivided interest in the consolidated claim. Proof 
of the qualifications of the applicants may consist of their own affi- 
davits. The application for patent may be executed and filed by the 
duly authorized agent of the members of the association. 
_ A corporation applying to consolidate its claims must show at ‘date 
‘of application that not less than seventy-five per cent of its. stock 
is held by persons qualified to enter coal lands in Alaska, and to this 
end each such application must be accompanied by a list of the stock- 
holders, showing their respective holdings of stock in the corporation, 
and the personal affidavits of those holding such seventy-five percent. 
of the capital stock, showing their qualifications under the law.. Ap- — 
plications by corporations must be signed by the president and secre- 
tary and attested by the corporate seal. All applications may upon | 
form 8-867, modified to suit conditions. - 

.Penvine entTRIEs.—Claims embraced ‘in unpatented entries, if: the 
entrymen shall so elect, may be consolidated into a single entry under 
this act, upon presentation of a proper application therefor, within 
‘twelve months from date hereof. In the event of such consolidation, 
no further payment, publication of notice, nor any new or additional 
survey- of the claims embraced in the consolidated entry, will be re- 

- quired; but the application must be accompanied by : a plat of the 
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claims as consolidated, by proof of ie qualifications ae ae apphi- - 


cants, and by evidence of the asSenen! of _ claims to. the app 7 


-cants. 


AsstenMENTS Assignments to eecerie or eur voratone under 


_ the provisions of the act of May 28, 1908, must be executed in accord- 

- ance: with local requirements, and all applications be accompanied by | 
abstracts of title properly certified. 

_ Surveys.—Where locations already surveyed are sought to be con- 

| silidaed. the application must be accompanied by a plat showing the 

_ separate locations included in the consolidation and their relation to 


each other. One entry may then be made for the consolidated claim. — 


_ Where unsurveyed claims are consolidated, the survey may describe 


: the exterior limits of the consolidated nea as in the case of the 


survey of one location, but the field notes of survey must be accom- - 


‘panied by duly certified copies of the location notices of the included _ 
claims and must show that the survey is made substantially in accord- | 
ance with the aggregate locations. .Consolidated claims need not be 
‘surveyed in perfect squares or parallelograms, but the length of the | 


consolidated claim must not exceed twice the width, ee and width | 
to be measured i in straight lines. .%i3 

TIME WITHIN WHICH APPLICATION TO ENTER MUST BE MADE mae 
cation for patent for consolidated claims may be accepted 1f filed © 


within three years from date of the latest recorded notice of location 7 | 
of the included claims, exclusive of the period. of suspension between > 
- November 12, 1906, and August 1, 1907 (Circular, May 16, 1907, 35 


iL. D., 572). In case of pono eon of claims, including both claims - 
for which no application for patent. has been. filed aaa claims for 
which applications have been made, the application under the pro- 
visions of this act must be filed within three years from date of the © 
latest recorded notice of location of the included claims, exclusive 
- of the period of suspension hereinbefore mentioned. In case of con- 
solidation of claims for all of which applications for patent have 
already. been filed, final proof, payment, and entry must be made 


_ within six months’ after the expiration of.the period of six months 


_ prescribed by section 3 of the act of April 28, 1904, for the filing of — 
- adverse. claims, has elapsed, in case of all the included: applications, 
or within six months after the final adjudication of the rights of the 


* parties in adverse suits instituted with: respect to any or all-of such 
included applications: Provided, that in those. cases wherein the time 


here specified has expired, applications: to consolidate must be filed - 
within six months from date hereof. | = 3 
‘SECTION THREE or act.—Inasmuch as section ice: deal a cuiedy 


- with such coal lands or deposits as shall have been purchased under . a | 
this act, its interpretation seems more. properly to- fall within ‘the: a 
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| province of the Department of Justice, and it is deemed iaadveanle : 
for this Department to attempt at this time to define its provisions. 


Acr Aprit 28, 1904, 33 Star., 525—So far as not in conflict with 


_or superseded by the act of May 28, 1908, the act of April 28, 1904, — 
will. govern. the survey, application, and | entry of: the: coal. ‘cdlaima 
described.in these: instructions, 
Parents.—Patents issued under the provisions of the act of: May 
28, 1908, will contain recitals. ae the terms: and conditions imposed: 
_ by sections 2 and 3 of the act. aa _ 
| Very ee  ¥2 a 16 pascwe 
_ Acting Commissioner. 
Approved: . a a ee | 
Frank Prerce, - os 3 res Gan 
«First Assistant 3 Secretary: 


| LE usite-— No: 151]. 
| AN ore To encourage the development of coal deposits in the Territory of Alaska, 


‘Be at. aaeien by the Senate and House of Representatives of the United States 
of. America in Congress assembled, That all persons, their heirs or assigns, who 
| have in good faith personally or by an attorney. in fact made locations of coal 

| land in the Territory of Alaska in their own interest, prior to Noveriber twelfth, 
nineteen. hundred and six, or in accordance with circular of instructions issued 
by the Secretary of the Interior ] May sixteenth, nineteen hundred and seven, 


~-may Consolidate their said claims or locations by. including in a single claim, 


‘Jocation, or purchase not to exceed -two thousand five hundred and sixty acres 
of contiguous lands,. not exceeding in length twice the width of the tract thus 
consolidated and for this. purpose Such persons, their heirs or assigns, may form . 
associations or corporations who may. perfect eutry. of and acquire title to such 
lands: in accordance with the other provisions of law under which said locations. — 
were originally made: Pr ovided, That no corporation Shall be permitted to con- 
- golidate its claims under this act unless seventy-five per centum of its stock 
shall be held by persons qualified to. enter coal lands in Alaska. | 

Sec. 2, That the United States shall, at all times, have the preference right - 
~~ to purchase Rte) much of the product of. any ‘mine or mines opened upon the lands 
.sold under. the provisions of this act as may be necessary for the use of the 
Army and Navy, and at such reasonable and remunerdtive price as may be fixed | 
by. the President ; but the producers of any coal so purchased who may be dis- - 
satisfied with the price thus fixed shall have the right to prosecute suits against 


- the United States in the Court. of Claims for the. recovery of any additional 


sum or sums they may: claim as justly due upon such purchase. 
. Sec. 3. That if any of the lands or. deposits purchased under the provisions 

of this act shall be owned, leased, trusteed, possessed, or. controlled by any — 
- device perimanently,. temporarily, directly, indirectly, tacitly, or in any: manner 
| whatsoever so that they form part of, or in any way effect any combination, or. 
are in anywise controlled by any combination in the form of an unlawful trust, 
- or form the subject of any contract or conspiracy in restraint of trade in the 
mining or selling of coal, or of any holding of such lands. by any individual, 
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partnership, eeecotation, corporation, mortgage, stock. ae or eontral: in 


excess: of two thousand five hundred and sixty acres in the district of Alaska, | 
the title thereto shall be forfeited to the United States by proceedings instituted — 


by the Attorney-General of the United States in the courts for that purpose. 


Suc... 4. ‘That every patent issued under” this act shall expressly recite” the’ : 
terms and conditions prescribed in. peeene: two: and three her eof. | 


Approved, 3 May 28, 1908. 


| LOCATIONS OF WARRAN TS; SCRIP, ETC. _ACT oF MAY 29, 1908. 
Sanpr D. Boric. 

Only locations made upon lanassehick-were subject to pr ivate cash entry at the 

' time of. the passage of the act of March 2, 1889, are recognized and - pro- 


tected by the ruling in the Roy McDonald case and validated by. section 12 © 
- of the act of 2 May- 29, 1908. : | 


First Assistant sighed Pictos to a Commissioner of the General | 


| (Ww. C. Pye - _ Land Office, July 11,1908. (E. F. B.) 


Sandy D. Bullock ene from the decision of your. es of April | 


99, 1908, holding for cancellation his location made June 13, 1905, of” 


he NE. 4 NW. 4, Sec. 29, T. 5 S., R. 12 E., New Orleans, Louisiana, 
with cukvevor: scenerale scrip No: 1049-D,, issued by the surveyor- — 
: general of Louisiana under the act of June 2, 1858 (11 Stat., 294). . 


~ You held the location for cancellation for the reason that. anid: scrip 


can only be located on lands subject to sale at private entry-at a price — 
 not.exceeding $1.25 per acre, and that the land applied for, not hav- 
ing been offered since the act of J uly 4, 1876 ve Stat. Bs) , 18 not sub- _ 


ject to location with said-scrip.’ 


Appellant. alleges that your. office erred: in hela that che iad an 
_ had not been offered subsequent. to the act of July 4, 1876, ‘and that — 

is the controlling question in the case,.as the 12th section of the act 
of May 29, 1908 (Public, No. 160), legalized all locations. made with 
surveyor- -generals’ scrip where the application to locate was made 


between June 5,.1901,-and June 20, 1907, and where: such. locations. _ 


would be. subject to. approval for patent under the ruling’ of the De- 
partment in the case of Roy McDonald, rendered December 21; 1907 
(386 L. D. , 205). The object of the act was to legalize Tocations ‘of 


‘ such scrip upon lands not subject: to private cash entry: at the: date. of... 
- the location, where under the decisions of the Department. ‘the. and o 


was recognized as being subject: to such. location, provided. the. loca- - 


tion was otherwise made in accordance with the rules and, regulations et 


| of your office in such cases. | as A 
The decisions refer red. to are the aeons in he case of Vietor H. 2 


mae Provensal (30 L. D., , 616), rendered June 5, 1901, and, other cases fol- ~ oy 


ts lowing; ee the same question, which held j in effect that if the ah = 
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land was. see to private each antey at the: time of the passage of 
the act of March 2, 1889 (25 Stat., 854), withdrawing from private 
cash entry all public lands of the United States, except in the State 
of Missouri, they were not withdrawn from location with surveyor- 
_ generals’ scrip or other scrip or warrants locatable only on lands sub-— 
ject to private cash entry for the reason that Congress did not intend 
by such withdrawal to impair or curtail any of the privileges secured 
by the acts under which such scrip and warrants were issued. | 

Following that ruling it was the practice of the Department to 
~ allow locations of this scrip. to. be made on lands which at the date of 
_ the act of March 2, 1889, were subject to private cash entry, notwith- 

standing the eahdraal from private cash entry of all public lands 

of the United States, except in the State of Missouri, as declared by » 
the act of March 2, 1889, and that practice continued in force = 
- the decision in the case of Lawrence W. Simpson (35 L. D., 3899), 1 

which it was held that the withdrawal from private cash snee of all 
public lands except within the territory named in the act was abso- 
~ lute, and that the construction given to the act by the decision in the 
_Provensal.case cannot be ectained. It however protected locations 
made upon faith of the decisions in the Provensal and similar cases 
by ‘innocent purchasers. who acquired title after the dates of those 
decisions, but upon review (35 L. D., 609), it was held that the exec- 
-utive department was without authority to recognize the validity of. 
location of such scrip on any public lands other than lands subject 
to private cash entry. at the date of the location and that. relief must 
be sought at the hands of Congress. 

The question again came before the Department i in the case of Roy 
McDonald et al. (36 L. D., 205), and it was therein directed that 
recognition be given to all. ieeae ons completed under the faith and 
in the light of the decisions of the Department where the only objec- 

tion to the validity of the location is that the land is not within the 


_ térritory excepted from the withdrawal and where the location comes 
- within the saving paragraph in the original Simpson decision. 


_ Then came the act of May 29, 1908 (Public, No. 160), the purpose 
of which (section 12) 1s to eondri the action of the Department of 


December 21, 1907, protecting locations made at the date of the de- | 


cisions in the Provensal case (June 5, 1901) and in the Simpson case . 


on review (June 20, 1907), where mack locations were made in ac- 


cordance. with the mee, of the ‘Department in the case of Roy — 


: McDonald, and are otherwise in accordance with ue rules and Tegu- 
= lations provided i in such cases. 


7 No. case. comes: within the ruling i in the case of. Roy McDonald or ia | 
protected ‘bythe act. ‘of May 29, 1908, where the land was not. subject 


2 to private. cash entry at the time of the passage ‘of the act of March — 


2, 1889, as. the Provensal case did not panics the validity. of eyes | 
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7 decton that was ade on lands not subject to entry at Hint Gane or 


which had not been an ected to private cash entry. at the time of the - 
location. 7 
The land applied for by appellant had twice been oifaved . 
" July 4, 1876, but by the act of Congress of that date (19 Stat., 


eectiont 9303, Revised Statutes), which confined the disposal of sa _ 


in Louisiana and. other states named therein to the provisions of the 
homestead law, was repealed; and it was therein provided “ that the 
public lands affected by this act, shall be offered at public sale, as 

soon as practicable, from time ‘to time, and according to the provi- 
— sions of existing law, and shall not be pubece to private entry until 
they are so offered.” 


By the act of March 3, 1877 (19 Stat, 344, 357 \, an appropriation 


was madé by Congress for the publication a proclamations relating | 
to the sales of public lands in Louisiana and other southern states, as 
authorized by said act of July 4, 1876, and with the appeal. ne 1s | 
- exhibited copy of a nreclamutton under date of May 8, 1879, giving 
notice of a public sale of public lands in said State, including the land 
in question, to be held at the land office in New Orleans, August 26, 

1879. This copy is certified by the register and receiver of the local 
office at: New Orleans as being “a.true and correct copy of the origi- 
nal clipping from the ‘ New one Times’ of July 9, 1879.” - 

It appears from the. record that when this application came before 
your office, the local officers were instructed to advise your office 
whether their records show any offering of this tract subsequent to 
the act of July 4, 1876, to which they responded that the records of 
their office “ do not show the land as ever having been offered.” You 
state that the records of. your office show that the land was offered in. 
1830 and again in 1833, but they do not show that it has been offered 
since July 4, 1876. | : 

The fact that an ‘appropriation was made for publedinn ae ‘proc- 
lamations of sale authorized by the act of July 4, 1876, and that the 
publication of a proclamation for the sale of Inada in Goatstana in- 
cluding the land in question was made, is strong prima facie evidence 
_ that the lands were offered under such proclamation. If so, the loca- 
tion in question having been made July 18, 1905, would come under 
~ the ruling in the Roy “McDonald case and the act of. May 29, 1908, © 


if valid in other respects save as to the status of the land, and. should 7 ’ | | 


_ be determined in the light of that decision. © — 
As it can not: be determined whether the land was in fact Mier | 


under the proclamation of May 8, 1879, the case is remanded to your — 


| office for further. investigation md to be disposed of under the views 
| herein announced. | 3 
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‘STATE SELECTIONS-MINERAL LANDS—PUBLICATION OF - NOTICE. 


BLAKE BT AL. v. STATE OF- Tpao. 


Under the eindniay of November 27, 1896, requiring publication of. notice of 


State selections in all cases where the lands: are within a township con-. _ 7 


. taining. any mineral entry, claim or location, it is not incumbent upon. the 
sptate to pabhes such notice woe notified to. do so — the local officers. 


| First Assistant Regen Pid to the Oc ommissioner o of the aoa 


(W.O.P.) Land Office, July 11, 1908, GOP) | 


James Ww. Blake et al. have appealed to the Department from your 
- office decision ef March 10, 1908, rejecting their application to con- 


- test the selection by the State of ashe. per list No. 4, on account of | 
_ the grant made by the act of July 8, 1890. (26 Stat., 215); for uni- 


versity purposes, of certain tracts in T. 35 N., BR. Z K., Lewiston 

‘land district, Idaho. | 
The State’s selection was ‘filed June 6, 1902, and. éuclided Sie 7 
land than that involved in this controversy. By en panei 
‘27, 1907, you advised the local officers that— _ 


‘In list No. 4, filed June 6, 1902; of selections by the State of Idaho for unt _ 


versity purposes, are certain tracts in T. 38 N.,, R. 4. E.,. the mineral return of 


which, by the surveyor-general, is sufficient to require eee ‘and posting 7 
' . of notice of the State’s selections— 


and directed them to notify the proper officer of the Brats that in the 
event proof of such posting and publication was not. filed within 
ninety days from notice the selections would be canceled. . It is ad- 
mitted that this order was complied with by the State. : 
- Prior to. the publication of this notice the several contest dane 
were filed, the grounds’ ‘upon which they rest being set forth in your 


office decision. The charge that the State has selected land in excess 


of the amount, due it. ander its grant requires only an examination 


is ton the records of your office to sustain or refute it and a liearing is 


unnecessary. Your. office found from such examination that the — 


3 charge was not well founded and the contestants on. appeal here do — : 


not question the correctness of that finding. It 1s ; therefore elimi- 
nated as.an element in this controversy... 
The. charge that the. State failed to are notice of its paslae coe | 


as required. and that, its rights thereunder are subordinate to those 
- of the timber and stone applicants is overcome by the admission that. > 
_ the order directing posting and publication was complied: with; and 
unless that order was not.‘warranted and. compliance therewith was 


of no. force or effect, a contest based upon the charge must also fail. 


[tis contended by appellants that the State should have proceeded : | - 
promptly with the publication without waiting for any call upon it 


| _ by the land department and that inasmuch as it did. not do so until. 
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after. the filing of the applications to contest, the siieea dofect in 
its selection could not be cured. The circular of November 27, 1896. 
so tea(28_Te: D., 459), in force-.at the time the selection was presented, re- 


-. quired- in cases’ -where the selected tracts: were within a mineral belt 


ioe OP: proximate | ‘to a mining claim that a satisfactory nonmineral affi- 7 


 davit accompany the selection, and further— 


If any of the lands selected are found, upon examination, to be within a town- 
ship containing any mineral entry, claim or location, you will at once notify = 


the proper State officer as to the specific tracts, and require him to at once. — 


publish notice in some newspaper of general circulation cc be aeaignnied by” 
— you) within the. vicinity of said lands. 


OA nonmineral affidavit accompanied the original saibchiois cad it 1s 


not contended that it is insufficient’ or unsatisfactory. Under the. 


plain language of the circular, above quoted, it was not incumbent 
upon the State to publish notice ef its selection until called upon. to 
do so by the local officers. If publication were required in every 
instance a duty might rest upon the State to take the initiative. 


This, however, is not the case as there is no Sioned for publication’ ~ 


unless examination discloses that the land selected is “ within.a town- — 
ship containing any mineral entry, claim or location.” This examina- — 


tion is to be made by the land department preliminary to the.call upon . | 


. the State to publish notice and until the State is notified to publish, : 
it is not required, to do so. As to the tracts here involved it is clear 
| that the State has taken all the steps necessary to perfect its: selection. 


The matters set up as grounds of contest present no sufficient, Tea: 


| sons for rejecting the State’s selection, and the order of your ‘ofhice 
rejecting the app ealions of appellants ; is hereby affirmed. a: 


et 


RECLAMATION ACT—WITHDRAWALS UNDER FIRST AND SECOND 
| : FORMS. : 7 


e 
ORDER. 


DEPARTMENT OF THE INTERIOR; | 
| Washington, D: C., July 18, 1908. 
its 1S ro directed that where the Secretary of the Interior’ by | 


approval of farm unit. plats under the provisions of the act of June 


17, 1902 (32 Stat., 388), heretofore or hereafter given, has determined, | 
or may dctermine, that the lands designated thereon are irrigable, the. 


: filing of such plats 1 in. the office of the Commissioner of the General. . 


—. Land. Office and: in the local land offices, shall be regarded as equiva- a = 


jent to an order withdrawing such lands under the second form under 
~ said act, and as an order changing to the second form any withdrawal _ 


of the first form then effective as to any such tracts. This shall ap- 
ply to all areas'shown on farm unit plats as subject to entry under = 
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the provisions of the Reclamation Act or as subject to ued fling of 
water-right applications. , | ss 

Upon receipt of the plats above decanted, appropriate notations ‘ 
; of the change. of form of withdrawal must be made in accordance | 


land offices, | 7 age 
io es fee Secretary. 


- SOLDIERS’ ADDITIONAT. APPROXIMATION—COMBINATION OF FRAC- f 
a . TIONAL PORTIONS OF, RIGHTS. 


Grorcn E. Lummon (ON Review), 


The law: deen not contemplate, and the Department has never alithorized or 
sanctioned, the location of combinations of. fractional. portions of different 
soldiers’ additional rights in such manner that by aid of the rule of 
approximation an amount of jJand only a trifle less than double the area 

_ of the combined rights might thereby be taken; and locations SO made are 

- therefore not entitled to equitable consideration on the claim that oney 
were made in faith of a construction of. the law. 


First Ageia Secretary Pierce to the Opies of the Cireral se 


EWC) Land Office, July 13, 1908. (2B W.) 7 


| ‘Counsel foe Geer K. Lemmon has filed a Tough for a review of - 
departmental decision of May 18, 1908 (36 L. D., 417) ,. affirming. 
your office decision of January 10, 1908, wherein ai rejected his 
; application to pee under sections 2306 and 2307 of the Revised 
_ Statutes, the NE. + SW. + (lot 3), Sec. 27, T. 23 N., R. 17 E., Rapid 
City, South Dakota, sparing 39.65 acres,. based’ on the Seidies 
_ additional homestead rights of James W. Hughes for 6. 51 acres; 
_ Franklin H. Stallman for 1.89 acres; William Willard for 5.78 acres, 
-and John Blundell for 5.71 acres, the latter right being offered as a 
substitute for the rejected right ee Robert Patrick, previously offered 
for 5.84 acres. 

Rejection was upon ‘the ene that the excess of tend sought to 
be eee is far greater t than’ the average acreage of the rights - 


tendered. | 
The motion presents and relies upon four contentions, namely, that 


- : the said decision— - 


“First. Fails to appreciate fie destruction by said ‘decision of. property values . | 
- ereated by the ceaons and peers of od land department, not under a law 


of Congress. 
Second. Fails to give due consideration: to. the late Roy. McDonald decision 


(36 L.. D., 205).,. which deprecates: sudden. changes: of decisions and regulations, 
: eupedely when retroactive. in ne 
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Third. Fails to note that an application to make homestead entry with ‘un- | 
certified soldiers’ additional rights is equivalent to, or on the same basis.svith, | 
the. location of a military bounty land warrant. | ‘, 7 ? ee 

Fourth. Fails to specify a date in the future when the. new. rule of approxi- 
- mation as. applied to combinations of fractional soldiers’ additional homestead 
rights shall go into effect. : 


Tt is added that— 


This motion is made especially. for rhe purpose. of saviug and - protecting 
property rights embraced. in the many applications involving these combinations 
« which have been on file and unacted upon in the General Land Office for one 
to two years or more. 


Applicant asks that all these old cases be adjudicated under the foeniee rule 
auder which they were filed and a date be specified in the future in which the 
new rule, if persisted in, shall become effective. | 

Inasmuch as the Constitution vests’ exclusively in Conus iis 

“power to dispose of and make all needful rules and regulations | 
| respecting the. territory or other property belonging to the United 
| States,” and it is manifestly impossible that any “ property values” 
in lands could be “ created ” otherwise than under a law of Congress, 
it will be assumed that in his first assignment of error movant refers 
to property values or rights acguéred upon the faith of “the decisions 
and practice of the land department,” in construing the law. | 
_ The application in question was transmitted to your office June 2, 

1906. Up to that date the soldiers’ additional right created by legis- 
lation which was carried into the Revised Statutes as sections 2306 
and 2307 had been held transferable in the case of Webster v. Luther 
.. (163 U. S., 331), divisible into any desired fractional portions in 
the case of William C. Carrington (32 L. D., 203), and combinable 
with other such fractional rights in Ole B. Olsen (33 L. D., 225). 
But as early as July 23, 1903, the Department had said, in the case of 
‘William C. Carrington, supra, with reference to such fractional 
rights and the application thereto of the rule of approximation: 
_ But while Congress intended to donate to each of the persons described in the 

act a right to enter “so much land as when added to the quantity previously 
entered shall not exceed one hundred and sixty acres,” it was not intended to 
give him a right to enter any greater quantity of land than that mentioned iu 
the act, and this Department has authority to adopt such regulations with © 
regard to the: allowance of additional entries under such statute as will carry 
out the purpose of the act and at the same time prevent its use as a means of 
evading other statutes enacted oe regulate the manner of disposing of the 

public lands. . 

Among such “ other diatntes ” was the act of March 2, isso (25 

Stat., 854), forbidding cash sale of any lands not in the State of 
Miscou, and in vlew thereof the circular of pneu a 1903 (32 L. D.; | 
| 206), dinected that— 


Hereafter in allowing soldiers’: additional homestead entries ‘under sections 
2806 and 2307 of the Rey ised Statutes of the United States; the rule of approxi- © 


= 
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mation will be applied only when the entire additional right, originally due to— 
_ the soldier, his widow, or ‘orphan children, is offered as a basis for the entry. : 


If part.of the right is located upon a tract of. land agreeing in.area with such.’ +-.-. 
right surrendered.or: located;. then this circular. will :not..prevent the application- PP ote es 


of the: rule ‘of approximation. as uo the remainder: af. eee in 4S. Ln as a 
basis for the entry. : : 

_ This regulation ‘sufficed to. povent the | use of ‘such righta “ as a 
means.of evading” the: said act: of March 2, 1889, supra, so long as 
only one such right was allowed to be iedated: on one tract of land.. 
But in the case of Ole B. Olsen, supra, where one person had become’ 
the assignee of several such fractional soldiers’ additional rights, the 
Department said: | i 


If he be requir ed to make a sepueate. see for each pesaviGnat part of a right, 


such requirement would not only entail upon the officers of the land department 


a large amount of unnecessary work, but would greatly impair the value of 
such rights, because it would be difficult to find tracts of vacant land corre- 
| sponding in antounts with such fractions of rights, | 


With the express: proviso that the rights so owned and used must a 
“equal in the a geregate the amount of the land so located upon,” it _ 
was held that “the assignee of two or more soldiers’ rights of addi- | 
tional entry may locate them as one might upon the same » tract ot 
land.” : 
oo in that case unsurveyed lands were siweleed andthe ai of approx- 
imation was not in question, hence the said proviso could have pur- 
pose and effect only as continuing and furthering the rule, fully con- 
sidered and plainly announced in the case of William C. Carrington, 
supra, and i in said circular, supra, to prevent the private purchase of ° 
~ land in evasion of the said act of March 2, 1889, supra. This proviso, 
manifestly unnecessary in the case of unsurveyed lands, was intended 
to apply as a safeguard in cases of surveyed lands where the rule of 
approximation might be invoked; and in requiring that the agoregate | 
of rights should equal the acreage applied for, the purpose was to bar 
‘any application of the rule of approximation in cases where a number 
of fractional rights were combined in one base. | 

Of this decision, with such express Proviso, movant says i in nig pres-_ 
ane brief: | | 44. | ee 

Prior to the Ging. decision: Gaciouat soldiers’ rights” were a. drug on the | 
market because proper lots were difficult to find :... Immediately thereafter, _ 
soldiers and. their heirs, entitled to these small rights, were see sought and 7 
were paid 2 to $5 an acre. 

Thus the purpose of said decision was eeucned. in providing a> 
method whereby each remaining fractional soldiers’ additional right, — 
however small, found a market. But here its scope and benefit prop- 
‘erly ended. The original beneficiaries of the Congressional grant, in 
acknowledgment of whose - military. services the “gift” was be- — 
stowed, had now reaped the final benefit Hiereirom: The said proviso : 
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was a , limitation, advisedly eT upon the purchasers: of erent frac- 
tional rights. Yet it is gravely argued herein that in oe hands > 
there shall now be added to each such fractional right an “ unearned 
increment,” “ only a trifle less ” than the right itself; that the “ deci- 
sions and practice” which, having in view the eniaticanient of the | 
value of this gift to the slates culminated in the privilege to com- 
bine and thus render marketable the fractional remnants of their. said 
— rights which singly could not be located and were therefore unsalable, 
- should-now be enlarged to double their granted value in the hands of 
the speculative purchasers thereof. Thus movant states that “ par- 
ties have bought. and sold combinations of soldiers’ rights of a little 
over 20 acres on the promise to take 40 acres or is of a “trifle less than 
double the area of the conibination of rights.” ane? 2 
WEE said’ express proviso has been overlooked or Ssgravarded. and if, 
as urged in the ‘present motion and arguments, purchasers of such — 
fractional. soldiers’ additional rights have hoped or have assumed, 


- - no matter on what basis, that with each such fractional right chen 


would be allowed an application of the rule of approximation and 
that instead of furnishing rights we ‘equal in the aggregate the - 
_ amount of the lands so located upon ” they neéd only furnish rights. 
which in the aggregate barely exceed one-half of the amount of the 


- - Jand located upon, this does not alter the fact that, as said in the case 


| of George P. Wiley (36 L. D., 805) : 


Conceding the utmost liberty in the ‘disposal of this. * unfettered gift gach 9 ig 
still the duty of the Department to provide means for preventing its use. in a 
manner. evasive: of other statutes relating to the disposal of public lands. 


Following that decision, the one in question held that— 


’ In applying the rule of approximation in. cases where the assignee of two .or 
more fractional portions | of different soldiers’ additional rights combines and 
applies to locate them on one body of. land, the rights will be séverally cousid- — 
_ ered, and where the excess of land applied for is less than the average of the - 

rights sought to be used, the entry may be allowed. | 

This decision impairs no rights and destroys no ‘property valies 
which ever had actual existence under the legislation i in pauesrons and . 
the departmental decisions thereunder. 

Second. The applicability and the effect: of the decision in the case. 


of Roy McDonald (36 L. D.; 205), in. connection with this and like . — 


cases, were fully considered in the case of William C. oon eee v5 D. ” 
580). ‘The Department said: . . 


- Thus it clearly appears the warrant there in questions (case of Roy McDonald; 


. - supra) had been acquired and. located in reliance upon: a long-standing and 


-departmentally-adjudicated construction of the statute and upon the fact that 
| patents had been and. were being issued. upon similar locations. . 

In the case under. consideration. on the contrary, there has never ‘heen any 
law or published departmental regulation or decision ‘expressly authorizing the — 
~ combination of Sev eral. soldiers’: additional. rights..in- a location =apen a. tract ot 
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~ Jand nearly twice as large as the aggregate acreage of such rights, by aid of 


the rule of approximation. ° Neither have the progressive steps in the ory of 
this right given warrant for the claim sought to be asserted. 

._ This disposes of movant’s third contention that an application to 
locate a soldiers’ additional homestead right is equivalent to the loca- 
tion of a military bounty land warrant, and his fourth contention that 
a future date should be fixed for putting in effect “ the new rule of 
approximation as applied to combinations of fractional soldiers’ addi- 


tional rights,” and that all pending cases “should be adjudicated . 


under the former rule under which they were filed,” were considered 


and disposed | of in the case of SORES: E. Lemmon (36 L. D. , 543), 


where it was held that— 


The rule of approximation permitted in the location of soldiers’ gaaitional’ 
' rights is a purely administrative equitable rule, not. founded upon any law, and 


ean not be insisted upon as an absolute right; and where the privilege is abused 
to accomplish an evasion of. positive law, the land department has full power 
to change the rule. to prevent the abuse; and entries procured through such 
- abuse of the rule are not entitled to equitable consideration on the ground. that 
they were made under authorized existing practice. 

No error being shown. and none otherwise appearing, the Depart 
ment adheres to its said decision. | The motion i 18 accordingly preay 


overruled. 


ne 


|" MENOMINEE INDIAN RESERVA TION—TIMBER—*< EXTRAORDINARY 
Rc te ie ce OF AUGUST 1, 1892. 


OPINION. 


The fact that certain ies on the Menominee Indian reservation may be raptaly 
‘decreasing in value because of deterioration and decay, and that their 


further deterjoration, and the consequent financial loss to the Indians, can 
' be prevented only by overtime labor in immediately manufacturing them | 
- into lumber, does not constitute an “ extraordinary emergency ’ ’ within the 


meaning of the act of August 1, 1892, forbidding ‘more than eight hours of 


work per day by laborers. employed by the government ence in cases oe 


a raordinar y emergency. 


First Assistant Attorney Clements to the Sucnaties of the I nee 
eae C.P.): = duly. 14, 1908. (6. K. W.) 


You have ad to me a certain memorandum relating to logs . 
on the Menominee Indian reservation, Minnesota, requesting my 


opinion as-to mee or not the facts ern ee indicate the exist- 

ence of such an “extraordinary emergency ” as to justify the exten- 

sion of hours of labor beyond the Suanutory eight hours: (Act of 

August 1, 1892, 27 Stat., 340). - | 
Said fa provides: | 


"That the service and employment of all laborers. and nechianics who are now © 


or may hereafter be: employed. by the Government of the United States, by the 


District of Columbia, or by any contractor or subcontractor upon any: of the : . 


j é 
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public works of thé United States or of the said District of Columbia, is hereby 
limited and restricted to eight. hours in any one calendar day, and it shall be 
unlawful for any officer of the United States Government or of the District of 
Columbia or any ‘such contractor or subcontractor whose duty it shall be to 
| employ, . direct, or control the services of such laborers or mechanics to. require 
Or permit any such laborer or mechanic. to work more than eight hours in any | 
calendar day except in case of extraordinary emergency. 
The memorandum submitted shows the following facts: 7 
There is approximately $600,000 worth of logs on said reservation ° 
_ rapidly decreasing in value because of deterioration. The immediate 
manufacture of the logs into lumber will alone save them from 
further deterioration. Every day’s delay results in a serious financial 
loss to the Indians. The act of March 28, 1908 (Public, No. 74), - 
provides for their manufacture into lumber at sawmills to be erected 
under the direction of the Secretary of the Interior. The construc- 
tion of these mills is under way: Under a ruling of. the Attorney- | 
General (June 8, 1908) the men engaged in the operations now in 


progress are employees within the purview of the “ Hight Hour * 


Law,” supra. It is alleged that it is impracticable to work more than 
one crew of men each day. ‘Therefore the only way by which this 
| ‘depreciation in the value of the logs can possibly be lessened is by 
requiring, or permitting, these employees to work at least ten hours © 
each calendar day until the mills are constructed and the logs have 
been placed.in the rivers and driven to the various mill-sites for | 
~~ manufacture. The longer day’s work must be required of those en- 

gaged not only in the construction of mills, but in river improvement 
~ work, building dams and pootns, clearing channels and driving logs. 
‘Do these facts present an « extraordinary per peney” within ae 


o | meaning of the “ Eight Hour Law ?” 


_ “Emergency ” has been defined by the. courts as “ any cceit or Oc- 
: caxional. combination of cireumstances which calls for immediate 
action or remedy ; pressing necessity; exigency ” (People, vy. Super- 
visors, 21 Tl. App., 271); “a sudden or ‘unexpected happening; an. 
~ unforeseen. occurrence or condition. a (Sheehan : v. _ City of New, York, "i 
1 N.Y. Supp., 802.) ie 
“Extraordinary ” means “ beyond. or out of the sinmon order or 
rule; not usual, regtilar, or of an ordinary kind; remarkable; uncom- » 
non, rare.’ (Ten Eyck vw. P. E. Church, 20 N. ne Supp., 187. ie 
_. “Extraordinary emergency ” not only implies the sudden or unex- 
pected happening of some occurrence or condition not to be foreseen, | 
- but that occurrence or condition inust be out: of the a uncom-- 
“mon, rare, beyond the coinmon, usual order of events. . 7 
“More, difficulty than was. expected in obtaining certain muteriis, 
called for in the contract, causing such delay that hurry and rush and... 





| overtime were consequent, does not | constitute - an. “extraordiiaty 
: -58566—vor 37—08—8 | ; : 
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emergency’ within the pene of the act. (Bilis » v; U. e. , 206 U. ore 
246.) 
_ The term “ imports a pian and niiexpéctad: happening; an fae 
» geen occurrence or condition calling for immediate action to avert 
imminent danger to health, or life, or property; an unusual peril, 
actual, not Imaginary, suddenly creating a situation so different from | 
the usual: or ordinary course in the prosecution of the public work _ 
. that the court. may and must conclude that Congress contemplated 
excepting from the: operation of the law such an. occurrence, so sud- ~ 


den, rare, and unforeseen.” "(Penn Bridge Co. v. U. ee 29 App. D. ee 


a oe 452.) - 
| In that case; involving the construction of a es in this. cy, 7 
the. specifications. were changed after date of contract requiring the 
eonstr ucting ‘company to put. ina certain amount of concrete masonry 
within a time-limited. The. company contended that it was not. 
possible to -do. ‘the’ work within a period of eight hours’ daily work, 
. because if. the work was stopped at the end of eight hours the con-— 
 erete would harden. and might. -be. cleft, causing cracks and’ perhaps 


disintegration . of the arch. The court thought the contracting -_ 


“parties should have known these facts in undertaking the work; 
certainly the - circumstances did» not constitute ‘ ‘an. - extraordinary 
_ emergency.” | 

In U.S. ee. "Sheridan. Kirk Contract Co., 149 Fed Rep, y 809, the 


| court held: | 
An * extraordinary emergency ’ 10 ‘connection ais the building of 


a dam across the Ohio river cannot be construed as a ‘continuing emer-— 


: gency, which would suspend: the eight- -hour law during the entire _ 
life of the contract, ‘nor an emergency growing out of. the ‘searcity 
of. labor, nor can. it. be made to include, not only. the time of. the 


happening of, a flood, but also the time required to repair the injuries oe: 


. resulting therefrom ; ‘but it is. such an unforeseen, sudden, or unex- 
pected. emergency as requires immediate action or remedy, and when - 
the emergency, passes the privilege ceases. | | | 
- Tp all cases it must be taken into cnaderucn that ; an extraor- | 
: dinary emergency results only from. conditions unforeseen and — 
: therefore: not provided for in advance or considered in planning the 
work, (24 Op. Asst. Atty. General, Int. Dept., 135,. 142.) = 
ti is impossible to place the manufacturing of logs on the Menomi- 
nee Indian reservation in this category, however desirable it may 
‘be to avoid loss by deterioration. These logs have been cut from: year 
to year and have accumulated. - Under a recent act of Congress, au-. 
thority. is. given to erect. sawmills atid manufacture these logs into 
lumber. The conditions must have been known; the logs were already. 
cut, and any one, including Congress, is bound to know that the value 
. of logs decreases because < of deterioration, decay, etc,, ae such cir- | 
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| cumstances... It cannot be: ead that the eee was ea reacenr or. that a . 


it is at: all. out of the usual: order of events: Furthermore, the con- 
dition, if it be an emergency, is continuing in character. ‘Overtime 
labor is not. contemplated for a day, a week, or a month, but until — 
‘the logs are so placed that they may be milled. ‘The authorities caeits 
are strongly. opposed to the proposition. > es 
If the contention that: an. Gu oedneey emergency. exists: in ‘con- 


nection with this work: on the. Menominee - reservation, cunder the 
2 circumstances stated in'the note, is sound, then it might: successfully 
be. urged that in the construction of -a° publi¢. building; which-when 


finished. would: ‘house -a government. bureau: how .occupying- rented . 


quarters, an | extraordinary. emergency” existed: because the sooner’ 


the building be completed, the sooner. would rent. cease, ang. financial ee 


logs to the government (in. the way of rents) be averted: > : 
If 3 in the course of saving those logs.a forest: fire. Hhisatened: the 
: safety of some logs which by working overtime might be removed ane 
thps saved, that: might. constitute: an: “ extraordinary. emergency.” — 
But loss from decay and the effects of exposure are usual, ordinary, 
occurrences in logging and cannot-be the foundation. we such an 
‘emergency as the act: elite ee Were it: otherwise, ‘such an — 
“ extraordinary emergency.” * might be easily created at’ any time by 
cutting more timber than. could well: be. taken: care sof ma Season j 
thus defeating | the purpose of the act.. — 
I am of the opinion: that. the Crain would. ee justify the 
‘employment of’ men a for more than eight hours work: per cays : 
Bee : - wad nein eg es i 
a ~ Fran ee hae. 
oe Seoretary. 


‘PRACTICE-REGISTER OR RECEIVER AS “WITNESS IN CONTEST CASE— 
_ REHEARING. aeee 


Canpwney v.- Ie OHNSON. : 


“Where thé register or receiver is sw orn as cn witness and testifies as POs a “dis- 
‘puted -fact’ at the hearing: in: a contest case, he should not Heh in his official . 
| capacity in the decision | of the case. fhe an, Geheae = 3 


First Assistant Secretary Pierce to the.  gppe ale of the Genéral 
| aa Land Offices, July 90, 1908. (de E, ‘T.) 


“alfred N.J ohnson has appealed to the Desantheay from: your. deci- 
‘sion of February 17, 1908, stistaining the action of the local: officers of . 
‘August 28,°1907,-and. holding for cancellation’ his: homestead entry 
‘nyimber 1991, sade Decémber 9; 1905,for.the NW. i; Sec. 11; T: 2 S., 
“Re W,, ae M,, Vernal, Utah, land district, on the contest of. Trvin es 

Caldwell. 


~ 
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| The contest affidavit was filed May 9, 1907, and charges failure to 
either establish or maintain residence upon the land and total aban-. 
donment thereof. | 
An uncorroborated affidavit as contest was, sheleniie by a ipeal | 
officers, and. notice of contest issued thereon. This was. irregular, but. 

‘is not in and of itself alone such error as to.compel, nor in all cases 
justify reversal. The affidavit of contest, though not very accurate 1 in 
expression, sufficiently charges default as to pesidence: 

The question in controversy upon the trial, at. which both. parties 
appeared in person and by counsel, was as to whether the actual resi-- 
dence of contestee during the lifetinis of his entry and at the date of 
service. of contest. notice had been upon the land, or at the town of 
Vernal, Utah, some eighteen miles distant chere tor. 

In the view taken of the case by the pe Sa) only one. other 
‘matter need be. now considered. - 

After the testimony had- been. save and both parties” nad 
“rested,” the register, who with the receiver was ying the case, ? 
aiioanced: 7 oe : | 


“It happens that. I have ‘personal knowledge of some imate which to me sap a 
pear material to the issues joined in ‘this case, and a part of that knowledge is 


~ about matters that the record shows are in dispute, and about which the testi- 


Iony is conflicting. I have been thinking very seriously concerning what my. 
duty in the matter should be. I have been unable to make up my mind exictly 
what I ought to do under the circumstances. There is no question. but what the 
knowledge I have would influence my judgment, and I am hesitating and: have 


- hesitated, hoping that these matters would be cleared up in the record. ‘Some- 


times I feel as if I ought to be sworn and testify in the record myself in order 
to make my knowledge of record. At other times I feel that it is no part of nly. 
duty to make a case for either side, I have consulted with the receiver about 


it, and he is as much in doubt as I am. -1 want to think this matter over a - 


. little bit longer, and before this case is finally closed as far as testimony is con- 
. cerned, I think that I will have to submit my testimony as a part of the record. 
I was in hopes that this testimony would: str aighten | itself out from the witnesses 
here without any interfer ence by myself. - . 


. The case was then continued to the following day, wien the register 
Gane. sworn as.a. witness gave his testimony, which was very im- 
portant and strongly in favor of contestant. The closing sentence 
of his testimony in chief. is: os ee ee ee 

On the day the contest was filed against this ai elce I saw the contestee 
| in Vernal, Utah, between the hours of 12. and 2 ee just the exact time I 
“am unable to state. | 4 : ) , 

This statement was adhered to ‘upon ‘cross- Salo but was | 
directly contradicted by three. witnesses, one of whom was the con- 
| testee. The fact of contestee’s whereabouts upon the day 1 in question 
was important, as he claimed to have then been for some days upon his 
entry. It is more important, however, to notice that a question of 
veracity or of accuracy as to memory was thus raised peiwecn a party 
to the case and one of. the triers of fact. | | 


- 
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“This could not fail to ssraiadios the case of he bortectaes ee in 
the very nature of it depended largely upon his own testimony. 7 
No objection was interposed to a statement being made by. the | 


register, and this would naturally be the case, as neither, party | 


would be likely to appear in opposition to a trier of fact before whom 


~ his case was pending, and. this proposition alone i 1s pamelor to war- 


rant an order for a. rehearing of this case. | 

The Department is not willing to sanction the practice a permit- 
| ae one of its officers to testify as to a disputed fact upon a hearing ~ 
and then act in his official capacity i in the decision of the case. 


In the rehearing of this case all technical questions should. be re- —- 


moved and all the facts concerning this entry from its inception 1 to 
| the date of such rehearing fully presented. =! 
‘Your decision, so far as cancellation of this ies is ancerace, | 
is.set aside, and the case is returned to your office for. further pro- 
| ceedings 1 in accordance with the + views s herein od oad 


PROFFERED RAILROAD SELECTION—PRIOR PENDING | APPLICATTON— 
. EFFECT oF ENTRY. — 


-Leere v . Norrsern Pacurie Ry. on 


. The allowance of entry upon an application penis at the time of the presenta- 
tion of a railroad selection for the same land is in effect a rejection. of the 
proffered selection, and caneellation of the entry - does not operate to revive 

the application: to select, although never tor ay pelocted to me prejl udice 
of the rights of an ACERS claimant. 


First Assistant Secretar ‘y Phere to the Comunissioner of the General 


(FW.C.). Land Office, July 20,1908.  (E.O.P) 


Albert oe has appealed to the Department from your office ~ 


decision of. November 2, 1907, holding for cancellation his timber 


~~ and stone cash entry, completed July 6, 1906, of the NW. 4, Sec. 10, T. 


~2N., R. 6 W., Portland land district, Oregon, because in conflict with = 


the scleon by the Northern Pacific Railway Company, per Oregon’ 
City list No. 14, tendered uty 18, 1900, under the act of March 2, 
1899 (30 Stat., 993). | 

~The facts material to a Aceinseoy of itis austen ieadaiea 


_. by the appeal, as set forth i in r your said decision, are be aa a aS 


follows: 
- September 13, 1899, Fred C. Baker pecteili homies aca 


tion for this tract, which was rejected by the local officers because 


‘in conflict with the prior application of one Shelton to make timber 
and stone entry thereof. Shelton’ never perfected his entry, and 


Baker having appealed, your. office, by letter of 1 ante 25, 1900, _ we) 
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dir “ected the allowance of his Hotiiestaad application: Baker’s: entry - | 


was placed of record. November 30, following. This entry was can-. 

celled. by reliquishment, April. OT, 1906, the.same day.Leete’s:timber 
and stone declaratory. statement. was. filed. ~The railway. company I 
selection tendered : J uly 18,. 1900, nearly. six. -years before, appears — | 


never to have been rejected, and your office found: that it was a pend- | 


ing application | at the date Leete’s declaratory statement was filed. 
Leete was called upon .to show cause why the entry should not. be 4 


cancelled and the claim of the company recognized as superior. Ss 


_Leete contends that the selection of -the company was in effect 


| finally. rejected when the entry of Baker was. placed on record in the 


local office and that its: right: was not revived by the cancellation of. 


<. 


that ‘entry. In the one ge the erereey: this - position is av 


‘sound one. 


Baker’s application was. seca prior to én Pores of the alle) 
- company’s selection. His application having been allowed his rights 


thereunder were superior to those of the railway company under its 


selection: After Baker’s entry was properly placed. of record the 


railway company’s application to select was for land sa appro- 
priated and not subject to selection. _ 


. The allowance of Baker’s entry cut off the ais of the company | 


and in effect operated as a rejection thereof and the failure of the 
land department to formally take this action did not strengthen its | 
claim-to the land. The mere fact that an application or a een on iS 
pending at the date the bar to its allowance is removed adds nothing | 
to the right acquired by the original filing of the application or selec- | 


tion as against an adverse claimant. It follows therefore that’ the 


ights of -the railway company-at the time Baker’s homestead entry 


| was cancelled and the timber and stone declaratory statement of Leete 


-are.no greater than those existing prior thereto. Disposition of the 
_ railway company’ s selection is controlled by the conditions existing 
at the date of its presentation. (Eaton et al. ve Northern Pacific Ry. 


( Co., 33 L. D., 426, 432, and cases cited.) At such time it could not 
| oecpcls have been approved and the subsequent allowance of Baker’ Ss 
homestead entry called for its rejection and the termination of the _ 


rights of the railway company thereunder. The failure to take - 


proper action with respéct thereto. cannot operate ‘to prejudice the 


rights of Leete, and in the absence of ‘other objection his er and : 


stone entry should be held intact. 


_ The decision eee from 3 is ene hereby reversed, 
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| BOUNTY LAND WARR ANT — SATISFACTION OF RIGHT — RECOGNITION. _ 


‘OF INVALID DUPLICATE. oe 


_ Roy MéeDowars. 


After ine obligation of the government has. been satisfied with raaeck to a- 
military bounty land right, the authority of the Comuiissioner of Pensions ~ 

_ as to that claim is at an end; and a duplicate warrant thereafter erroneously | 
‘issued: by him upon such right ‘is an absolute nullity, and no action on the. 
‘part of the Commissioner: of the General Land Office purporting to recognize 

, such duplicate can give it. «validity, nor. can a purchaser thereof” be pro- 
tected, however innocent. he may have been as to any infirmity of title, and” 
even though he may have purchased in faith of the recognition given paemte . 
by the Commissioner of ‘the General Land Office. - 


| First Assistant Secretary Pierce to the Commissioner of the Ca | 
(F. Ww. C.). ; Land Office, Fuly 22,1908. (EF. ‘B) 4 


This appeal i is rou the decision of your office of erin 3, 1908, ae 


rejecting location of the N. $ SW. and NW. 4 SE. 4, Sec. 20, T. 4$., — 
R. 238 W. , Camden, ‘ArkAnsas, ine Neveriber 17, 1904, by Roy Me- 
- Donald with duplicate military bounty land warrant No. 24895, for — 
_. eighty acres, issued under the act of 1855. The controlling question 
is as to the validity of the duplicate, warrant with. which. the land 
was located. | : - 
The original warrant was. issued March 6, 1856, to John L. Degas 
| seoats Georgia militia, Florida War. You state that it appears from. 


an endorsement thereon it-was assigned March 31, 1856, by the war- — 


rantee in Lowndes County, Georgia, (presumably j in blank), the name 
- of Seth M., Root, the warrantee, having been inserted in a different. 
colored ink and handwriting, and that it was located June 18, 1856, 


by said Seth M. Root upon the S. SW. 4 a; Sec. 4, T. 98. N,, R. 28 W. - 


Decorah, Iowa. | 


Tt the execution of the lament in Olan was s the ine nti ot 


of the soldier, and there is no ground for belief that it was otherwise, _ 
it conveyed to the purchaser ‘all the right, title and interest of the 
soldier and the. assignee was. authorized to insert his name in the 
assignment as the true owner thereof and to locate the warrant in his | 
name and for his benefit. . Jake Salmen (35 .L. D., 453). . Upon the 

location of a warrant so assigned the right of the soldier is exhausted 
and the obligation of the government is satisfied. C. L. Hood (34 
[Es Dy , 610). _ 
| Notwithstanding the original warrant had been fully. satisfied by. 

Jocation under an assignment in due form and regular in every respect, 
and that:said location was-returned to the General Land Office August 
18, 1856, the Commissioner of Pensions, August 9,.1858, nearly two - 


years ad two-months after the return to the Gener Land Office of | 


the location of the oe moprovidently issued a duplicate of. said. _* ; 
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z Sak ant, serie on. yond 21, 1858, was assigned. by Deyn 6 Theo- 7 
dore B, Edwards, who located: it February 19, 1859, at La Crosse, 


- Wisconsin. This location was suspended bees: of oe location of 


_the original warrant, and as the duplicate had been improperly issued, 

_ the Commissioner ie Pensions, by- letter of December 6, 1864, ees 
the Commissioner of the General Land Office that said daphne land — 

-. warrant “has been this day canceled and declared void as ag ainst the 

United States.” — 

| Thereupon. the Commaons of the Geel Tan Ofice, byl letter 
of December 12, 1864, advised Edwards of such action and’ that he. 
would be allowed to secure patent for the land located by substituting 


a new warrant in lieu of the canceled warrant, which was done; and. ~ 


the canceled duplicate warrant was returned to the locator. with the 
name of the Commissioner of Pensions cut out, and otherwise muti- 


~. lated, and endorsed across the face in‘red ink: “ This duplicate war-’ 


‘rant has been this day canceled and declared void as against the 
United States.” It was returned to the locator solely ‘for the purpose 
of. allowing him to use it. for ey aas purchase money, ae his | 
assignor, 

In 1903. fie Gohan gaat Sons submitted this eileen war- 
rant to your office for approval of the assignment from Devane to 
Edwards and by letter of September 16, 1904, in which the reasons. 

for the cancellation of said duplicate warrant were stated, Space | 
& Sons were advised by your office that: | 7 

The. validity of the transfer has not been questioned. “The assignment of : the 
| duplicate warrant is undoubtedly bona fide, and the purchaser clearly an inno-— 

cent one, and the attempted cancellation of the warrant being of no force or 


effect, this office will respect. the right of Theodore: B. Hdwards, the said 
| assignee, his heirs and assigns, to use or assign said warrant herewith returned. | 


Thereupon Edwin WwW. Spalding obtained from Benjamin E. Ed- | 


wards, residuary legatee of Thomas B.. Edwards, an assignment of _ 


"said duplicate warrant, and on October 24, 1904, it was again sub- — 
mitted to your office with a copy of the will of Theodore B. i Edwards, 
and a transcript. of the proceedings of the court settling his estate, 


for examination and approval ¢ as + to the assignment from Edwards eo 
ne Spalding. — 


October 24, 1904, Spalding was. advised by] letter of 5 your office i 


| - that date: 


In view of the foregoing facts sna that Edwards’s aac ene is regular | in. | 
F form, and substance, it is sufficient to transfer the title to said Spalding, and his ~ 
right to use or assign the warrant, herewith returned, will be respected by this | 
"office. 7 

On the same avy a eciaina executed an ice of said dupli- 


cate warrant to Roy McDonald of Hot Springs, Arkansas, who on 


| November 17, 1904, located it- upon the NE. 4 Sw. 4 and NW. 3 
_ SE. 4, Sec. 20, T.48., R. 28 Ws Camden, Arkansas, 
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| "Appellant. urges In capper of. his. divi that oa anne was 

purchased: upon. faith in the decisions of your office as to the validity 
of the assignment. from Devane to Edwards and from Edwards to. 

‘ Spalding, and that under the rulings of the Department in the cases _ 
of Herbert D: Stitt (April 30, 1907) and Leon Moyse (June.24, 1907) _ 


| he liad a. right. to rely upon your decisions as to the validity of the. - 


warrant, and of his right to locate it. | 
The rile announced i in those cases. had reference sdlely to. the deter- 
mination by your office as to the validity and regularity of ali assign- 
ment of a valid outstanding warrant, and there is no expression in 
— either of them. that affords the slightest ground for its application to — 
unauthorized acts of your office assuming to give recognition. to nulli- 
- ties.. This was clearly set forth in the instructions of oe 12, 1907 
(386 L. D., 11). As stated in those instructions: 


There is a wide distinction between the acts of public officials who ejunena' | 


- their power and authority and the erroneous. acts of public officials who mis- - 
judge as to such matters. ; 

The only question determined in the. case of Stitt, ad also in the 
‘case of Moyse, was whether there was sufficient: evidence of ownership 
of the warrant by the. locator to authorize him to loeate or transfer — 
the title (so far as the United States is.concerned) to another. These 
warrants are assignable by deed or instrument in writing made. 
according to such form and pursuant to such regulations : as’ any be 
prescribed: by your officé. 7 : 

In the cireular of February 18, 1896. (27 is D., 218, 219), ‘the local 
officers are instructed that ‘ ‘phen the question of title is in doubt. 
they must decline to receive the warrants until the holders. thereof 
have submitted the same to this office for examination and have ob- 
tained.a favorable decision thereon.” It was under this rule that the 
holders of the warrants in those cases: submitted the question of title 
to your office. In the Stitt case it was sald : 7 : 

When this warrant was presented to your office by” Kelley for: approval oe ; 


the assignment, you could. properly have refused to’ be concluded by the adjudi- © 
cation of the court if you had not been satisfied. that the warrantee had not: 


parted with her interest. It is the province of your office to determine whether - 


.. the assignments are sufficient independently of the adj udication of the. courts. 


_ “But in. this ease the judgment of. your office has been exercised by your letter = 
—- Of-September 1, 1903, whieh is practically a cer tificate of the validity of the 


assignment upon which third parties have acted. Jt is not deemed advisable 
_ that the question as to the regularity of the assignment of the warrant should 


_ ‘be reopened | after it has. been located - by a subsequent assignee and: after the 


land has been purchased upon the certificate issued upon that location. 


Such determination can not however affect the right of adverse | 
claimants of the title who had no opportunity. to be heard, nor can 


‘any one but a bona fide purchaser or holder of the warrant claim a 


protection, under such decisions. ‘Tt is only when the warrant is 


= 
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founds in the hands of an innocent third nati or has Gest located 
by a holder who obtained title upon faith of your decision as to its 
validity, that the rule should be applied, and every fact and circum- 
stance tending to show that such holder did not purchase without 
~ notice of the invalidity of his title, notwithstanding your decision, 
| should be closely investigated, — | Tags Oy es 

The material question: to determine | in each ease is whether the assignee or ts 
locator is a bona fide purchaser or owner of the scrip. It you have any sub- - 
. stantial reason. for believing otherwise in uy case it should be iyo eee a 
(Instructions, 36. L. D., 11, 17.) ; 7 . 

But as stated in the outset, the controlling question in this ¢ case’ is 
as to the validity of the duplicate warrant and not as to the: regularity | 
or sufficiency of the assignments. under which the locator claims title. 
“It is true your office assumed to pass upon the question as to. the 
authority of the Commissioner of Pensions to cancel the duplicate 
warrant. You determined that he had no such authority and that’ 
such duplicate warrant was a valid outstanding right in Edwards, 
the assignee of Devane. But your determination of that question 
can ae no ereater efficacy. for the protection of a. purchaser than 
the act of the Commissioner of Pensions in issuing it.. Both acts 
were absolute nullities for the reason that there was no power in the 
“Commissioner of Pensions to issue a ‘duplicate warrant after the 
- obligation of the government had been satisfied by the. issuance and 
- location of the original warrant, and it follows ‘as a necessary con-' 
sequence that your office had no authority to’ give it recognition. A 
purchaser of such warrant can not be protected, however innocent he 
may have been, as to any infirmity of title. | a 
However liberal may have been some of the rulings of the Depart. ; 
ment for the protection of innocent purchasers of warrants issued. 
under a misapprehension, or on imperfect or false evidence, it has: 
never been questioned that where a valid military bounty land war-: 


~ rant has once been issued the authority of the Commissioner of Pen- 


' sions as to that claim is null and void (5 Op. Atty. Gen.;, 387; Andrew’ 


M. Turner, 34 L. D., 606; C. L.. Hood, Ib., 610; Triserichions, 36 


1 Deis especially where the location had Reon returned to Sone 


- office and it appeared from the records that it had performed the aes a 


and the obligation of the government had been fully satisfied. - 
“While McDonald, the locator, is not: protected as an Innocent pur- — 
chaser i in his title to a warrant that had no Jegal existence so far as’ 
to give any recognition whatever as to its validity, if his purchase . 
was. in fact, made upon faith of the ruling of your office as to the 


oe validity of such warrant, and there i 1s nothing i in the record to indi- 


cate otherwise, there appears to be no reason why he may not be 


_ allowed to make substitution of a valid. warrant as provided for in 
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rule 41 of the circular relating to. location and assignihent of indi” | 


tary bounty land warrants (27 L. D., 218, 225) in cases where “a | 
.... ,walid entry is. withheld from patent, on- account: of the © objectionable oe 
ie ~aeecharacter: of the ‘warrant: located: thereon.’ a ie a aa — 


DESERT “LAND ‘ENTRY—AMENDMENT_PAR. Sy INSTRUCTIONS: oF ee 
2 FEBRUARY, 29,. 1908. 1% ad 


J ENNIE :M. Miron. 


Paragraph o of instructions of February 29, 1908, - governing’ amendments Ob 
original EUOES construed to embrace desert land entries. . 


First ‘Assistant t Seoretary Pierce -to the Commissioner of the General 


(F. W.C.) _ Land Office, July 22, 1908, aan (E. ics P.) 


” The Department has before it a protest mates in. behalf of Jennie M. - 
Mitchell against the action of your office ceny ne application to- 
amend her desert-land entry of the S. 4 NW. 4, NE. 4 NW. 4, and_ 
N. 4 NE. 4, Sec. 3, T. 25 N., R. 69 W., ‘Cheyenne land detick a. 
ming, made December 29, 1906, ‘by relinquishing all-but the NE. 4. 
NE. 4, Sec. 3, and taking i in fen. thereof the N. + NW. 4 4, See. 2, ae : 
township. and range. Mitchell also requested repayment o a Dae of : 

_ the money. paid on account of her original entry. - : 
_ The case being one solely between the claimant: ad the: _govern- 
ment, the protest filed has been treated as an appeal from the ‘action ° 
of your office to the end that 4 the matter may bes more. repeeaaly: ea | 
tnined.- a 
Tt is slledod in support: of the senlioatnn i snete: nat previous - 


a to making entry Mitchell employed a surveyor and based her sélec- — : 


- tion of the land entered upon advice furnished her by him. After. 
entry another survey was made and she discovered that none of the 


_ land included in her entry except the NE. 4 of the NE. 4 of section'3 


— could, be irrigated from the ditch upon hich she relied: for cher water . 
supply and which traverses the only practicable route for a ditch in- 
_ the vicinity of the land. She further alleges that the N. 4 of the NW. 


4 of section 2, which she seeks to secure by amendment can be irri- ° 


' gated from this ditch and that the tracts she offers to relinquish are 
| fede from any adverse claims.. Her first year’s proof shows that she ’ 
has made the necessary expenditures upon the land entered. Her 


statements are corroborated and her good faith can not, from any- 


thing contained in the record, be questioned. i 
The decision of your office is in harmony with the rule in ee ‘at. 7 
the time it was rendered. Since then, however, the ‘Department: has 
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; adopted a. general policy governing ‘the allowance of amendments of. 
original,-entries. (Circular, February 29, 1908, 36 L. D., oar 7 
. Mitehell’s: petition can only be as under the third paras. 
graph of said circular, as the matters relied upon: by her do not’ brings 
the case within either the first or second paragraphs thereof. . Said: 
paragraph three reads as follows: 





Moa Where through no fault of an entryman, the lands embr aced in an. entry are 

_ found to be so. unsuitable for settlement purposes as to-make the completion of. 

the entry impracticable, amendment may. be allowed by eliminating one or more 

of the subdivisions. entered and including other tracts in. lieu thereof. But in. 

such case at least, a legal subdivision approximating forty acres in area, of the . 

land. originally entered, shall be retained, and the entry as amended embrace con- 

. tiguous tracts. “The application to amend must be filed within one year from 
the date of the. original entry. | : : . : | 
While the language applies more panicatenly to Komietsad entries,. | 

the circular as a whole was intended to apply to “ original entries ” 

generally, and no good reason appears why amendment, of a desert- 
land entry may not be considered thereunder. Mitchell’s application 

was filed within a year after entry. Her mistake was not the result ° 

of failure to exercise due care in the examination of the land entered 

with a view - to determining its. susceptibility of irrigation. The 
amendment requested is made by eliminating some of the legal ee 

divisions .embraced in the original entry: while still retaining “ i 

legal subdivision approximating forty acres in area, ” to which - 
added | contiguous land. The whole matter considered, it, 18 believed 

the case falls within the spirit of said paragraph three and that in 
the absence of. other. objection her. application to amend ates be — 

allowed. Phe te : 3 . 

- -The petition for Sineadmiert is joined with an aie for’ re- 

‘payment. of a part of the money paid on the original entry. This 
matter never having been considered by your office will not now be. 
passed upon by the Department, but as to this feature the case is re- 
manded for such action by your office as the matter seems to warrant. 

The record informally withdrawn is herewith returned, your de-- 

- cision with respect to the spp oten of Mitchell to oe being, oe 

the reasons herein given, a rereeas | " 
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ak METHOD or KEEPING RECORDS AND “ACCOUNTS RELATING LO THE | 
ae PUBLIC LANDS. 7 
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ORDER. 





meses OF THE aioe me 


Washington, June 1, 1808. 


“on the sescnamenien of the Commissioner of the Gendnal ‘Land ce - 


| Office, the following changes in the method of keeping records’ ‘elat- 


- . ing to the public lands will take effect July 1, 1908: 


1. Only one series of numbers will be mathteined at each district | 


land: office for all classes of entries, purchases, selections, locations, i 


etc., of the public lands. 
8, The initial declaration, sptiation: or other paper required in 
: any entry, purchase, selection, location, etc., will be numbered at. the 


time and in the order in which. it is presented: at the district land | a 


~~ office, without regard to its subsequent’ allowance or rejection. All. 
tatseniediee and. final papers required to be filed or issued 3 in connec- . 
tion therewith will be given the same number as the initial paper. 
_ 8. An alphabetical index of all declarants, applicants, entrymen, - 
purchasers, selectors, locators, etc., will be maintained at the district: 
land office where their initial papers are presented. = 
4, An alphabetical index of all. declarants, applicants, eneeyment 
purchasers, selectors, locators, etc., will be maintained in the. General | 
Land Office. | 
 §. A uniform receipt blank will be aoptol: for the use or recelvers | 
of public moneys. These blanks will be serially numbered, with .one 
_series of numbers for all receivers, before coming into their hands. — 


Receivers will use only the blanks furnished them, and will be held 


strictly accountable for the disposition of each blank. 
6. Receivers will issue receipts for all moneys received. by them at 
the time the moneys are tendered. ae 
OTA press copy of each Ree issued must be made batons the: 
receipt is delivered. | : | 
- Detailed Tear e in- - connection with the deeeding will: be 
issued i in due course by the Commissioner of the General Land Office. _ 
: JamES RupoLPH GARFIELD, | 
7 Secretary: — 
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“Ixsmverions. . 


Lo Rogitievs and: Beseviore, and Clerks of District Land d Offices, andes 


all other BE mployees under the General Land Office: 


iP Under: the foregoing. order, the following iseraenions: will alke’ Soh 


: effect: on ‘and. after July. 1; 1908, in: all district land: offices: “ 
a. All orders; circulars, and. instructions mm. - conflict: herewith are: 
hereby canceled and. revoked, | ek ae en ae 
8 The various: serles of numbers i in: use. at. eat district iene office 
for the numbering of: declarations, , applications, entries, purchases of — 
_ land, selections, locations, etc., will, be. discontinued. . S 
4, Each office will maintain but one series of numbers, and all. iginds 
of applications, entries, : selections, locations, ete., for the. use, seprega- 
tion, purchase, or: disposition of Bh: part. ‘of the public domain, and 
applications . for the use, of. ‘water under. the Reclamation ‘Act oe 
Stats., 388) will be. numbered with. this. one series. | 
«Be ‘Bach: office will start: this new series with Number 01, and con- 
‘tinue 02, 03, 04, ete. The. [02 ‘a is. used to prevent conflict with any 
number of the various series in use heretofore. oa 

6. Each declaration, application, | or other initial paper required ; in 
“any entry, sale of land, selection, location, ete., will be numbered AT 
THE TIME AND IN THE. ORDER. in which: itis presented or 
received. at the district: land : office, without. regard to whether it. is 
subsequently allowed - or: rejected. _ 

if Applications, entries, proofs, etc, which are not etal by 
the money. required by law or regulations to be tendered at the same 
time they are filed will not be numbered, or considered for the Se i 


of allowance or rejection. ~ 


8. The giving of a- serial aaa to an » application, euiey Bicetions 
location, etc., does not mean. that same is allowed or approved, or. 
will be allowed or approved. It is merely. an. identification number 
_. of the’ case,’ as. it were, by. which. it will always in. the future be : 

identified.” | ; ; 

9: After: ibs tittial dediaesGon: sppiceieas or other paper required 
in any entry, sale: of. land, selection, location, etc., is once numbered, 
all subsequent \ papers. . filed or issued in ‘connection: ‘therewith must 
bear the same number as is aes the initial nee, = 


‘ \ 


For ewample: 
(a) If, -on cae 1, 1908, the first, paper peed or rensivedl 
should ce a ‘homestead, reservoir, or coal declaratory: statement, it _ 
will be numbered 01. Should any papers required in connection | 


therewith be subsequently filed or issued, they will be ee the a 


| same e number aS the declaratory statement, 01. 
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1: ‘Should the neal application be a- mineral Applicaton: it will 
be numbered .02; should the entry be allowed and. certificate issue, _ 


the final papers will be given the same number as the application, O2.- 


_(e) Should the next application be for timber or. stone land, it. 
will be given Number 03; should final proof -be made: pie oe 
Assue, these papers will. ‘be given the same number, 03. 


(zd) Should the next. paper presented be a desert- Jand declaration, 7 : 


| "it will be given: Number 04; should: yearly. proofs be made and certifi- 
cate issue, they will be numbered. the same-as the initial papers to - 
which they relate, 04, If all. the land embraced in a. desert-land 


| _ entry is assigned, the number ‘of the entry will not be changed. Ifa 


part of the land is. assigned, the first. paper | filed i in connection with . 
the partial assignment will be given the next current serial number. ._ 
(e). Should the next application be a ‘Homestead application, it will 3 


‘be: numbered. 05; should application to commute same be: subsequently. - 


filed, it will be pumbared: 05; should final certificate ‘1 ‘issue ‘in connec- 
‘ tion therewith, it will be numbered 05. 
+ (f) Should the next be an application for. the: ae of. an “Aeblited me, 
tract, ‘it will. be: given Number 06;- should the application. be:allowed | 


and the. sale. made, and cartificate | issue: under. the: application, it will 


be given the same number, 06. If there should: be more than one bid 


under the original application, | each. bid. will, not: be given a separate — | 


| “pumber, but. =D ‘take ‘the’ same number as ‘the application: for, au _ 
sale. aaa 7 
en g) Should the ext: applicstion be a water-right application cage | 


‘the ‘Reclamation Act ‘by a “ private owner,’ it will be given Number ee : on 
Ob Tf a homestead application of entry, made prior to July 1, 1908, 
is ‘pending for. land covered. bY. a water-right: appheation filed J uly 1, : 


‘Se ees 


oud: be pane given. the next. new “serial. ie ‘and? ‘the 


= Wwater- right application. the next. number... If a water-right applica- - 


: tion accompanies: a homestead: application - under the: Reclamation 
Act, number the homestead application. first, and let ‘the water-right 


| = application take the next number. .. If the water-right. application i 1s 
= filed subsequently, it: will: take the next: current. serial number. 


_ (2): Should the next paper. filed ‘be a request. for transcripts of 
ace or plats, it will NOT be given | ‘Number 08, because it is not. an 


application or paper applying for the use, segregation, purchase, or - 


disposition of a part of the public domain. 2 : | 
| “Gy: ‘Should the next paper filed be an adverse mineral claim; it: will 3 
_ be given: Number 08; should the aim be ‘subsequently allowed, “it 

hike retain the’ same. number, ' 08. ee | 


at D: Should the next paper be a sire or - State selection list, wider — 


| any’ act: of: ‘Gongress; it -will -be | ‘given. Number: 09, notwithstanding it. | 
a already numbered the ae a or the State; ‘should: the: list‘be 
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— only cachalle approved, the list eaeinally filed will always retain 
_ the number first given it, 09. If an amended or new list, involving 
different or additional tracts, is filed, it must be given the next cur- 
| rent serial number when filed. | 
(%) Should the next-number be an “aophedtion to roa wadond 
entry, it will be given. Number 010, and all future papers filed or. 
issued in connection therewith will be: given the same number, 010.. 
Applications to amend entries will take the same number as that 
given the original entry. | 
| 10. A record, in consecutive, amianeal order, of all declarations, : 
_ applications, entries, purchases of land, selections, locations, etc., will 
be kept in the SERIAL NUMBER REGISTER (Form 4-051, now) 
and all- notations in regard thereto, except a contest record (heneor. | 


will be made in the Serial Number Register, under the proper num- ~~ 


ber. Such notations as are required to be made in the tract books © 
_ will continue to ‘be made there, as well as in the Serial Number 
_ Register. — | . | 
14, Contests will not tes a eoabe: of this new series. ‘The records - 


of contests, until further advised, will be kept in. the Contest Dockets, 


as heretofore. Notation should be made in the Serial Number nee 
ter of the initiation and close of a contest, as follows: 


“July 1, 1908, Contest Affidavit filed. (See Contest Docket, P. 26. ) 
— Dee. 4, 1908, Contest closed. i e 


| HOW TO TREAT PENDING APPLICATIONS, ENTRIES, ETC., | MADE PRIOR TO | 
. . guny I, 1908. 3 


12. All desinetery statements, applications, sdlochion’, meee 
proofs, ete., made before July 1, 1908, and still pending on that date, — 
will retain the numbers given them under the old system of number- 
ing, UNTIL the first letter, paper, or action, of. any kind or char-— 
acter, is received or taken by YOU, in connection therewith, WHEN 
you wall IMMEDIATELY give the case, as it were, the NEXT 
current new serial number: For the. notation of the letter, paper, 
or action, and future record of the case (except a contest record) ; 
use the next page in the Serial Number Register, numbering it with - 
the same number as that given the case. : 


For example : | : 
If an application for leave of absence or a relinquishment i in con- 


nection with an entry made prior to July 1, 1908, be filed, or such 


an entry be canceled, the pending entry will be given the next cur-. 
rent serial number aad a notation as to the application for leave of 
absence, relinquishment, or cancellation, will be made j in the. Serial — 
Number eee. p ga % 


- DECISIONS RELATING TO THE PUBLIC. LANDS. AY 


18, The only exception. to this rule of. giving new. serial numbers 


to entries initiated prior to J uly 1, 1908, will be when the first paper 


you receive is the patent or a notte of issuance of patent thereon. 
In such case a-new serial number will NOT be given the old entry.. ; 

14, In this way all cases pending prior to July 1, 1908, bearing old. 
numbers, will gradually be given the new serial numbers, and filing 

| under two’ systems of numbering will not be necessary. | 
15. When the register sends in the monthly “ Schedule of. Serial 
- Numbers” hereinafter referred to, he will make notations in the 
Remarks column, of the old number by which the aeration saa) 
proof, etc., was identified. = 
16. When you give an application, entry, proof, etc., which was _ 
made prior to July 1, 1908, a new serial number, make ola bik on 
‘the proper renord book which you kept prior to July 1, 1908, of the 
‘new serial number given. it. It is advisable to make Sula nota- 
tion of the new serial number on the tract books at the same time 
it is made on the old numerical record, such as the Homestead, Desert 
Land, .and Cash Registers. It is not necessary to copy the entire old 
record in the serial number register, but the kind, name and address, 
description of the land, and all future etalon: (except.a contest — 


record) in regard thereto must be entered in the Serial Number 


Register.. Such notations.as are required to be made in the tract. 
books will continue to be made there, as well as in the Serial Number 


Register. All that is necessary to note on the old Record Books is | 


the new serial number, as “ 0567,” the “0” signifying that it is the 


_ * new number. The date it is given that number is determined from 


the Sérial Number Register, which bears the date of the first nota- — 
tion made under the new number. | 

17. In all notices to be served, posted, or published in  agnnetaon 
with applications, entries, etc., re prior to July 1, 1908, you MUST 
include both the old: and the new numbers, as follows: “ Homestead 
Entry, No. 4137 (Serial Number 056). » All notices served, posted, 
or published, and all notations made in connection with any declara- 
tion, application, entry, proof, etc., filed or initiated on J uly 1, 1908, 
or thereafter, will of course peice to only the new serial micber 
which was given the initial paper, as that will be the only number 
given it for identification. In all notices to be served, posted, or pub- 
lished, the KIND of application, entry, etc., must alse appear. In all 


7 correspondence with the General Land Office, AFTER the serial num- 


bers have been reported each month, it will be sufficient to identify 
the case by giving oa serial number only. This MUST always be 


_ given. 


18. Notations of all letters received fcom, or written to, the Gen-— 
eral Land Office or elsewhere, all papers filed or issued, and all actions 
” ee §3566—voL 3 —0S——4 
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taken eget a contest record), which ae in ) any manner to an ap- 


plication, entry, selection, proof, etc., will be made in the Serial Num- 
ber Register, under the number. given to the application, proof, etc., 
‘to which it relates. This notation should always include the date, 


and be as brief as possible—merely suilicient to identify the a 


paper, or action. 


19. All rejected applications, proofs, etc., ipaies appealed or not, 
and all yearly proofs in Desert Land ‘Entries, Relingquishments, Ap- 


plications for sale of Isolated Tracts, Right of Way Applications, and 


other papers hereinafter listed as to be reported monthly by classified 
schedules of serial numbers, will be sent up moments without a letter 


. of transmittal. 


ALPHABETICAL INDEX. 


20. The aa index will be a card eee A separate card 


* must be made for each person and must contain the name and address — | 


and the number and kind of the application, entry; € etc, as follows: 


CRAWFORD, SAMUEL H., 
148 Pine St.; 
2; , . ‘The Dalles, Oregon. 
eee | me Nes 


21. The same card shouldbe used to note Hie number and kind of 


all applications, entries, etc., made by the same person, as follows: 


” CRAWFORD, SAMUEL | ‘H., 
| 7. 148 Pine St., | 
The pee Oregon. 
0 Ha | 
 0467-T. and S. 
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22. Cards will ihe made for all applicants, nee purchasers, 
- selectors, etc.,. whose papers were filed prior to a uly 1, 1908, a 
“their cases are given new serial numbers. — 


RECEIPTS. 


28. Receivers of publi moneys 5 will use byt the one form of Receipt 

Blank (4-131, new form) for all moneys collectible by them, and for 
- all certificates of deposit on account of: surveys, military bounty land 
warrants, certificates of location, etc., which, under any act of Con- 
gress, may be received as cash in payment for lands. When the war- 
‘rants or certificates of location are not tendered as cash, you will © 
issue receipt only for the fees paid in connection with the “ locating ” 
thereof. The various forms of Receipt Blanks heretofore in use, in’ 
the shape of separate blanks: or embodied in the normectene applica- ; 
tion or other papers, will be discontinued. 

24, Receivers of public moneys may accept: only CASH or CUR- 
RENCY. United States Postal Money Orders, however, may be 
_. received and accounted for as cash when they are made payable to the 

_ order of receivers of public. moneys by the post-office where they are- 
issued, and. drawn. on the post- -office where the receiver is located. - 
Receivers must not accept, or Issue receipts oe money tendered i in. 
any other form. 3 

25. Receivers must i issue oe for the full aon of money ten-. 
_ dered and retained AT THE TIME THE MONEY IS TEN- — 

DERED. | 
26. Any amount. received j In excess of legal requirements, if deter- ~. 


“mined before receipt issues, MUST BE IMMEDIATELY RE- A : 
_. TURNED with the receipt which issues for the amount retained. — 


If determined after receipt issues and before it is APPLIED (earned) 
and deposited to the credit of the Treasurer of the United States, it 
_ should be returned in the manner hereinafter. indicated tor the return 

of moneys for which receipts-have issued. | 7 

27. Receivers-of public moneys must not have any money in their 
custody or control, BEYOND THE. DAY OF ITS RECEIPT, for 
which receipts have not issued. : 

28. The issuance of a receipt by a receiver of public m moneys does 
not mean that. the application, entry, proof, etc.; in connection with 
which itis issued,: is allowed or approved, or will be allowed or 
approved. It ile means that he has received the money and that 
it is in his custody or control until it is applied or returned. , 

29. If,-after a receipt has been issued, the application, entry, proof, | 
eic., sith: which the money, was: tendered can not be allowed or ap- 
proved, or the transcripts of records, pas etc., can not be made, you 
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will notify the pane to whom the receipt case and, with this noti-. 


fication, the money tendered must be returned in the following. way: 

By your official check as receiver of public moneys, with notation 
on the check showing the number of the receipt which you issued for 
the money which you return, 

80. It is not necessary that the eesipe ‘iad by you be surrendered 
before you. return the money nor after you return the money. 
Your possession of a receipt issued by you will not be accepted as 
evidence that you have returned the money. The following will 
be accepted, and relieve you of further accountability therefor: 

Your official check as receiver of public TROHEN Ss with notation 
thereon of your receipt number. 

381. If, after a receipt has issued, the appligation, entry, proof, bie x 
_CAN be allowed or approved, no further receipt for the money paid 
in connection therewith will be issued; but notice of such. allowance 


or approval will be given the person to whom receipt issued.. 


Such notations as “Application not yet allowed ” or “ Certificate not 
_ yet issued” are not necessary on the receipts nor the abstracts.* 


82, A press copy. of each receipt issued must be made before the © 


receipt. is. delivered. 


33. All receipts must be press- eee in the books seas (6: that | 


' purpose until further advised. Leave as much blank Spee), at. the 
. top and left edge of the sheet, as possible. - 


34, Press copies of receipts must always be kept together, in con-— 


secutive, numerical order, by receipt numbers. 


35. A record of each receipt issued must be made, in eonescutiye. ‘ 
numerical order, in the “ Daily. Record of Receipts ' ” before the 


receipt is delivered. 
36, Receipts must be issued in consecutive, samerical order. Each 
receiver must use the lowest numbered receipt furnished him, first. 


87. Any receipt blank that is mutilated or spoiled in any manner 
should be marked plainly across its face “CANCELED” and be. 


placed in proper numerical order with the press copies. The num- 
bers of all CANCELED receipts must be noted in their proper con- 
secutive order in the “ Daily Record of Becorptes. with a notation 
on the same line, “ Canceled.” 

88. At the end of each month, when ready to transmit the monthly 
returns and accounts, cut out from the press-copy books copies of all 


receipts issued during the month and forward them with the : Sched- 


ule of Receipts Issued,” ) , : 
89. Receivers must account for the total amount of money received 


by them, as shown by the vote of the receipts issued, in one > of the | 


| follow ing Oye? 


_ a a page 60. 
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( a) By depositing” it to the. credit: of the Treasurer of the United | 
‘States. 

(b) By returning it t6 ine person a oe receipt issued. 

(c) By having it deposited 1 in the designated depositaries to their 
official credit as “ receiver of public moneys;” or, 

(z) By having it on hand in their offices. | - 

40. Receipts must always show the serial: number of the applica | 
tion, entry, etc., in connection with which they are issued. 3 
41, There will, of course, be no serial number on receipts issued 
for moneys received for transcripts OF records, plats, sales of Govern: 7 
ment property, etc. _ | , 

42. All application, entry, isrook or ether papers with which money | 
is required: to be tendered must bear a notation of the number of the 
receipt which issued for the money. This receipt-number notation 
should appear immediately below the serial number of the applica. | 
tion, entry, proof, certificate, etc., as follows: - 


“TU, S. Land OMG eae ad Be neestee No. 056, 
Receipt No. 17856.” ee 


43. oe wnltist ais show a full description of the Jand involved, | 
except suchi as are issued for contest fees, transcripts of records, plats, 
etc., and selection. lists, mineral entries, etc., which require a metes- 
and-bounds or other lengthy description of the land. In such ¢ases 
_ the serial number and the survey number, if there be any, . sufficient. 

44, A separate receipt. i is not necessary for any “excess” ’ payments | 
required. The excess payment can be noted on the same receipt that 
— issues for the normal payment, provided it is paid at the same time. 

If an excess payment or ‘additional payment is made subsequently, a 
separate a will then i issue. : 
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45. Besulations as ay the depositing of moneys are not, anaes these 
instructions, changed i in any: manner. 


46. All moneys should be qopeeiee to your: official credit. as receiver _ 


of public moneys until they are “applied” (earned) or “returned.”- 


47. All moneys, as soon as they are APPLIED, must be _ oe 


_ deposited to the credit of the Treasurer of the United | States under | 
such regulations as are in effect. —_- = 
- 48, When any item is to be APPLIED (ae. carry it to the 
proper classified Abstract of Collections, and note the date it is 
APPLIED in the “ Daily Record of Receipts ” in the column ‘pro- 
vided therefor. 

— 49, All deposits to. the credit, of the Treasurer of the. United States 
should be immediately ag on the “A DaErACL of aaoriea es aoe 2 
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50. When any item which you: have previously reported in your 
monthly “Abstract of Unearned Fees RECEIVED” is applied: - 
(earned), carry it to the proper Abstract’ of Collections. Note the 


date “applied” in your “Daily Record of Receipts,” and place a 


check mark after the item on the Abstract (of Unearned Fees and 


Other Trust Funds RECEIVED) for the month in which 7H first — 


reported it. 
§1. If it is an item which. ‘you received prior to Tialy. 1, 1908, and . 
for which you have not issued any old form of official receipt, oe ms 
the new receipt therefor, under the date it is APPLIED (earned). 
Make full notation of this receipt in the “ Daily Record of Receipts” 
in RED INK. Also make proper notation on your old record of 
“ Unearned Fees and Unofficial Moneys RECEIVED. ” Tf it is an 
item received in connection with any. application, entry, proof, etc., 
received at your office before J uly 1, 1908, such application, entry, 
- proof, etc., will, of course, be ave a hew serial nue as herein- 
- before explained. 
_ 52. When any item is to be returned, carry it to the “A bebeect of 
Unearned Fees and Other Trust Funds, APPLIED or RETURNED.” 
Note the date of its return in the “ Daily Record of Bee ” in the 
column provided therefor. . 
_ 53. If it is an item received prior to J ay 1, 1908, no receipt will | 
issue therefor, if the ENTIRE amount is feturned: If a portion is | 


retained, issue receipt for such portion, and make full notation of the: | 7 7 


receipt issued i in the “ Daily Record of Receipts, ” in RED INK. 


54, At the end of each month copy from the “ Daily Record of 


Receipts ” to the “Abstract of Unearned Fees and Other Trust Funds 
RECEIVED ” all items (omitting those in red ink) received during 
the month which have neither been applied nor returned during the 
month, and all items which have been both received and returned — 
during the month. Check them off in the column provided for that 
purpose as. they are copied. 

55. The monthly “Abstract of Unearned Fees aie Other Trust 


Funds RECEIVED” will, therefore, show all moneys received but’ 


not APPLIED Acaraet) during the month for which the abstract | 
is rendered. | 
56, The monthly eer of Unearned Fees APPLIED or | 


/ RETURNED ” will show only such moneys as were recelved in any - 


month prior to the month they are applied, and those returned which 
were recewved during any prior month and during the month oe 7 
which the abstract is rendered. : 

57. All items entered in the “ Daily Record of Receipts ” aid 
do not show a date APPLIED or RETURNED are “ unearned fees 
and other trust ag ” on ea 
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58. You. ciguid not copy any tema fom the “ Daily. Record of 


‘Receipts ” to the “Abstract of Unearned Fees and Other Trust Funds 
RECEIVED ” until the end of each month. 


59. Receivers will prepare and forward to the General Land Office 
as soon as possible after July 1, 1908, an itemized list (on new Form 
4103) of unearned fees and other trust funds in their custody or 
control at the close of business June-30, 1908. | 

- 60. Such lists will no longer be eau at the end of each calendar . 
year, but only when called for by the: COnMESIORET of. the General | 
Land Office or other proper authority. : 

61. You should make this list in anplicits and place the duplicate 


| copy in the binder containing the “Daily Record of Receipts.” | 


62. Receivers will keep record of, and render, in duplicate, with 


"the monthly. accounts, . separate. abstracts for each of the tollowing 


classes of collections: . 7 
Abstract of. collections one | 
(New Form) — 
4~105 a.. HOMESTEAD Hecisestery Statements. 
| HOMESTEAD Entries (Original). 
HOMESTEAD Entries (Final). 
HOMESTEAD Eutries (Soldiers’ Additional). | : 
| HOMESTEAD Entries coene) under Reclamation act. (82 Stats., 


388). . 
HOMESTEAD Entries 3 (F inal) under Reclaniation: act (82 Stats. 388), 


HOMESTEAD Entries, on —.-___ Indian Lands. 

Reservoir Declaratory Statements. . . 
- Coal Declaratory Statements. ~— 

Military. Bounty ‘Land Warrant Locations. 

Scrip wee 


Mineral reece | 
_ Adverse Mineral Claims. 

Railroad Selections. 

State Selections. | 


4-105. Timber and Stone Entries. e+ ae 7 : ; 


; Commuted Homesteads. 
. Excesses. . 
Desert Land Entries (Original). 
Desert Land Entries (Vinal). 
Mineral Entries. | 
Public Sales. — 
Private Sales. 
Coal Land Entries. | ——- 
Installment payments on-_____ Indian Lands. 
Sales. of Town sites. -? 
- Sales of Town Lots. 
~ Sales of Reclamation Town sites. 
4-105 b. Reclamation Water-Right Charges ‘(Submit in TRIPLICATE). 
4-146. Fees for Reducing Fenony to | Wee Transcr ipts of Records, 
alas ete, &3 
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(New Form) | 
4-146 al. Collections ‘and “Expenditures for reducing ‘Testimony to Writing in 
Coutest Cases. 
— . 4-103. Abstract of Unearned Fées and other TRUST FUNDS, RECEIVED. 
4-103 a. Abstract of Unearned Fees and other Trust Funds, APPLIED» or 
:-* RETURNED. 
£106. Abstract of Treasury Deposits (To be Submitted in TRIPLICATE 
| - from ‘ Reclamation ” States and Territories). 
4-106 a. Abstract of Certificates of Deposits on account ‘of Surveys; Military 
_’.. Bounty Land Warrants, Scrip, and Certificates of Location, Le 
| ceived as Cash. | : 
4-157. Recapitulation of Collections, 
4-1042. Monthly Account Current. 
4-104 a. Quarterly Account Current. : | . 
4115a,. “ “ Schedule of Receipts. Issued ” (to be erearel at the end. of each 
month, covering, in numerical, consecutive order, on the date, _ 
- viumbers, and such “ Remarks * as may be necessary): | 

68. If no collections are made during the month, under a-class indi- 
ated, do not forward blanks marked “ No business.” ~ 

64. Returns will be made MONTHLY, and accounts will be tte 
mitted both MONTHLY and QUARTERLY. | 

65. The Weekly Report (Form 4-120) will be discontinued. 
66. A monthly account for the last month of each quarter, is. not 
_ required. | : 3 

67. The description of the land elved will no iganer be required 
in the abstracts forwarded with the returns and accounts. | | 

68. All monthly abstracts and quarterly recapitulations and Quar- — 
: terly Accounts Current MUST be submitted in DUPLICATE. 

_ 69. MONTHLY accounts’need not be submitted in duplicate. 

70. A recapitulation for each month will be required. 

71. MONTHLY recapitulations need not be submitted in duplicate. | 
72. QUARTERLY eee Lae cn MUST be submitted ; in oe 7 
cate. 

73. The new ee of abstracts are saunas for copying on the 
ordinary size typewriting machines and the DUPLICATE copies 
required may be made by the use of carbon paper at the same time the 
original is made. Both the original and carbon copies must be clear 
and distinct. Mark on carbon copy “ DUPLICATE. ” Do not 
mark the original copy “ Original.” 

74. QUARTERLY ABSTRACTS WILL BE DISCONTINUED. | 

75. On the abstract for the last month of each quarter carry the 
totals for the two previous months of the quarter, as aon One: 


‘Total for month of Sys Ooh pe eee te ee $1, 400.00 - 

Total for month of August_____-..-------~- ree ee . 

Total for month of September_____ tae tases eS Be Skee pean 2,780. 00 
Total: for the See eee ee ee eae Rees en Re eee 4, 180. 00 . 


Carry this total for the quarter to the Quarterly Beara talszop and 
_ thence to the Quarterly Account ae 2 
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6. Rae eoeeane must be. eraneniitisd FLAT, not folded, 


‘ and arranged in the following order :. 


(a) Press copies of receipts (arranged in consecutive, numerical geal we ac- 


. companied ‘by the “:Schedule of Receipts. Issued Ys 


(b) Abstracts of eollections (in the order in which ee appear on the re- 


 eapitulation).. 


(c) Recapitulation. 

“(d): Abstract of ‘Treasury deposits, = 

(e): Abstract of certificates of deposit on account - of SURVEYS) scrip, ete., re- 
ceived as cash. | 

(f) Account current. 

77. Arrange the duplicate copies. s likewise, 

78. Do not staple account blanks or press copies of receipts. 

79, All application and entry papers and all abstracts and accounts, 
with the monthly returns, must be transmitted FLAT, not folded. 
It is not necessary to brief the duplicate copies of abstracts and 2 ac- 


-- counts. The originals MUST be briefed. 


80. Application or. entry papers, with the monthly, returns; must - 
be transmitted FLAT, in a separate package or packages from the 
receiver’s accounts. The schedule of serial numbers and the classi- . 


fied schedules of serial numbers must ca al the mala or’ 
entry papers. 


81, Arrange all application sad entry ‘papers. gubtnitted ae your . 


monthly returns numerically, without oa to the aul or class of 
application or.entry. -— | | 


82. All papers belonging to ihe same application, bits, ‘foal ate. a: 
EXCEPT THE PRESS.COPIES OF RECEIPTS, sent with your — 


monthly returns, must be fastened together with the stapling machine 
provided therefor. (Adjust guide on machine so that papers will 
_ be fastened not more than one-fourth inch from the top.) All papers 
- must be fastened at the a? in the center. Do not use more ae one 
staple. 


83. Arrange ae papers in. ah case ine to their dates, with 


' the latest dated, or issued, paper on the eo Arrange ‘papers 
with the top ae left edges even.. 7 


84. Application and entry papers: bed net hereafter be piensa: - 


> The date of filing may be noted in the upper LEFT-hand corner. 


85. The serial and receipt numbers must always ge on ee 


upper RIGHT-hand corner. 


86. Registers will submit, In duplicate, with monthly returns (on 


. Form 4-115, new) + 


1. A “schedule of serial umbers ” a (all numbers to be entered in consecutive 


‘numerical order), covering all classes of applications and entries. 


2. Separate schedules of serial numbers, covering in: numerical order pne fol- 


lowing Bene of papers: 
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(ay: ‘Aopuenticns entries,. etc., finde prior to July 1, 1908, which have been » 


given the new serial numbers during the month. 


{b) Rejected applications, proois, etc, cae classes to be entered in nuiner ical | 


order on the same schedule). . 
(c) Applications. to. make second homestead entries, 


‘(@) Applications .to make econ’ homestead entries under the Reclamation | 


Act. 
(é). Applications to make second desert-1 and entries. 
-(f) Desert-land yearly proofs. — _ oF | oe 
(g) Applications for sale of isolated tracts. 


(ht) Relinquishments, including, in numerical order, all classes of applica- 


tions, entries, etc., on the same schedule. 
(2) Indian allotment applications. _ 
(%) Right of way applications. . 
(1) Homestead entries—forest. 
(m) Applications to amend entries. ° 
(2%) Applications for leaves of absence, 


87. The following old forms of blanks and records will be discon- 


tinued on July 1, 1908. Returns and accounts, however, for the 


month and quarter ending June 30, 1908, will be: made on: ced old 


forms: 
4.023 patiaee of land sold under ithe cash system. ‘ 

— 025 declaratory statements. 
026 — ~ locations, act of March 8, 1855. 

O27  °. locations, act of March 22, 1852. 
028 | . . locations, act of September 28, 1850. 

029 = locations, act of February 11, 1847.. 

030 .  Joeations, agricultural college scrip. — 
O381.. entries under homestead laws. 

(082 — final certificates, homestead laws. 

084. | - entries under desert-land laws. - 
086 ~ . _ applications under inining awe 
087 . entries, mining laws. 
038 adverse claims, mining laws. 
040 final certificates, desert land. 
041; locations, scrip, act of June 22, 1860, ° 
048. . monthly return of locations, Sioux half-breed. 
044-0 monthly return of locations, Chippewa half-breed. 
o4s locations with scrip, act of June 2, 1858. 
056 — ‘Indian allotments, act of February % 1887. 
- FO Record of Commissioner’s letters received. ; . & 

TBS cancellations. anes 

747 ~~ applications to make proof. 
767. . +» patents delivered. 
796 = | . abstracts of certificates of location, act of J une 22, 1860, 
942 Register of abstract of land sold. : LL 
943 abstract of declaratory statements. 
947 -.- abstract of locations, act of March 3, 1855. . 
248 | abstract of: locations, agricultural comeee scrip. 


953 Record of. quarterly accounts. . _ 
954b _ Fs quarterly contest account... | 
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955 Reeord of fee statements. 


956 monthly accounts. - 
958 Register of homestead entries. : 
961 final homestead certificates. 
962 timber culture entries. 
963 | - timber culture receipts. . 
965. ... °. final certificates, desert lands. 
Rey Q@ ge Bes go “<~ abstract of desert land:entries.; | 
967° entries, settler’s relief. 
BB adverse mineral entries. } : 
969. -. mineral entries. ; 
970 | ' mineral applications. | 
972 _ 4 timber culture certificates. 
97a Indian. allotment applications. . 


977. Record of daily cash receipts and balances. 
O84 - ie of receipts for annual payments____under reclamation act (32 


Stats., 388). 
986 eo _ monthly detailed eee of unearned fees and unofficial 
. | moneys. : : 
987. - quarterly disbursing account. of unearned fees and unofficial | 
, oO moneys. 7 
-998 testimony, etce., fee ; 


4-541 Detailed statement of unearned. fees, monthly. 
541a Detailed statement of unearned fees, on hand. 

. 4-108 Abstract, quarterly, of unearned fees and unofficial money, ‘received. 
10384 a quarterly, unearned fees aac unofficial anon disbursed. 
103b Account, quarterly, contest. | - “ 
104a Account current, consolidated quarterly as receiver: of public moneys. 
105. Account current, monthly. | 
106 Abstract, quarterly, collections. 

=106a Abstract of: deposits, scrip, and warrants. 
119 Fee statement, monthly. 

' 120 Weekly report. : : 
146 Detailed account of fees received for “reducing testimony to writing, ete. ae 
157 Recapitulation. 7 - , is 

. 4-123 RECEIPT, soldier’s uesininiore statement, 2 


181 for Moneys, cash system. 
134 .  ° for money, military bounty land warrant. | 
 160°~—C—~™ for money paid for excess of area, agricultural college scrip. 7 
188 = —~=~.~—s« (duplicate) for*fees under the homestead Jaws. - 
| 189 for money paid for excess of area, homestead laws. 
140 ~—- (final) homestead. - 
(140a. (installment) homestead. | | 
142a _ public timber sale, act of March 3, 1801, or 5 une 4, 1897, 
143 - . receiver's final, desert land laws. 
145 ; ‘mining laws. 
145a — -  @oallandg = 
4148 (final) timber culture. 
151. for location fees, military bounty land warrant. 
154b _ receipt for money, cash system, act of March 3, 1877, ae De- | 


cember 16, 1878—Hot Springs, Ark. 
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186 ‘RECEIPT, “water-right application, ‘Reclamation Act: 


536 for moneys, declaratory ‘statement. 

601 reservoir declaratory stateinent pee 
653 - - mineral application, © 

654 . mineral adverse claim. 


| 4-399 Letters for transmission of annual proof on desert-land entry. CS, 4 


..:88, These old forms and records are replaced by the Serial Nu 

aRegister (4-051), the new form of Receipt (4-181), and © { 
‘forms indicated under paragraphs 62 and 86- herein. = | 
89. Receivers will make record copies of their recapitulations and 

monthly and quarterly accounts, and place them in the binder con- | 

taining the classified abstracts of collections. Js 
Approved, June 10, 1908: 








| Frep Dennett, 
Commissioner. . 


NOTICE OF ALLOWANCE: OR APPROVAL OF REY AACATIONS, ENTRIES, — 
} PROOFS, E'TC. | | _ 


Lxsrkuctions. 


DEPARTMENT OF THE Ln TErtor,!; 
.o 3 GENERAL LAND Orticr, 
a Washington, Dec. a %, 1908. 
Recisrers AND RECEIVERS, 
_ United States ne Offices. 
“Sirs: Referring to paragraph 31, -cireular: of Ju une 10, 1908 Qi 
- L. D., 52), as follows: | | 
If, after a receipt has issued, the application, see arabe Bic: can pe allowed. 
_ or-approved, no further receipt for the money paid in connection therewith wil! 
be issued;.but notice of such allowance or approval will be given the Berson 


whom the receipt issued. - Such notations as “Application not yet allowed” | 
ae Certificate not yet issued ” are not necessary on the receipts nor the era 


The “ notice ’ ” in the case of an original application | or entry will 
be a short form-letter, a supply of which will be forwarded to you in 
the near future. -Until same are received; a short form of notice will 
be prepared by you and furnished to app heants 
‘The “ notice ” in the case of a final entry will be a duplicate ei ae 
‘register’s certificate, which will be prepared and promptly delivered 
- to entrymen: at the same time the original is issued. en 
copy must be plainly marked across its face “ “Duplicate.” 
ae a a ee | : 
Fre DEnnerr, 

2. oe et Commissioner 
_ Approved:. 
Frank Pierce, - 
- Acting Secretary. 


1 
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| ‘CHIPPEWA AGRICULTURAL LANDS—ACTS JANUARY 14, 1889, JUNE: 27, 3° 


1902, MAY 28, 1908. 


INSTRUCTIONS. | 


- DeparTMENT OF THE INTERIOR, 
Generar Lanp Orricr,. |. 
| | Washington, D. us eee 23, 1908. 
Recisrers AND REcEIVERS, 
Cass Lake, and Duluth, M innesota. 
GENTLEMEN: 1..I inclose herewith a schedule containing. 46, 926. 31 


acres of lands within the former Chippewa of the Mississippi, Winni- 
bigoshish, Leech Lake, Cass Lake, Fond du Lac, and Red Lake Indian 
reservations, being Chippewa lands ceded under the act. of January - 
14, 1889 (25 Stat., 642). The schedule includes 3,341.72 acres in the 
former Leech Lake reservation, classified as “agricultural” under — 
said act of January 14, 1889; 13,924.87 acres of “ agricultural ” lands 
selected and reserved for further selection by the Forester, Depart- 
ment of Agriculture, under the act of June 27, 1902 (32 Stat., 400), 
but opened to settlement and entry by virtue of section 4 of the act of _ 
May 23, 1908 (Public—No. 187) ; and 28,959.72 acres of “cut over” __ 


lands, or lands from which the timber has all been cut and removed, 


' which lands are opened to homestead entry and settlement under said 
acts of June 27,1902, and of May 23, 1908. 


8. Section 4 of sid act of May 23, 1908, declares that the lade in 


| the Winnibigoshish, Cass Lake, Chippewa of the Mississippi, or Leech 


Lake Indian reservations, not included in the national forest created 


‘thereby, are open to homestead settlement, and that .as fast as the 
' . timber is removed. from timber land on any of said reservations, not- 
- included in. the national pOresh it. shall be el ea a to homestead settle- 


ment. 
The schedule includes lands in the Fond du Pal and Red Lake 
reservations, As to these lands the instructions heretofore given by 


the Department apply, and they are not subject to settlement prior to 
the hour they are formally opened to entry.. All persons who go 
- upon any of the lands in said Fond du Lac and Red Lake reservations 
- from which the timber has been cut and removed under said act of 
‘June 27, 1902, with a view to settlement thereon, prior to the hour the 
lands are formally opened to settlement and entry, will be considered — 


and dealt with as trespassers, and preference will be given the ‘prior 


lege applicant, notwithstanding such unlawful settlement. . 


3. The lands are to be disposed of to actual settlers only, ander the a 


_ provisions of the homestead law, as provided 1 in section 6 of said act 
' of January 14, 1889, a copy of which is hereto attached, and under the 


laws applicable to town atte as. Crna ae act of February 9, 1903 
(82 a ales 
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4, The hour of 9 A. M., , September 15, 1908, as been feed upon as) 


the time.on and after which these lands will he. opened to entry... | 
5. Notices for publication, as required by statute, have bean: for: . 
warded to the newspapers in which they are to be published. You 
will post a: copy of said notice in your office. 
6. Applicants for these lands.must possess. the necessary qualifica- | 
tions required in the case of ordinary homestead entries. 
4%. Each settler is required, by the act. of January 14, 1889, to pay 
for the lands settled upon the sum of $1.25 for each. acre, auch pay- 
- ment to be made in five equal annual installments. .The fas annual 
| payments must be paid at the end of the first, second, third, fourth, 
7 and fifth years, respectively, from the date of the hamestead entry. 
8. The usual fee and commissions must be paid atthe time of | 
| original entry and when the commutation or final payment and proof 
are made, but you will not, collect any. payment for lands in excess 
of 160 acres embraced in one entry when the original entry is allowed, 
as the payment for such excess area will be included in the whole 
‘amount required to be paid. in installments. See instructions of 
August 17, 1901 (31 L: D., 72), and September 6, 1901 (31 L. D., 106). 
Os Under section 8 of the act.of May 20, 1908 (Public—No. 125), — 
| entrymen for lands in: the former Red uae. reservation. will be re- 
quired to pay a drainage charge of three cents per acre. In all 
“entries made for the lands you will note on the application and re- 
ceipt the following: “ Subject to act of May 20, 1908.” 
- 10. A person who has heretofore made a homestead entry may 
make a second entry for 160 acres of these lands, where the samé is 
authorized by the laws and regulations applicable to the public lands 
‘of the United States: See the acts of February 8, 1908 (Public— 
No. 18), June 5, 1900 (31 Stat., 267), and. May 22,.1902 (32 Stat., 
203), and the cireular of instructions of February 29, 1908. (36 Ta. ‘Dz, 
291). | 
- Additional homestead entries for s so ‘much land as, added to the: 
: quantity previously entered, ‘shall not exceed 160 acres, are provided — 
for in the acts of March 2 1889: (25 Stat. , 854), and April 28, 1904 
(83 Stat., 527). See the. cireular of instructions of July 27, 1907 
(36 L. D., 46). 
In the esa iepation of speubations to make second and wadeconal 
homestead entries for these lands. sow. will ne governed OY. said instruc- 
tions.. | 
2 Pale ay act of february. 9, 1903. (32 Stat. 820), Gane g title 32, 
of the Revised Statutes’ of the United States, entitled, “ Reservation 
and sale of town sites on public lands,” was extended to and declared 
to be applicable to ceded Indian lands within the State of Minnesota. 
The general town-site circular of. June12,. 1908 (32 L. D. , 156), will : 
; ge to applications made under said act. | 
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és 12, The right of way of the Northern Pacific Railway Company 


extends across the Fond du Lac reservation in T. 48 N., Rs. 17,18,- | 


and 19 W., and the disposal of the following tracts is subject to aaa 
right of. aay. Viz: Sw. 4 SW. 4, Sec. 5, SE. $ SE. 4, Sec. 6, T. 48 1 My 
R. 17 W.N.4 SW. 4 See. 1, NW. 3 SE. 4, N.4 SW. 4, Sec. 2, NW. 3 
SW. 4, Sec. 3, T. 48 N.. R. 18 W. “Wherefore: in allowing entries or 
any of said tracts you will note on the een entry papers that.1t is 
subject to.the right of way of the. Northern Pacific Railway Com- 
pany, and you will also make a similar note on the final: entry papers 
when the same are issued. , 
13. The disposal of the following lands is i we to. ‘the right of . 
the United States to construct and maintain dams for the purpose of 


~ creating reservoirs in aid of navigation, as provided in the act of 


~ June 7, 1897 (380 Stati, (67), viz: W. 4 lot 9, lot 10, Sec. 4; T. 141 N., 
R. 27 W.; all of ‘the lands 4 in the schedule aescuibed as Ce in Ts, 
142 and 143 N., Rs. 27, 28, and 29 W.; lot 9, Sec. 31, T. 148 N. ,R. 
28 W.; lot 1, Sec, 4, lot 7, E. 4 lot 8, Sec. 6; lots 5, 6, Sec. 8, T. 141 N., a 
R. 29 W.; all the lands in Secs. 2 and 3, T. 141 N. R. 30 W. , described : 
in the schedule: ‘except lot 7, Sec. 3; all the inna in the schedule si | 

scribed as being in Secs. 27, 28 (except W.4S5SE.4NW.4,8.4 SW. 4, 


and SW. } SE. 4), NE. 4 1 NE. 4, Sec. 29, NE. # NE. 4, See. 33, 8. $ 


NW. +1, NW..4 SW. 4, Sec: 84, all in T. 149 N., R. 30 W.; lot. 4, SW. 
ANW. 4, N. 4 SW. 4, SE. 4 SW. 4 4, Sec. 3; Sees 4A 5, 6, 1, SO fae as 


described in he schedule ; SE, 4 SW. 4, Se, 8, lot 1, Sen: 10; all of . 


Secs. 16,17, 18, described in the schedules all ‘a T. 146 N., R. 30 W.; 
lots 1, 2, 8, Sec. 19; lots 8, 8, Sec. 81; lots 2, 3, eee Oe a ee 
Sec. 83, T. 147 N., R. 30; lots 2, 4, 5, 6, 7, SW. 4 NE. 4, Sec. 11, T.. 
141 N., R. 31 W.; Ss. 4 lot 2, Jot 3, ‘Sec. 6 lot 1, Sec. 36, T 142 N., : 
. 31 We: all of Secs, 2,3, end 4, eae a the schedule: lot 2, Sec. 

- lot 1, Sec ‘9; lot 3, Sac: 33; all in T. 143 N., R. 31 W.; ; lot 2, W. 4 
NE. 4, See 15: lots.4, 38, W. i NW. 4,N.4S5W.4,SW. LSW. 4 Gees 16; 

so much of Secs. 21,29, 23, 26, 27, 28, 32, 38, 34, 35, as is described. in 
the schedule, all in T. 144 N., R. 31 W.; SE. 4 NE. 4 4, Sec. 28, T. 145 
N., R. 31 W.; lot 1, Sec. 1; lot 4, Sec. ts ie, Sec. 12; lots 6, 7, Sec. 
13: lots 2, 4, Gee. 18; lot 9, Sec. 22; E. 4 lot 3, Sec. 23, T. 146 N. R. 
31 W.: lot 5, Sec. 13; lot 6, Sec. 15; lot 7, NW. i SE. 1, SE. + SE. J 4, 
Sec. 19; lot 9, SW. 4 ‘SW. J 4, Sec. 20; lot 7, SW. 4 SE. 4, Sec. 21; abe 
2 NEG 1, Sec. 22: SW. 4 NE. 4N.4 SE, 4, W.4 SW. 2,N.d SE. 4 
SW. 4 ace 23s. fot a 2, 8, 4, SE. ¢ NW. 4, Sec. 24; all of Secs. 95 
to 34, om secenibed | in the schedule, ae in T. 147 N., B, 31 W.; 
lot 1, Sec. 25, T. 146.N., R. 32 W.. ee 

Very, respectfully or ee ee S. V. -Prounrrr, 
7 | ; ge Aching C mmuncnen 
; Approved: Co oe ee 
| _ Frank Prec, ‘ 
Harse Assistant Secretary. 
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(See. 6, Act of Januaiy 14,°1889, 25 Stat. 642.) 


AN ACT for the relief and civilization of: the Chippewa Indians in: the State of Aitawiesotn: 


Src. 6. That when any of the agricultural lands on said reservation not al: 
- lotted under this act nor reserved for the future use of said Indians have’ been 
surveyed, the Secretary of the Interior’ shall give thirty days’ notice through at 
least one newspaper published at Saint Paul and Crookston, in the State of 
Minnesota, and at the expiration of thirty days the said agricultural lands so 
surveyed shall be disposed of by the United States, to. actual settlers only, under 
the provisions of the homestead law: Provided, That each settler under and 
in accordance with the provisions of said. homestead laws shall pay to the 
United States for the land so taken by bim the sum of one dollar and twenty: 
five cents for each and every acre, in five equal payments, and shall be entitled 
to.a-patent therefor only at the expiration of five years from the’ date of entry, 
according to said homestead laws, and after the full payment of said one dollar 
aud twenty-five cents per acre therefor, and due proof of occupancy for said 


- period of five years; and any conveyance of said lands so taken as a home-. 


stead, or any contract touching the same, prior to the date of final entry, shall 


be null and void: Provided, That nothing in this act shall.be held to authorize. 


_ the sale or other disposal under its provision of any tract upon which there 

is a subsisting valid preemption or homestead entry, but any - such entry shall 
be proceeded with under the regulations and decisions in force at the date of 
its allowance, and, if found regular and valid, patents shall issue thereon : 
Provided, That any person who has: not heretofore had the benefit of the home- 
a stead or: preemption: law, and who has failed, from any cause, to perfect the 
title to a tract of land heretofore entered by him under either of said laws, 
7 nay make a second homestead entry under the provisions. of this act. 


Pa 


(Act of ime 27, 1902, 382. Stat., 400.) 


“AN. ACT to nena an act entitled “An act for the relief and civilization of the Chip- 
pewa. Indians in the State of Minnesota, . _pmproves January SOUL ene eighteen hun: 
dred and eighty- nine. 

oe ae x eM Si e ‘ . 
After the merchantable pine timber on any tract, subdivision, or lot shall 
have been removed, such tract, subdivision, or lot shall, except on the forestry 

Jands aforesaid, for the purposes of this act; be classed and treated as agri- | 

‘eultural lands, and shall be opened to homestead ony in accordance with the 

provisions ‘of this act, 


(Sec. 4, Act of May 23, 1908,. Public—No. 187.) 


AN ACT amending the act of January fourteenth, eighteen hundred and eighty-nine, and 

acts amendatory thereof, and for other purposes. © 

Sue. 4, That all land in any of said reservations, the Winnibigoshish Indian 
reservation, Cass Lake Indian reservation, Chippewas of the Mississippi reser- 
‘ yation, or Leech Lake Indian reservation not included in the National Forest 
hereby created as above ‘described, heretofore classified or designated: as agri- 
cultural lands, is hereby declared to be open to homestead settlement; and any 
of said land which has been classified as timber land shall be open to home~ 
stead settlement as soon and.as fast as the timber is removed therefrom, in - 
conformity with the homestead law, except that none of said lands shall be. 
‘disposed of except. on payment of one dollar and twenty-five cents per aChe. 


[Schedule omitted. ] 
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APPLICATION—C ONFLICT WITH RAILROAD SELECTION—OFFERED 
LAND--PRIVATE ENTRY, 


- Scorrenp v. Orrerson. 


Where! at the time of ienderine his application to enter or locate land covered. 
by an unapproved railroad indemnity selection the applicant questions the 
validity of such selection, and procures its cancellation, he does not there- 

by acquire a preference right. of entry, but is only entitled to have his ap- 
plication determined on-its merits, and in event it is properly rejected he 
can not set up a new and. ar ete right or claim to the prejudice: a 
| _ ‘intervening adverse rights.. . - 

Ie Land once offered. and subsequently seri from the public domain — entry, a 

~. gelection,. withdrawal, etc., prior to the passage of the act of March 2, 1889, . 

- thereby lost its status as offered land, and until reoffered is not subject to 
pr ivate entry ; but the character of offered land at the date of the passage of 


-. ‘the aet of March 2, 1889, and thereafter segregated, is not altered ‘nor on | 


os that account taken out of the class of land subject to UpEvate entry or. |. 
military bounty land warrait location. 


First Assistant Secretary Pierce to the Commissioner of the General 7 
; . Ww. C.) Land Office, July 23, 1908. _ oe 0. oe | 


‘Fane 29, 1907, the Department entertained motion for. review in . 


- the above- entitled’ case of its unreported decision of May 14, 1907, an - 
affirming the action of your office and of the local officers rejecting the 
_ application of Edward J. Scofield i locate military bounty land ~~ 


‘warrant, No. 29,660, on the E. $ NE. 4, SW. 4 NE. 4, Sec. 29, T. 128 
ON. R. 41 Wz, St. Cloud land. Faia ‘Minnesota. The orden enter- 
taining sald ohn having been complied with, the record is now 


_ before the Departnient for final consideration. a 
The rejection of Scofield’s application rested upon a re that _ 


- one ‘Tam Otterson was, at the date said application was presented, 
Inaintaining such a settlement on the land as entitled him to exercise 
a preferred right of entry therefor under the homestead law. 

~The record discloses. the commission of error on. the part of the’ 
FE officers of the land department, due in the first instance to.a mistake 
as to the status of the land. June 19, 1896, Otterson tendered. his oe 
homestead application for the tracts dectvibed and: alleged, in sup- — 
port thereof, that’ his cultivation and improvement of the land. were - 
worth $100. -His application was rejected by the local officers, on the 
ground that the land was within the twenty-mile indemnity limits of 


the St. Paul & Pacific, St. Vincent extension, and had been located for 


the benefit’of the company October 28, 1873: On appeal your office 
affirmed. this action and found that the land had been patented. to 








the railway company April 93,1883. This decision was affirmed ee 





by the Department August 28, 1900, and the case finally closed J une 
10, 1901. Not until after the filing of. Scofield’s: SRR een: now: 
 -58566—vor 37—08——5 | 
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under Sonsideration i anuary 19, 1908, was he seantioa of your ie a 


: - called to the fact that the land had not been patented to the railway 
- company. ‘ This error was set up by Scofield in his appeal from the 


rejection of his application by the-local officers. Thereupon, the.De- | 


partment, in accordance with the recdmmendation of your. Office, 


vacated the prior decisions rejecting Otterson’s homestéad. applica- 


tion and remanded the case “ for further’ consideration and decision a 
i, oe upon a correct statement of the facts bearing upon the tracts in- | 
_ volved.” June 12, 1905, the railway company’s selection was held for _ 
cancellation and, no appeal being taken, this action became: final | aa 


~ October 2, 1905, and the only matter remaining for determination - 


was with respect ‘to the conflicting claims of Otterson and Scofield. - 


Your office directed the local officers to order a hearing to determine | 


_- whether or not “ Otterson has continued to reside upon and improve — 
this land as a homestead settler,” and instructed that in such event he 


“would appear to have a better right by reason of his homestead 
application.” From the testimony adduced at such hearing the local: 

officers made the following finding of fact, which in _ the opinion. of 

the Department is warranted: 

_ It appears that Otterson commenced improving the land in 1897 and has eul- — 


' -. tivated portions of it ever since, having now about thirty-five acres under 


“cultivation. The testimony fails to show that Otterson had resided upon the - 
land except te stay over night at infrequent intervals until February, 1905. His 
father owns and resides upon an adjoining tract, and he appears to have 
‘made his home with his father. © : ; 

Otterson did not establish actual parents on the land until Feb- 
ruary, 1905, subsequent to the tender of Scofield’s ‘application. 

It is at once apparent that the right of Scofield is not supported 
by any superior or controlling equity. Otterson’s claim was at the 

time Scofield sought to. make his location evidenced by such acts of - | 

possession as to put Scofield on notice.. It is insisted; however, that. 
- Scofield, having been the first to call the attention ot the land de~ 
partment to the defect in the claim of the railway company, thereby 
gained a preferred right to enter the land. If by this counsel paeans. 
to contend that Scofield acquired the same right that is recognized in 
a Stiecessful. contestant under the homestead law, his position is un- — 
tenable. The only right acquired by one who, at the time of making 


application to enter-or locate land covered by an unapproved rail- 


road. indemnity selection, questions the validity of such selection and 


-procur es its cancellation, is to have the. particular. claim he is as- 


serting determined. on its merits. But he gains no right to make 


. < entry. or location within thirty days from the cancellation of the | 
 -failroad selection, and, in the évent the application presented at the © 


time he. attacked the unapproved selection is properly. rejected, he 
cannot set: up. any. other ney as bec adverse claimants. It follows - 
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dheiars that, if Sesncid’s ane fe hig cee ailtaey fount : oe 


land warrant location fails, the right. of Otterson, based upon the 

“oo nesidence’ established: by: him in. February, 1905, would prevail. even. nae an 2 
~~ though the: Department. were to hold that his alleged. settlement prior a 
thereto was insufficient ‘to“defeat the location of Scofield. Counsel 9 9 


for Otterson set up in opposition to the present motion: the claim that — eee 
the land i In question: is not subject to military bounty. land warrant... — 


~~ location and directs the attention of the Department ‘to the fact ~~ a 
. that the land was never reoffered for sale after the revocation-of the 


| _withdr awal made ou account of the railroad grant. ‘Inquiry at. your ae. 


2 - office establishes the truth of this allegation. ‘The land was: offere d Bs 
in 1864 and was thereafter withdrawn, in 1869 and 1872, on account 


of the grant to the St. Paul and Sioux City Railway Company: and © 


= .- this withdrawal was not revoked until May 22, 1890 (12 L. D., 541). - ee : 
—.. The order. revoking g said withdrawal il. provided | that the lands. included Ce te 


—‘therein— 


=e be restored. to the public, domain ead: Specs to settlement and entry in’ accor de - 


= | ance with the rules heretofore established in similar cases, — ora 


“The rules referred to are. those established by departmental eae 


a | of September. 6, 1887 - (6 L. D., 181), the last paragraph of which’ fae ee 


expressly provides that “ Private cash entries. of the lands restored oe 


.. will not be allowed.” The land having been restored to entry i in 1890, Bee 


7 subsequent to the. passage of the act of. March 2, 1889 (25 Stat., 854), a _ # 
and being at that time “ unoffered,” it could never have thereafter eae 


er become subject. to military bounty land warrant location (J ulius A. | 


Barnes, 6 L. D., 522). Land once offered and. later segregated from oe. 
the public Somain by- entry, selection, withdrawal, etc., prior to the 
' passage of the act of March 2, 1889, SUPTO, lost its status: as offered 


land, and until reoffered was aot subject to private entry, though the. 
character of offered land at the date of. the passage of the act: of 


~ March 2, 1889, supra, and thereafter segregated, is not: altered noron |. 


eg that account taken out of the class of land subject to. private. entry, 


or military bounty land warrant location. The rule-announced. in =~ vit 
__ the cases of Victor H. Provensal (30 L: D. 616), J. L. Bradford (81-0 


eee DD: , 182), and. Charles. Pp. Maginnis (aL: Ls 999), does’ not: go ce 


ner ce: (Lawrence W. ‘Simpson, 85 L. D., 399, 403). ~The land: in . 


question would. not: have been. subject ‘to. military bounty, land war- 


- ‘rant location under any. departmental ruling made prior to the de- 
-, cision in the Simpson case, supra, or if that decision had never been 2% 
_ written. Neither can the attempted location by Scofield. be accepted ° 


_ under the decision rendered in the case of Roy McDonald e¢ al. (36 
L. D. , 205), or section: 12 of the act. of May 29, 1908 (Public—i60). | 
The location of Scofield of, the tracts in 1 question cannot. therefore be | 
| allowed, 7 ? | “ | 
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) ik the tostimony shows that. Otterson has sabanianed neaidance: on 
-. the land and as it is clear the claim he originally sought to initiate — 
by entry has never in fact been actually abandoned, the Department, | 

after the most careful consideration of ‘the sanding motion, is of. 


| s opinion the previous action taken by it should be adhered to. and 


- Otterson be allowed to perfect his homestead entry. ee 
. The motion for review is accordingly hereby dismissed. . 


| STATE SELECTION-RAILEOAD SELECTION-SETTLEMENT RIGHTS. 
- Norramen Pactrrc Ry. Co. ET AL. wv ‘Stare OF Tnauto. 


: The a act of February 26, 1895, does not authorise élassification of lands in even- 
numbered sections, and the fact that lands in an even section. were Classi- 
fied as mineral. under that act is no bar to selection thereof by. the railway | 
company, where such lands were returned as nonmineral at the time of | 


survey. | 
. The right of a State 4 to apply. for a survey idee tie: act of August 18, 1894, 
with a view to obtaining a preferred right of selection, ‘is 8 not limited to an 
“area sufficient to ‘satisfy its grant. ih 
The right of a State by virtue. of an application for .survey ander the act of 
_ August: 18, 1894, is superior to that of a homestead applicant who made 
settlement subsequent to the filing of a State's application for survey. | 


erst. Assistant Secretary Pierce to. the Csnnone of the General . 


(FE. W. Cy. 27 Land, Office, Joly 24, 1908. | (E, O. e) 


The State of Idaho, Northern Pacific Railway eames, ina nu- 
merous homestead claimants, have each appealed to the Department 
from your office decision of March 16, 1907, wherein the State’s 
selection of lands for agricultural selisce purposes under the act of | 
July 8, 1890 (26 Stat., 215), described in its list No. 2, was rejected 
_-for conflict with the railway company’s selection, per-list No. 61, of 
the same lands under the act of March 2, 1899 (30 Stat., 993), and the 
company’s selection, per lists Nos. 1838 and 135, under the same act, ° 


is held for cancellation for conflict with the State’s selection of the 


tracts therein described, under section 8 of the act. of July 3, 1890, — 
supra, for university. purposes. The applications of numerous Hone: 7 
stead claimants were also rejected on account of the selections made | 
‘by: the State and the railway company. | 
/ - ‘The lands included in‘the aed ’s list No. 61 are aoa bode as 
sections 14 and.22, W. 1 NE. 4, NW. 4, W.4SW.4,SE.4SW.4,8.4 | 
SE. 4, Sec. 26, T. 44 N., RB. 2-E. Said iat was filed Sane 91, 1901, se 
before survey aad nor to the application of the State for survey 
thereof. The right of the company is therefore superior to that of the 
State unless the lands are not subject. to selection under the act of. 
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es 2. 1899, Supra. diy classification of the even- aie Sadioua ~ 


within the territory specified in the act of February 26, 1895 (28... . 


 “Stat., 683), was not authorized thereunder, and as the returns made 


at the time of actual government. een) show the tracts to be non- — 


mineral, the objection ‘to the company’s selection based upon the aap 


| eral classification of. the lands is not well founded. 


The company’s lists Nos. 133 and 135. were filed J May 5, 1904, and eae 


May 27, 1904, respectively, long after the receipt of the application. 5 Wine 


of the State for survey of the tracts. described therein. It isinsisted == 

by the railway company that the State; by virtue of its said applica-. - 
tion, gained no preferred right of. selection under the act of August 
18, 1894 (28 Stat., 372, 394), for the reason that the area embraced in 


a this and other similar applications ay ezceeded the unsatisfied = 
portion of the State’s grant. . | 
In. the opinion of the Department, tlie State? Ss neeRe to Sane fo: 

a survey with a view to obtaining a preferred right to select land on 

account of its grants is not limited to an area sufficient to satisly 

them. An attempt to comply with such a limitation and at the same 
time expect to secure the exact amount ‘of land due under the grants 
would be futile. In advance of. survey. it can not be determined what - 
portion of the lands described in the.application are of the character _ 
subject to selection. Neither i 1s it practicable. to ascertain in. advance 
what portion of the land is. subject to a prior and superior claim, 
and from the area embraced in the application for survey the State : 
~ may be able to. obtain only a small part. The question as to the | 
extent of the area for which the State may make application for 


- survey is one’ solely between the Government and the State and the | 


determination thereof rests with the land peed (Thorpe Cb 
al. v. State of Idaho, on review, 36 L. D., , 479.) | 


The action of your office with respect to. the selection by. the railway : oe 


a of the. tracts described in. its ists: Nos. 188 and 185, As . 
correct. 
It has also beet Sitled: by repeated deciziols of the Doparadient 


j ‘that the claim of the: State is superior to that of a homestead appli-. 
cant whose settlement on. the land. i is subsequent, to the filing of the | 


| State’s application for survey. The same rule applies i in determin- oS - 
ing the superiority of claim between the railway company and the 
- homestead applicant. and the disposition made by your office of the. °° 


different homestead applications is in accord with the recent depart: 9. 
_. mental decisions governing the matter. (Thorpe e¢ al. v. eae. of ey 
_. Idaho, 35 L. D., 640; Williams v. Same, 36 L. D., 20.) _ a 4 
Your attention. is diveeied to the relinquishments filed. be the State eo we 
of its claim to the tracts. selected by it in conflict with the homestead a a 
claims oe J ohn J. me Elisha ae and William H. Hartman. : a 
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: ania me alse filed: a ‘relinquishment. of his claim to the | same 
: tract as. that covered by the State’s waiver.- : 7 s 
‘The Department after full consideration of the matters ea in 


the several appeals, finds no sufficient reason for disturbing the | 


- decision of your. office and the same 1s hereby anced. 


i NORTHERN PACIFIC GRAN T-SELECTION ‘UNDER ACT OF MARCH 
. _1899—APPLICATION nO SURve™. BY STATE. . 


| Stare: OF ‘Ipaxo v. Noriumen Pactric Ry, Co. ‘ET AL. 


tine Section 4. of the act. of March 2 1899, ‘recognizes the right of ‘the Northern _ 


. Paeifie Railway Company to: take. cc ce ie aoe in. eee: selection a 


ae under. the provisions: of that act. 


oes An application by a State for the. survey of. lands, with a view to: selection = 4 


_ thereof, does not: operate. as an absolute withdr awal of the lands, put merely 


He ore subjects. them to the preferred right of the State to make selection ther eof 
2 oa. B within sixty days from the: date of the filing of the ee) plat of survey. 


= First Assistant t Seoretary Pierce - the Commissioner oa the Sonal | 


oe i . ; : W.. C. de Land O fece, fee Boy, 1908. ao &. D: P. : - 


| | eae Gone your. office decision’ of May: 1, 1907, ahem you, hold ; : | : 
+. for cancellation the selection of the Northern Pacific Railway Com- fa 
S pany, | per list. No: 62,.of Secs. 29 and 31, and W. 4, Sec. 33, T. 44 Nw 


ee wos 3 E., Coeur J’ Alene land district, Idaho, made: under a act of . 


“ | July a 1998 (30 Stat., 597, 620), and award the. superior right to se- 
~ lect. said tracts to the State of Idaho, have been filed « on behalf of the F ies 
railway company and numerous homestead claimants whose applica-.. 


tions to enter were at the same time rejected. Said decision also 


- involved a settlement of the respective rights of the railway company se 
and two homestead claimants to the N. 4. NW. $ (lots 8 and 4) and 


ae N.4 NE. 4 + (lots 1. and Dy; Sec. 6, same township: and range, selected — 


by fhe conpany. per. lists No. 61. and 76, respectively, under the act.of 


| ae — Mar ch. 2,1899 (30 Stat. , 993). As to hee conflicting claims the deci- © - 
sion was modified by your subsequent. decision: of May 24, 1907, and 


. a5 othe. homestead application. of Arnold. Hooper. for the N.: £ NW. 4 of. 2 : - 
he saad. Sec. 6 was relected and the similar application of William Per- e aeS 


- kins for the N. 4 NE. £ of said Sec. 6 was allowed to stand pending a: 


Ogee the: outcome of hearing’ to be had later in the event he renewed hiss. - 
ie ae application for these tracts. His application as oneinally presented oe 
es - embraced in. addition to the tract described, the 8.4 SE.4,T.44N, | 
RB. E., , the superior. right to which was by your earlier decgon held - or 
to be in. the State. Hooper and Perkins have filed a ‘Jomt. La. ya 


Ee from. your: action i in. thus modifying your! former decision, 
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ok eis appeal has also bean filed by John C. Dwyer, Peeneeaa 


ae applicant for the E. 4 NE. 4, E. 4-SE. 4, Sec. 29, same township and 


range, upon which ie alleged that he made settlement meee 14, a 


~~ 4901. 


_-. The State ae palection of the iatid described it in ‘the railway com- 
ae s list No. 62, on account of the grant made to it by the act of 
- July 3, 1890 (26 Stat., 915), of lands for penitentiary purposes. Its 
list, No. 2, was filed in the local office July 18, 1905. The land in 
question is a portion of that for the survey of on the State filed 
its application July 8, 1901, under the provisions of the act of August 
18, 1894. (29 Stat., 372, 394), and the contention of the several appel- 
- lant that no preferred right of selection accrued to the State by vir- 
_ tue. thereof has already been decided. by the Department favorably to... 


the claim of the State (Thorpe et al. v. State of Idaho, 35 L. D., , 640), ae 


> and as none of the matters urged In opposition thereto’ appear. to. a 


- warrant any” ‘modification or reversal thereof, ‘this question will ae - be 


- now be re-opened or further considered. 


_ However, the railway company’s Se was first made Te une 5 21; oe 


1901, prior to the filing of the application of the State for ‘survey, aia 


and if the land described : is subject to selection by the company under — 


— _ the-act of July 1, 1898, supra, its claim is superior to that of the. 0000s 


State. But the land: in conflict: lies within the indemnity | limits of | oa 


-. the company’s grant under the act of July 2, 1864 (13 Stat., 365), 0 
--. and was classified as mineral by the Board oe Land Commissioners ew 
- appointed under the act of February 96, 1895 (28 Stat., , 683),. which » iy 
a rey classification’ received departmental approval “March 26, 1901. “The 


land was. not, therefore, subject: to selection by the company under 
the act of July 1, 1898, supra, and its said list No. 62 was properly. | 
held for cancellation by your office (Northern Pacific Ry. Co. ». Frei, 200 
a x 84 L. D., 661). The cancellation of said. list No. 62 leaves for. deter-_ - 
a aon only the question as to the ‘superior right to the land in 


- ‘gaid-sections 29 and.31 and W. 4, Sec. 33, as between the State and. 
the homestead applicants. None of the homestead claimants except 
David Cheney, John Stevenson and William J. Theriault allege set- 
tlement prior to July. 8, 1901, the date the preferred right of the — 
_ State attached. As to the homestand applicants whose settlements — 
were made after that. time, their applications. were properly ‘rejected 
where in conflict with the State’s ‘sélection. (Thorpe e¢ ai. v. State — 
of Idaho, supra.). Since the present appeal was. taken, the State has | 


waived its claim to the tracts in. conflict: between . it and the said : 
= Cheney and Theriault and their applications for said tracts may now, . 
in the absence of other obj ection, be allowed. Stevenson at the: time eo 


7 es he made settlement, had not declared his intention to become a’ ¢itizen oe ae a 
ae of the United States and this declaration. was not. filed until after: the = i | 
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right ie the State had pee) He hanstore mae nothing by his 


_. settlement, as one disqualified to make homestead entry is. disqualified 
to make a valid settlement. (Short v. Bowman, 35 L. D., 70, 74.) 


His application was. therefore. properly rejected. This eeoacon | 
_ of the conflicts between the State-on the one hand, and the railway _ 
company and homestead claimants on the other, isaves for considera- 
tion only the conflicts between the company and the settlers, and ~ 
these conflicts concern lands other than those described in the State’ S . 
. list. No. 2 and the railway company’s list No. 62, viz., Sees. 29 and 3 31, . 
and the W. 4, Sec. 33, T. 44.N., R.-3 E. 
‘The company filed its list. No. 61 ce 91, 1901, and list No: 16 


. October 1, 1901. Both of said lists were held for cancellation by 


your first eee of May 1, 1907, in so far as they were in conflict 
with the homestead pplication of "Arnold Hooper, covering the N.3 - . 
~ NW. + (lots 3 and 4), Sec. 6, T. 43 N., RB. 3 E., included in said list 


— No. 61, and William Perkins, covering ‘the N. 4 NE. 4 (lots 1 and: Dy 
of said Sec. 6, Included in da list No. 76, pacatee of the failure of ~ 


the company te file second lists conforming. the original selections 


made before survey to the lines of approved plat. (Northern Pacific © - 


Ry. Co. v. Pyle, 8f L. D., 396, 398.) It was later discovered, how- — 


ever, that such new lists had Benn seasonably filed, and by a later | 


| decicion of May 24, 1907, you modified your fora action and re- 


% jected the application of Hooper and afforded Perkins opportunity a - 


~ to prove his allegation of settlement on the land in controversy prior 


to the filing of the company’s list No. 76. It is from this action the | 


joint appeal of Hooper and Perkins was taken. It is clear, even 
_ though the settlement of Hooper ‘at the time alleged, viz., July 1, 
1901, be conceded, that his rights are subject to those initiated by the — 
company by the filing af its said list No. 61, June 21,1901. Itis — 


a contended, however, that the company was nal dntitlod to select, —_ 


under the act of March 2, 1899, supra, unsurveyed lands, lands classi- r 


fied as mineral at the: date of eeisction under the act of February 26, 


1895, supra, or lands for the survey of which application was: made. 


_ by the State. | 
The right of the company to select unsurveyed lands is iene tes | 


- by: the language of the fourth section of the act defining the manner | 


in which such lands are:to be described and’ providing for the filing —_ 


of a new list after survey. .The acts of June 6, 1900 (31 Stat., 614), 

= and March 3, 1901 (31 Stat., 1037), relate. a to the act of J une 4, 
tz * 1897. (30 Stat:, 36), and in 6 manner repeal or modity the provisions 

of this act of March 9, 1899, supra, permitting selection by the com- 


; ‘pany of eda ere aaa! v. Northern Pacific. Ry. Co., 
| 34 L. D., 88.) . 


7 _ These tracts being parts of an even- numbered. section were not sub- - : ; 
ject to classification under the act of February 28, 1895, Supra 
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( Norther Pacific Ry. for y. Mann, 33 L. D., 621; 622), and as they 
were returned as non-mineral at the time a survey, they are prop- 
erly subject to selection under the act of March 2, 1899, supra. = 

The objection that the lands were not subject to isclestion. by the 

' - company because embraced in the State’s application for survey, 
even if well taken, could not be interposed as to the tracts applied 

for by Hooper, as the company ’s-gelection was made June 21, 1901, 


i and the State’s application was not: presented until July 8, following a 
As to Perkins, the objection, if valid, would. only be risterial in so. | 


| far as it relieved him from the necessity of proving his prior settle- 
ment, The application. ‘of the State for survey did not, however, — 


‘operate as an absolute withdrawal of the land described therein, but. 


only subjected such lands to the preferred right of the State to select: — 
them. within. sixty days from: the time OF the filing of the beauties —— 
plats of survey. | 

The objection made by olin in argument cia the 1 non- Sone , 

affidavit filed with the company’s lists is insufficient, appears to be 

based upon the requirements contained in departmental circular of 
July 7, 1902 (31 L..D., 372, 875). This circular defines the pro- 
cedure which must be followed in. making lieu selections under the 
acts of June 4, 1897 (30 Stat:, 36), and June 6, 1900. (81 Stat., 614), 
and has no application to the act of March 2, 1899 (80 Stat., 993). 
The surveyor’s return of the selected tracts as non-mineral is prima 
facié evidence of the character thereof, and in the absence of any 
protest against the selection upon the ground that the land is known 
to be mineral at the time of selection, this question is not an. issue. 
(Davenport v. Northern Pacific Ry. Co., 32 L. D., 28.) 

- The proposition advanced by coun that she settlement of Per- 
kins as alleged should be accepted as established, is not supported | 
either by law or reason. His right depends upon prior settlement 

-as a fact and not upon the mere allegation thereof, and where there 
is an, adverse claim asserted justice demands that the party claim- 


- ing a right should, if that right is questioned, be required to estab- — | 


lish the things necessary to sustain it. In a letter recently received — 
‘by the Department, the statement is made that the said Perkins has 
died since the present appeal was taken, leaving surviving him his . 


| _ widow,. Henrietta A. Perkins. As the aioe of a deceased home- . . 
— stead claimant succeeds to all his fights, she will, upon proof of the a 


death of her husband, be allowed to proceed to the perfection of such 
rights as he had, to the extent and 1 in the manner herein’ defined and ae 
indicated. | : | , | 


The Feud atisr sora Sen of in record ae con- 7 


” sideration of all the matters set forth in support of the. various con- 
. tentions of the several appellants, is convinced of the correctness of 


the action of your office, and the decision appealed from. is accord- a 


| — ingly hereby affirmed. ; 
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| Swanson v. . NorTHERN Pactrro Ry. ong 


. An application Me a State for the survey of a township, with a view to. the 
selection of lands therein, operates only to secure to the State a-preferred 


right of selection, and-does not reserve the lands from other disposition | | 


‘until the expiration of three months froin. the filing of the approved plat | 
- of survey, or prevent the acceptance of applications therefor Subject to 
- the superior right of the State. tn. 


: First Aasstahe Secretary Pierce to the Commissioner of the General 
(F. W. C.) Land Office, July 24, 1908. : (E. O. P.) 


Oscar J. Swanson has appealed to the Department from that part 
of your office decision. of November 15, 1907, which affirms the action ~~ 
of the local officers i in ‘rejecting his application eae October Doe 


1906, to make homestead entry of the S. 4 + SW. 4, Sec. 2, T. 48 N., 


ea: pas E., Coeur @Alene land ‘district, ‘Tdsho, because 3 in ete ith, so 


. ‘the: selection - of the same tract by the ‘Northern’ Pacific Railway’ cd 
- Company, made October if 1901, while the. land was unsurveyed,-. 


: under the act of March 2, 1399. (80 Stat., 993). Swanson. alleged in Pa 


ee, ‘support of his application that he made settlement on the tract’ im | 


ae ee “range, ‘algo embraced 3 in his hdmattond ake and ane appears Se 2a 


ne to be subject to no superior: outstanding claims, June 7, 1904. art 
7 The. several objections. raised .to the validity of the railway, com- - o 
7. ay S selection. have already been considered by. the Department. and, =. 


Gn its decision this day rendered i in the case of State of Idaho e¢ al. v.. ‘ 


i = ; Northern Pacific Ry. Co., decided adversely to the claim of appellant. |. « 
- Tt is contended farther that the application of the State of Idaho | 


for a. survey of the township of which the tracts applied ‘for area ‘is 


2 part, made- prior to. the selection by” the railway company, operated. | 
to reserve the land from other disposition until after the expiration — 


_ of three. months from the filing of the approved plat of survey, and 
as his settlement was made and his homestead application presented 
prior to the expiration of said period,.his entry should ‘have been 
_ allowed. The effect of the application of the State was not, however, 
~ to place the land in reservation but only to secure to the State a’ 
preferred right to select the lands covered by its application. It 
did not operate to prevent the filing of other applications for the 
land subject to the superior right of the State. In this case the 
State made no attempt to exercise its preferred . right of selection. 


ae and there was, therefore no bar. to the consideration of other claims a 
coo the same ‘as- though such tight had never existed. - Pay bt 
The decision appealed. from is in accord: with recent departmental oe 
oa decisions and i is hereby: affirmed. | omy . ao os 
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| Canwatn V ‘Hatvonsow. 


Aton ee review. ot departmental: pera of Mag 4., 4908, 36. 


de Dy 895, ;-denied sh Fi inst: aces ese Bieros; J ly 2 24, 1908. 


a 
————— 


DESERT ‘LAND ENTRY-ANNUAL “-EXPENDITURE-CULTIY ATION— pra 
| ao & eS ae DISKING. a | bad 


J AMES. Smtson. 


fi An. expenditure for ie “ disking” ” land ‘embraced ' in a. “desert: land ben yee with ay 
view -to. planting - the same to. crop, may be: accepted as: equivalent to first: - 
plowing: of the soil, where the. land is of such character that disking is the. 


/ best practical way of. preparing ‘it for crop and the method: usually em 


| ployed. in. that vicinity, . and. the. entryman. is: entitled to credit. therefor 
toward meeting the ‘requir ements of Jaw. with. respect to annual expenditure. 


‘First Assistant Secretar y Pierce to: a Commissioner of the General 
- . WwW. oF Land Office, July 28, 1908... . -(9- JF, Tt) 


a ames Stizneon has appealed to ‘the Department a. your dacisian:. 


oe of April 9, 1908, rejecting his. third year’s: proof of expenditures — re . 


s upon: his: ‘desert bad entry. number ‘84:74, made November 17, 1904, 


os for the, NE. 4, Sec. 12, T. 27, BR. 9, lena: Montana, land district; 


- and holding is said entry dor cancellation unless further showing 1s. 


_ made within sixty days: from ‘notice. 


The claimant’s statement of expenditures is as ‘follows’ 


poae Balance er. from ist and 2a proof derbings: oa eee $80.00, ae cnet 


In disking 20 acres. 3 times by one man and team for 10 days at- $7.00 | 


(Aeros) 4 75.00 ee 


In enlarging main. ditch, man & team for 4 days and plowing laterals by . _ 


same, for 6. days at. ‘$5. ee Se, eo ae panel ie: 50. 00 ea i - ies - “s 


. Of these items of ‘expenditure you say— ae a 
, The first. and last items are accepted but the. 46 disking three. ‘ines: * is not 


| allowed as the only: eres allowed | in« annual eee ‘is first plowing: or 
re breaking of the ‘soil. : , ate : | 


| Upon this appeal cameat Ane a, ‘corroborated alfidavit. ‘as. to this oe 
| item of expenditures, as follows: | fe oe ae ee 
7 That he is the identical. per son. who made desert land petiee se number 8474, foe: 


“ oe NE.. 4, Sec. 42. Tp. OT N.,. R. 9 W,, Mont. Mer, . (unsurveyed), at. the district. 


land office at. Helena, Montana, on the A7th day of November, 1904. | 7 . : 
That: for the third year’s proof upon the said entry affant reported. the ‘ ex- 


|  penatture of. the sum: of seventy-five dollars (80, 00) as 8. Portion « of the labor 7 ie a ae 


pac oul and . required. for such proof. : he RES 
. That the. said:sum was expended in disking. 20° acres. thees 4 times, with a man - 
| and four-horse team, requiring. 10. days of such labor at an expelse of: $7. 50. ‘per 
‘day and was for. the purpose of ‘preparing the land. for. sowing timothy. Seed, . 
- whieh was. duly. & sown. and is now. coming up, being fixed in the ground. | 
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the: ‘Soil Away and ‘nothing but a rock pile would remain, 

. ‘That this system of seeding and reclaiming such land has been entealiy 
adopted in the vicinity and is found to be the only practical method of obtain-. 
ing any field crop’ and is ote successful when followed with prone irri- . 
- gation. 

‘That such cultivation results in the nernianeit improvement of the ind by 
 eausing a growth of timothy hay to be produced on land otherwise suitable for 
limited grazing. and is an Oe ‘to the entryman equal. to ‘that of a first 


_ plowing. 


It thus appears that. this “ disking 20 acres 5 times i for siian 


2 ‘claimant asks credit as one item of annual expenditure, is the first 7 


os breaking of this twenty-acre tract and is the full equivalent of a first — 


: plowing» of the soil. No reason: appears for a es icuon between 


‘ the two. methods of cultivation. 


The Department is of the opinion that upon . the proof 1 now on file ; - 
this item of expenditure should be allowed. : -_ 
Your decision i is accordingly reversed, 


: : ‘crow CREEK NATIONAL FOREST—LIEU SELECTION S-ACT MARCH x3, 


1908.. 
‘Insinvcrions. 


Department OF THE Inventor, 
| GengraL Lanp Orricn, 
v, 7 Washington, D. C., July 28, 1908. 
_ Reersrers anp Recetvers, | or re 
| United States Land Offices, 
.- State of Wyoming. - a 
Gteaaue The act of Congress approved March 18, 1908 3 (Pub a 
lic—No. 53), entitled “An act authorizing the exchange of lands for 
the enlargement. of maneuvering grounds,” is as follows: -a 


Be it. enacted by. the Senate and House of Representatives of the United States 
_ of Amer ica in Congress assembled, That whenever the Secretary of War shall 


a deem the acquisition of lands in private ownership necessary for the enlargement a 


of the military maneuvering grounds for the United States Army and. National _ 
Guard within the reservation known as the Crow Creek National Forest, he .. 
may certify to the Secretary of the Interior the description of such specific | 
tract or tracts of land as. he may deem necessary for such purpose, and-the 


__ Seeretary of the Interior may thereupon, with the approval of the President, = 


. exchange therefor an equal area of any of the ‘unoccupied, non-mineral, ate 
- bered public land subject ‘to entry within the State of Wyoming. 


. Under the said act whenever the Secretary of War deems it neces- _ 


sary, for military purposes, to acquire title to any. land 3 in. the Crow 
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| Creek Netiokal Forest 3 In. private. ene is which oaeee or ‘its 


equivalent: has issued, he shall certify. such fact to. the Secretary of 


the Interior, giving a description of the land desired and if. possible ee 


the names of the owners thereof. Upon the approval by the. “‘Presi- 


dént. this office will proceed with the exchange. of such lands to’ ‘which ” he, 
the parties claiming same can show a valid title free from all eticum- 4 ate’ 
brances. Upon the receipt of such authority this office will,. “when ee 

7 possible, advise the owners of the lands. that’ upon. compliance “with - = 


the following regulations they will be permitted to exchange the'same _ 
for other vacant, surveyed, unoccupied, non-mineral, non-saline, non-— 


timbered public land subject to entry within the State of Wyoming. — | 
- The owner of the land within the said’ national forest, or his duly 


| authorized agent or. attorney-in-fact, must file in the inad office of the 


| district eehierenn the land desired is situated an application specifically —_ 


| describing the land desired and that offered | as basis of the selection 
_ by section, township. and range. | 


There should also be filed with the application an affidavit executed ae 


7 by the selector or any credible person. having the requisite personal 
knowledge of the facts, showing the land selected to be vacant, sur- 


veyed,’ unoccupied, non- timbered, non-mineral, non-saline public land 


— subject to entry. . — 
Each. application must ae secon ania’ ix a “relinquishment duly : 


executed and acknowledged, and upon ‘notice recorded, in accordance 


with the laws of Wyoming, and an abstract duly authenticated by the — 
| proper officials, showing that at the time the relinquishment was filed © 
in your office the full legal and equitable title was in the party mak- 
Ing the relinguishment and that the land was free from liability for 
taxes, pending suits, judgment hens, or other encumbrances. 
‘Selections should be filed in the proper land office within a reason- 
ile time after the relinquishment or reconveyance has been executed 7 


- in the manner indicated. 


+» In all cases where the newing required: mn these instructions, 
both ds to the title or claim to the land relinquished and as to the 
3 character and condition of the land selected, is not made by the se- - 
| lector at the time of filing the selection, you. will reject the selection _ 
and give due notice thereof to the parties interested, in which notice — 
_the reasons for your action must be stated. Appeal from such action 
may be taken under the rules as in other cases. At the expiration of 
the time allowed for appeal, you will forward the record. with your 
report thereon. 
If protest or sbitens shall be. at any. time filed aa the en 


tion, you will forward the same. to this office for consideration | imo 
~ connection with the selection. » 


_ Upon the receipt by this office of ne papers a erlimanere examina- Ss 
tion will be made and if the showing made 3 is satisfactory the deed. of 
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ao conveyance. with the abstract will be returned for: fie purpose of have. : 
' Ing the deed recorded and the abstract brought down to show such 


ie recording. “The extended ‘abstract: must be. authenticated.in the. games: 
--- manner as: was the original abstract: and new ‘certificate:as to taxes;° 0) 


— judginent, ‘ete:; furnished::: Publication must also’ be made in. -complis 2 


i cance with’ circular of February 21,.1908 (36 L. D., 278). 


_.. This. action.-however. isnot::to be: construed ‘as iting 4 upon. ‘the 
a government: in its future. disposition of the case, but is merely to’ 
. -protect as far as possible the selector from clouding his title to the _ 


- land offered as basis, by PeCOrane: his deed; until he has at Teast made os 


- ‘a prima facie. case. , 
- Upon the return of the deed ast abstract to this offs the sesh a 


| will be considered and if regular and correct in- all ‘respedts will be - 


ee Maas to patent. 


~ Mery a eee | tS. v. Provprtr, : 7 
| oe . Acting Commissioner. 
Approved: a ee ee 
Frank Pierce, - 
First Assistant Secretary. ° 


. RIGHT OF WAX—ACT OF MARCH 8, 1891, AND SEC. 2, ACT OF MAY 1 fe 
Dds st ee 1898. i ae 


Invo ConsoLipaTED Warr Co. 


Applications for rights of way under the provisions of the act of March 3; 1891, 


and section 2 of the act of May 11, 1898, will not be allowed except upon a | 
satisfactory showing that the right of way is a for the primary oe as 


pose of irrigation. 


The land department ean not undertake to set forth in agence specifically the - . 


: nature. of the proof. necessary to establish the right to” any particular right 
of way applied for. wae | 


- First Assistant. Secretary Pierce to the ne of the Lee | 


(GW. W) ee Office, July 30,1908. (EL O.P.) 


The Inyo Consolidated Water Company has ippcaled to the De- | 
| partment from your office decision of August 28, 1907, rejecting its 
application for right of way for a flume and pipe line and sites for | 
'. power stations, made under ‘the provisions of the act of. March 3, — 
1891 (26 Stat., 1095), and section two of the act. of May 11, 1898 (30 
Stat., 404), over lands in. the Sierra National. Forest. 

4 “The decision of your office is based upon the failure of the wnt 
to show that the principal use of the right of way was for the pur. 


pose of irrigation, and that the only privilege to which the company — | 


—s might be entitled 1 is. that gee by the act of blacciatd 15, 1901 :, : 
| oe Stat., 720). | . | | 
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Filed with ane ea heres is.a ‘supplemental showing eae ce ee 


. of the statements of the engineer who surveyed the right of way, 0... 

1 2 concerning ‘the conditions existing in the immediate vicinity thereof . ~ ig 
-  - in-so far as they relate to the character of the soil and the need for © 0" 

Ye irrigation. It may be conceded-that the land i is arid and unsuitable tn. A 


for cultivation: without irrigation and that. the only way in which 


a water can be obtained for such use is as set forth in the supplemental a 


am showing, yet this falls far short of establishing that the Primary pur- a 

pose of this company is to supply this particular need. It does 

Ps afford some support for the allegation that the “ main and ultimate: ~ 
use of said water will be the irrigation of ” the land referred to, but’ 


when consideration is given to-the other facts disclosed by the record 


the force of the showing thus made } 1s materially weakened if not a - 


practically destroyed, _ | 
‘The notices posted at the time of deptepriatas the one tai 
to be used, which under the law of the State must disclose the purpose | 


| for which it is claimed, each’set forth that it is. to be used “in genes 
: rating ee for heat, light and povet) and tor * any and all other ke 


- userul. purposes.’ 


The map filed ak the. ere for rene of way plainly Foe 3." 


as that. the company. contemplates at all events to carry out the specific - — 


purpose thus disclosed. The map complies with the requirements Obs 2 ee 
paragraph 50 of the regulations approved September 28, 1905 (34 oe 
iL. D., 212, 230), which paragraph has reference only: to the aghof >: | ls>- 
, F ebruary 15, 1901 (81 Stat., 790), in that it contains an. additional oe 

~ drawing: showing the buildings and other structures to: be erected. on. oe 


_ the power sites. - - 
— It is not.the purpose of ection 2 of the act of May rail 1998, supra, ‘ 


oe to" enlarge the. act of March oO 1891, SUPTH,,. by extending as provi- 3 


~~ sions to other beneficiaries than: iHose originally specified: — of - Et 
Delta, 32 L. D,, 461; Opinion, 28 L: D., 474, 476.) — on 
In the case under ‘consideration the =“ of the right oe way in: oan a Se 


| nection. with: the generation of electricity “for heat, light and power,” 


does. not appear to be “subsidiary ” to the dominant purpose of pro- 
moting irrigation. The ultimate end attained may be the irrigation = 


of arid land, as set forth in the supplemental showing, but the show- 


ing made. fails. to convince the Department that the right ot way : 


! _ applied for can properly be ones under the law a virtue of which — : - 


the right is claimed. 


Counsel ask that in: the event the seplicutions can : not i accepted eee: 


: as presented, it be returned with direction ‘that action. thereon be sus- ~~ 


— pended and. opportunity. afforded. applicant to make ‘a further show- a at 
_ ing along lines indicated by the Department. If this is intended as Bo 
request that opportunity be afforded applicant to amend his-applica- 

oo SO. that it pane, be considered under “the act of & Rebruary 1, 1901 ag? 
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- 482. Stat., 7 90), the Department. sees no objection to , granting a ‘sus- 
. pension oe a reasonable time. If, however, suspension 1s desired in 

— order that a further showing may be made in support of the applica- _ 
tion as presented, the nature of which showing is to be indicated by 
the Department, the request must be denied. The Department can 


_ not assume the burden of pointing out to applicants for right of way. 


the particular facts necessary to establish the right asserted in each 


_. particular case. ‘It can and must pass upon the sufficiency of the st 


- proof offered, but it can not in. advance: 8 set forth ‘ aca] sa the 


aa nature of sich proof. | 


The decision appealed. from. 3 1s > hereby fined: 


—— 


* RIGHT or WAY—PURPOSE FOR WHICH DESIRED—ACT OF YEBRUARY 1, 


- 1906. 
-- Nowra Cantona Powsr Co. : 


The rights of way granted by the act of nebruary: 1, 1905,. are limited to 4 munic- 
ipal and mining purposes, including the. milling and reduction of ores, and 
an application under that act should not be allowed. where it appears that 
the chief purpose. for which the right is desired is the generation of power 2 

, for commer cial use and that. its utilization for molning Senos is merely - 


incidental to stich purpose. 


First Assistant eat’ Pieroe to the. onmisionee of thie General 
Land Office, July 31, 1908. eS an W.C.) 


| + Boptariber or, 1908, you referred to the eosectee the map of loca- 
ne and other papers constituting the. application by the Northern . 
California Power Company for right of way under the act of Febru- 


= ary 1, 1905. (33 Stat., 628), on account of the location of-its proposed - 


reservoir and pipe line 3 in the Shasta National Forest, in the State of 
| California. | : 


Reporting thereon ile duke of ore 28, te the: Soncary - 


7 of. Agriculture suggests that the application should not be approved 
as filed but that the applicant should be required to amend his appli- - 

cation by applying under the provisions of the act of February, 15, 
1901 (81 Stat., 790), for the reason that. the applicant is a peneenl 
commercial power company. . Statements made by the officers of the 


company to the Forest Supervisor are to the effect that this is a ten- | - 


million-dollar project, and that the privilege sought is desired for 


s commercial purposes. It is also represented. that the approval of the ma 


application as filed would be detrimental to. forést reserve interests — 
and would be unfair to other similar projects ‘constructed and-in 
course of construction by reason of permission ee under the. act of. 


 *F opruany 15, 1901, Mie 
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The act of Heuruaey 15, 1901, ‘provides. for the. Gantan: of ss ne z 


mission for the use of the right of way over the public lands, forest — 


and other reservations of the United. States to commercial power com-. - 
panies: and others desiring to generate, use and distribute ‘power, and 
in the administration of this act within forest. reserves it is reported. 
that the granting of the privilege i is conditioned ‘upon the payment ee ES 
oe, of certain charges which can not be exacted if the application be foe _ 
7. proved under the act of 1905, as filed. _ | 


Section 4 of the act of February 1, 1905, as as follows? 


* That rights of. way for the construction. and maintenance ‘of. dams, reservoirs, ‘s 
_ water plants, . ditches, flumes, ‘pipes, tunnels: and canals, within and across. the a = 
' forest reserves of the United States,. are hereby granted. to citizens and corpora-. 
tions of the United: States for municipal or: mining purposes, and. for the pur- 
ze 7 poses of the milling and: reduction. of ores, during the period of their beneficial. . 
use, under such rules and regulations as may be prescribed by the Secretary of — 
the Interior, and: subject to the laws of the state or ver ae in which said re- . 


serves are. respectively situated. - 


It is unnecessary to determine at this time the exact. nature of the 


erant: herein made, but it is clear that the uses to which the right of _ 
way granted may be applied are limited to municipal and mining | 
purposes. including the milling and reduction of ores and that ne a 


rights can be enjoyed only “ during the period of their beneficial use.’ 
This act was. evidently drawn in the sole interests’of municipalities 


and miners, and the limitations upon the-use of the privilege granted . 


are such as to authorize, if not demand, especial scrutiny of.the pur- 


poses of the projectors of the enterprise before giving Approval to an . 


application filed under said act. - 


7 Even’ if the privileges sought might be used in the operation. of 
mining property, owned or controlled by the applicant, where it ap- 


pears that this use would be but incidental to the real purpose of the 
projectors, which is to generate power for commercial purposes, the 


application should be rejected unless, after due opportunity, the 


application is amended and the right sought under the act of 1901, 


_58566—voL 37—08-—6 : 4g 


-. for 1t was. clearly never intended by the act of 1905 to confer ‘upon — ae? 
: commercial power companies greater privileges within forest reserves . gs 
than. might be. enjoyed. elsewhere upon the. public. domain, nee a 
: would seem to be the effect of the approval if given under that act.’ GHEE a P 
Resident. counsel for,the Northern California Power Company has: ete. ae 
been fully advised of the adverse report.of the Secretary. of Agricul- ea 
ture upon his application and has been fully heard, both orally and 
Sota. by brief. While he contends. that all existing: regulations have been Sk 
J complied with. and that the Department i 1s without authority to im- - oan a 
quire into the ‘purposes of the projectors, where the application fol- ey 
lows the language of the statute, he takes no specific exception to that. ee aes 
portion of the adverse report of the Secretary, vs Agentur ytionsin A 
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| - it is represented that the applicant company is a comieicel power 
company and that the privilege? in "question 1s. sought for commercial 2 


Pup ee 
Upon the record as made, fieretors. it is the opinion: of éhig: De- | 


. _ ‘partment that the application can not be approved, as filed, under the 
~ -act.of February 1, 1905, and the papers are herewith returied. with . 


- direction ‘that-the company be advised of this holding and afforded - 


a reasonable time within which to amend its application so that the 


7 privileges: desired rhay be sought under the act of February 15, 1901, 7 
and its priority thus inaintained: in which event, however, the ap- . 


- plication will be forwarded to the Department of Agriculture for 


\ consideration and. final disposition ; otherwise. its mpplication. will no 
_ stand rejected, | | | 


YY MILITARY BOUNTY LAND WARRANT—LOCATION BY ASSIGNEE—PROOF - 
OF OWNERSHIP. a eee 


 Horxrys v. Byrn. 


Se Au a. ‘getieral rule a ‘Aetes of. a court adjudicating: the Saneeanin of : a millers 

_ bounty land warrant will be accepted as sufficient evidence of ownership - 

_ where it appears that the court had jurisdiction of the parties.and the sub- ~ 
ject-matter; but the mere fact that the court assumed to decree as to stich. 


ownership will not prevent the land department from, inquiring into the. : . 


“jurisdictional facts upon which the court acted. 


1c The land department. having passed upon the validity of an padiaiment: of a 4 2 


warrant, and recognized. the’ right of the assignee to locate or assign ‘the 


‘same, the question as tothe regularity of the assignment should. not be Te- - 


2 opened. after the warrant has been Jocated by a subsequent assignee “who - 
7 purchased upon the faith of that action, where no adverse claim is. asserted : 
+ or interest of the government involved. ae 
: Where however the decree of the court was accepted and the validity i the ee 
signment recognized in the face of a caveat eharging facts showing prima 


7 facie that the alleged assignment was invalid and that the caveator. was 
‘the trie and Jawful owner , of the warrant, and without. notice to him, ‘the aoe 


. ; Department may’ require the locator of the warrant, evel though he may. : 
— have purchased upon the faith of the action of the land. department recog-~ 


. nizing the validity of the assignment, to show that title tothe warrant te - 


SS out of the warrantee by lawful conveyance to those under whom oe | 
: a claims. ee j | 


: Hist Aantal Seorétary Pierce to the Cue of the aed tae : 


(a W. W.) ee. Land Office, uy ads 41908. a (E. F. B.) ‘i 


Z a 8. Byrd has appealed from the decision of your fics of eee Bak 
_ 1908, holding for cancellation: his location of the SW. + NE. 4 and 
NW. SE. 4, See. 1, T. 3-N., R. 17 W., Jackson, Mississippi, with . 

"tie. military Houney land warrant No. 24.991 issued under the act of 1855, 

ne for 80 — to Elizabeth OR widow of Benjamin Cooper, private al 
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: in Captain Bullard’s Company, Kentucky Militia, War of 1819, mak 
requiring appellant to show cause why the warrant should not. be de- . 
_livered to John T. Hopkins, who filed a caveat against the location 


—-7 claiming to be the owner of the warrant as heir and assignee of Mary oe pe 

oF dee Ann. Hopkins. . , | ee 

«...: The locator: claims title: to the aint through mesme ioioamede = 

oe ander a decree-i issuing out of the. district court. of the city and county © |. 

of Denver, Colorado, 3 in the:suit of. William E. Moses against: Eliza 

au geod beth Cooper, the‘unknown heirs of. Elizabeth Cooper, Mary A: Hop- te fuk fk 
— kins, and others, adjudging the said William E. Moses: to be the. sole a oe : % ie 

and absolute owner of said warrant. Soe ee 


It does not appear either by. endorsement upon the warrant 


| 2 from any other paper in the record that Elizabeth. Cooper, the war- _ | 


rantee, executed an assignment, of. the warrant or oka with. her 2 ee : s 


- interest in it while i in life. 


‘It does’ appear, . however, from the poconds of your. fine that. by Ree ot 


~ letter dated J anuary 24, 1887, Little. and Simpson of Emporia, Kan- 


-° sas, enclosed. and-sent to your office said warrant No. 24921, stating ae i: ee - : 
that it belonged to John T. Hopkins of that. places who wanted to. 


have it assigned so he could use it, and added: “ The facts as we un- - sa 
ae derstand them are these: Elizabeth Cooper died leaving Mary Ann ; 
_ Hopkins as. her only heir by Benjamin Cooper but had sther children - 


es by second marriage. . Mrs. Hopkins.is still alive and desires to fix the a : 


- warrant so.as to be available. to her:son.”. They asked for instruc- — < 


oe. tions. - The endorsement on the jacket containing this letter 1 ist ca _ 


aes _ swered. and warrant. returned J anuary 31,.1887.”. 


There is endorsed upon: the: warrant: an assignment by" Mary A. - 


_. Hopkins, evidently. executed in blank and ‘acknowledged. August. 11, oe 


oes ~The name of M. L..G. Wheeler, in a different handwriting, a eae 
- was: apparently inserted: afterwards as assignee. Below this assign- 


> - ; ment is the endorsément: “ This May 27, 1892, John T. Hopkins.” 2 - ne he 
‘Tt also appears from your records that in 1902 John Hopkins wrote 


- _- to-your office relative to said warrant No. 94991, stating that it had. -- 

- been transferred to him and had been lost. He was advised by your’ 
-. office that its records do not show a location of said warrant, and 

the writer was instructed to file affidavit as to his ownership of theo 
-warrant-and loss of the same; that if his‘ efforts to find the warrant ee 


ce failed he should apply to. the Commissioner of Pensions : for he. es : 
— Ss issuance | cof a duplicate. » = 
| ‘Pursuant to such ‘advice he seria an - “affidavit tne that ve is) 


“the legal owner of said warrant, and that his mother, the said Mary. | 


_ A. Hopkins, was the. daughter and only living heir of Elizabeth — — e 


- Cooper, deceased ; that said warrant was legally transferred to him. a i 
and while in his. possession in the: City of Everett, ‘State of Washing-. a. 


. ton, 1 was Jost. or. accidentally destroyed. ane fecaccaiie “was: trans 7 - : 
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| mitted to your office. where it was received and made of record J une _ 


. 8, 1904: 


May 31, 1904, the Coin one of ‘Pansons requested ne your | 


me: office information as to. whether a caveat. had been filed against the - 
issuance of a patent on said warrant. June 6, 1904, he was advised - | 


‘-that the warrant had never been. located, and that’ a caveat against - 


its location had been filed September 4, 1908, by John Hopkins, claim- > 
_ ing that the warrantee died leaving Mary ree Hopkins (daughter) — 

as her.sole heir and that the caveator was a son of said ears “A. paws _{ 

kins and: owner of the warrant as assignee. | —_ 


‘Such were the: facts disclosed by the fecords of your nies as sto me 


claim to ownership of this warrant when William E. Moses, Septem- a 


hep 19; 1904, submitted it for approval as to his assignment of the 


“te warrant, to the W. E.. Moses Land Scrip & Realty Company, made 


September 14, 1904. He submitted at the same time a transcript of 


a decree from. the district. court in and for the city and. county of — 
ne Denver, State of. Colorado, adjudging William K.. -Moses‘to. be the > 
sole and absolute owner of said warrant. Moses was notified by letter ce 
2 of September. 92, 1904, that the right: of the W.E. Moses Land. Scrip = 


a es & Realty Company “to use or assign said ‘warrant, herewith returned we: 


ae will be respected by. this [your] office.” 


On the same day (September 22, 1904) the W. E- Moe and - ; 
: Sap & Realty Company, -at.. Denver, Colorado, assigned the war- | 


“Fant, to James Sidney- Byrd: who located. ait September 29. thereafter. . : 
The title of Byrd rests solely ‘upon, the decree issuing out of. the — - 
shea oe district court in Colorado, in-the suit. brought by William E.. ‘Moses ay 


soe f against Elizabeth: Cooper, the. unknown, heirs of. Elizabeth Cooper, 7 5 ; 
a 3 Mary AL Hopkins, M. L. G. Wheeler and Ardilla G. Robinson; ally 2: 
of whom were served by publication and made default except. Ardilla 


era Robinson who was personally served. and who answered admitting 2 ; 


. all the allegations i in the bill. Ao © 
“This: has all the. appearance of a friendly cuit” in “which: the com- | 


7 plainant’s immediate assignor sought to make good her title by ad- 
| mitting the allegations 3 in the bill, whatever they: may: ‘have been. i ieee : 


: ; _ does not appear from: the. transcript what the bill alleged: or what a od 
was admitted by the answer, nor does it appear: how. i defendant. aa 
a Robinson: acquired her title, nor the source of title of the intermediate: te 
ae. ansferees | from ‘Mary A. Hopkins, who ‘it is admitted came law-  ~ 
fully: into. possession of the. warrant as the immediate. successor palates: = 


title from the warrantee. J ohn F. Hopkins t the caveator claims under ¥ id < 
aa assignment ditect. from her. ee aa iw <3 
Jt is unnecessary to discuss the question. as an. eke the aecres a fe 
ee ‘of the Colorado court ina proceeding wherein the warrantee or those _ 


: entitled by law. to her succession were not personally. served will ‘pre- | | 
: clude the land department f from Tequiring oan proof of own- ee 
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| ership i in. every one sie seeks Ree aceke wacconk That eu 


Was. fully discussed in the case of Homer Guerry: (35. L. D., 3810), as! 
| wherein it was directly determined as to a decree in a- similar procéed: oe 
ing that the court had no jurisdiction by decree in equity to quiet: 


“title; or to adjudicate title to chattel property. in possession of the 


complainant, or to acquire jurisdiction in such proceeding Without. oe 


. personal service upon those whose rights would be-affected thereby. 
That decision was adhered to upon motion for review (J anuary 81,5 


1907). and. upon motion for re-review (February 21, 1907). In thes 7 


_ decision: upon review it was: clearly stated that if the record in any — | 


- particular. case shows. proper parties and jurisdiction: of the court — 
over the subject-matter and the parties, the decree should be recog- 


: nized, but that it would be “ contrary to well-settled legal principles 


to give any: credit or effect whatever to the pronouncement of a court 


- in a matter where the real adverse party. was not, before it and. there oo 
Was no jurisdiction. of either the. a in interest or the subject- 
_ matter involved.”. — , 


The principles announced in Abatl case. apply he ate eee in 


os : this because: at. the time said decree was: obtained the caveat filed by 


‘John T. Hopkins against the. location of said warrant and the pro-— 


2 et ceedings instituted by him to obtain a eee were Leora betore _ 
_ ver office, 


It is contended, however, that the aar of your’ r office as to the | 


= validity of said decree was obtained prior to the assignment of the 7 
warrant to appellant. and that having bought upon the faith of that Si 


decision he should be protected as an innocent purchaser. 


As a. general rule such decrees will be accepted as aa a a 


dence: of ownership and in’ many instances a decree of court will be 


required, but it must appear that. the court had jurisdiction of the — 
parties and the subject-matter. | The mere fact that the court assumed _ 
- to decree as to the ownership of a warrant. will: not prevent the 


Department from i inquiring into. the jurisdictional facts upon which. 
the court acted, because it is the province of the land department:to 
“determine whether assignments are ' ‘Sufficient independently of the 
adjudication of the courts. : 7 
The principle. is equally well fonaded that share: your ‘office in - 


- the exercise of duties devolving upon it by. law has. determined as to a 


the validity of an assignment of a warrant the question as to the reg- 


-ularity of such assignment should not be reopened after the land thas | 


been located by a subsequent assignee who purchased upon the faith 
of that decision where no adverse claim i is made and the interest of the 


oe, Government 1 is not involved. ‘That. was the rule announced in the Uns; er 


: reported. case of Herbert D. Stitt, decided ia 30, 1907. See also: : a fs 


“Instructions 2 a ‘L.. D., us 
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But i it ae no , application i in this ¢ case. The oe of your cannes of 
- 1. 22, 1904, giving approval to the assignment by Moses and 


recognizing title in him under the decree af the Colorado court .. ie 


~. - was not only taken, without. notice: to Hopkins. but. inthe face of.his) a 


caveat, and his. application for. the. issuance ‘of a: ‘duplicate; alleging . we 
facts which show prima facie that he is the true and lawful owner. = 


* 5 of the. warrant and-that it pee out of his See either’ by: loss = a 


or theft. fs 
The locator enone thorefore be required ¢ to naw by siustactors st 


proof that title to the warrant passed out of. the warrantee by lawful 
conveyance to. those under whom. he claims, and if he. fails to submit —. 
such proof the warrant should be delivered to John T. Hopkins who,. 
however, should be required to show his right to the same, by proper . 
transfers or acknowledgments from all the heirs of Elizabeth Cooper, | 
_as the warrant after her death was a part of the assets of her estate 
and not of the estate of her: husband, the soldier. | | 
In the event that the locator fails to show title to this warrant he 
may be allowed to make substitutiom of a warrant of which he is 
shown to-be rightly possessed if it be shown by satisfactory proof that 
he made a bona fide purchase of the warrant here in question and 
- made his location thereof upon the faith of the decision of your office 
as to its validity and of the title of Moses within such. reasonable 
time as may be fixed: by your office. | 
Your decision as thus modified is affirmed. 


HOMESTEAD ENTRY—QUALIFICATION—NATURALIZATION—FILIPINO. 


OPINION. 


. Section 30 of the aet of J une 29, 1906, provides. for the naturalization of native ; a 


Filipinos, ° owing permanent allegiance to the United States, who are resi- 
- dents of one of the States or Ter ritories of the United States. oo 
a Such persons must make or must have made since the passage of the. fet of 


- June 29, 1906, the declaration, ‘required by section 30 of that act, of his — 


a intention to become a citizen, at least two years. before his application for o 
: naturalization, and_ must have resided five years within one of a es 7 
possessions of the United. States, . * 


oe 7 A Htorney-Genera Bonaparte t to vale a oft the I ae 7 uly 1 9, 


7 - 1908. | 
The questions pt in 1 your note of June , 30, 1908, to hich LL 


have the honor to respond, are, mn substance, sheiiee under the-act of e 


_. June. 29, 1906 (34 Stat., 596, 606), a native Filipino owing permanent 


| allegiance to the United States, who j is a resident of one ‘of the States, i 


7 can become, by naturals HOR, a citizen of the United States, SO as” 
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- to etititle fie to the benefits aor terres upon citizens. of dis United 

7 States and those who have declared their intention to become such, 

_- by the acts providing for preemption and homestead entries of. the 2 
public lands, and, if so, what steps are necessary thereto. 7 

- The naturalization: law, as it stood at the passage of the above act 

a of 1906, provided (section 2169, Revised Statutes) that— 


| ~The: provisions of this Title shall apply to aliens. [being free white persons, Pe. 
7 and to aliens]. of African nativity and to per sons of African descent. | 


| This is the present - law, except as modified by. section 30 of that ao | 
act. This section seems to have been framed expressly for. the people | 


of our insular possessions, who are there accurately deseribed and to 


: _ whom alone the section can refer. “It is as follows:. 


“That all the applicable provisions of the naturalization laws: of ihe United . 
States. shall apply to and be held to authorize the admission to citizenship of all 


- persons not. citizens who owe. permanent allegiance to the United States and. _ pe 
_. -who may. become. residents of any State or organized Territory of the United. - 
. States, . with the following modifications: The applicant shall ‘not be required to 7 


renounce: allegiance to: any foreign sovereignty; he shall make his: declaration | 
of intention to ‘become.a citizen of the United States at least two. years. pr ior: to 


ae his admission ; and residence within the jurisdiction of the United States, owing | oa 
such permanent. allegiance, shall be regarded as residence within the . United & on 
eeates within the meaning of the five years’ residence clause of the existing law. a? 


This describes exactly the status of inhabitants of the Philippine 7 


a Islarids. They are not aliens, for they are not subjects of, and do not | . 
_owe allegiance to, any foreign sovereignty. They are not citizens, yet. sg 


_ they “ owe permanent allegiance to the United States,” since they owe 


and can owe it to no other sovereignty: The applicant is not to be 


required to renounce allegiance to any. foreign sovereignty, because = 


eae. owes. none. 


It is my opinion ‘that this seetion malhiorize the catiealieation. al a 


; the persons to whom you refer, they being residents of one of the 7 - 


Pid States or Territories of the United States. 


(Your further ‘question is as to the steps to be taken. by a: Filipino see 
oe thus resident in order to secure such naturalization. ren. 
. - The law, before the act of 1906, excluded Filipinos from. ae right | tee 
| os naturalization; and therefore. all proceedings: to that end must _ 
have been taken after the passage of that act and according to its 
| provisions; and a declaration previously made of intention to. ‘become _ ge 
a citizen, being unauthorized by any law when’ made, was and is of 
“no force or efficacy and will not. sérve as the Pe declaration _ 
| required by the present statute. 7 


All persons intending to become sear ander sehen 30 of fie - 


act of June 29, 1906 (84 Stat., 606), must make, or must. have made, ss 
“since its passage, the declmten there required of intention to become 
' a citizen at least two years before their application for naturalization. — 
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. ‘Then five years’ ietaeic | in any aha our. neal possessions will be, a 
under that section, a compliance with the clause eS, five vas : 
3 residence i in a the United Sates "'s 3 “ © 


‘STATE SELECTION—UNIVERSITY GRANT UNSURVEYED LANDS. 
_ Terrrrory OF ARIZONA. 


% The right of fie State of ‘Arizona to make selection in ‘selistaction of the grant 

for university. purposes made by the aet of February 18, 1881,. is limited to | 
.lands which have been identified by survey, and the State acquired no. such 

: right by an attempted selection of lands prior to panes as would “prevent 

fs the Subeoduent, reservation thereot by the governmenit. | a 


~ First Assistant t Seoretary Pierce to the Commissioner of i Polat 
ps (G. W. WJ Land Office, August. 3, 1908. | (E. O. P.) 


The ‘Territory of. Mons has appealed to’ the Oeeee ene from = 


a your office decision of January. 28, 1908, holding for cancellation the on 


- undisposed of selections covered by list No. 1. (Prescott series), filed 


December 27, 1882; on account of the grant made by the act. of Feb- 


~~ ruary 18, 1881. (21 Stat., 3826), in aid. of a university. - The tracts eu 
- involved are the S. 4, ” Bee. 30, W. 4, Sec: 82, T. 20 N., R. 5 E., E. 45.0 
Sec. 34, T..20 N., R. 6 E., ‘SW. oo a4, T. 21 N,, R. 5 E. b Phe, 


land district, ferent ae 
At the date said selection. was. filed all of thas es were unsur- 

veyed and it was not until Fune 22, 1904, and July 1, _ that the 

plats of survey of the SW. 4 of aa Sec, 32, and the E. 4, Sec. 34, 


i.e 20 N., R. 6 E., were filed, the remaining tracts being still unsur-. & : 


veyed. “April 12, 1902, all the land deseribed was reserved on ac- | 
count of the San Francisco Mountains Forest Reserve, since which — 
time it has not been subj ect to selection by the Territory. a ae 


Your office held the’ selection bad because made of. unsurveyed 2 


os cae The Territory contends that by the act of February 18; 188th | 


es supra, it was authorized to make selection prior to survey, and inas- — | 
os ich as its right was initiated long prior to withdrawal of a part 


of the land selected for a: pupae: its selection should’ be 


eg 2 approved.” 


“While the ‘decision cl ited’ by your ce as s authority for the action | 


taken (Benson. v. State .of Idaho, 04 L. D., 272) is not necessarily _ 


| controlling here, inasmuch as the’ act: ‘there under consideration is — 


different from the one under which this selection was made, he the ba 


i Department i is of opinion the action: taken is: correct. 


While the act making the grant of land for university ais “Ss 


= re that-it.be immediately selected and. withdrawn from sale or 


| et other. oe a the: Ge ae, of sdenee the Jand manera 
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< prior to. survey, of necessity fe eerittn cs with: ch director. 


to the selection and withdrawal of lands. of that character. Had 2 ea 


no adverse claim intervened between selection and the survey of the 
Ph land the selection might. have been allowed to stand, but .as. all. the | 


land was included in a forest reserve prior to survey. this can not now 


be done, and the action of oe office 3 1s ae the reasons herein ewer , gies 


; affirmed. 
‘DESERT LAND ENTRY—CHARACTER OF LAND. 


-Cmavery. v. Swirr. 


he ‘The character of land at the’ date of: desert Jand entry ther aot controls in ‘deter- | 
. ‘mining whether the land is: subject to such entry; and the fact that the en- — 


. tryman. purchased the improvements | of a- ‘prior. desert entryman for the - 


- Same land does not entitle him to have the character of the land deter mined ati gt 


as of the date of the prior entry. - 


First Assistant Reng Pierce to the Coin enee of the Concril <2 


(G.W.W.) Land Office, August 3, 1908. = io O. P.) 


John Chaffin has appealed to the Department from your aifice: dew: 
cision of May 5, 1908, rejecting his application to contest the. desert 
_jand entry. of Hannah A. Swift, made January 13, he covering, as 
amended December 30,1906, the SW. 4, SW. 4 NW. 4 , W. 4 SE. 4, 
SE. 4 SE. 4, Sec. 31, T. 21 N., R..24 E., Hailey innd district: Idaho. | 

The entry in age on ae made prior to survey and presumably 
from the statements made in your decision that the final proof offered 


by Swift was “approved oe 3, 190%, *- the ono survey has not 


-yet been completed. 

The charges made the basis of. contest are that the land is not desert 
in character, and: that no ditches -have been constructéd or: water 
conducted upon the SW. 4 NW. 4, NW. 4 SW. 4, NW. 4SE.4,SE.4 — 
~ SE. 4 of said section 31. "he to the remaining tracts, 1t is not alleged 
that a have not been. reclaimed, but it is contended that reclama= at 


tion was effected prior to entry by. Swift through the efforts of one pp Bee | 


Wilson, whose improvements were. purchased by her. 


any Office held that inasmuch as Swift had purchased. ie ee fi 
co provements of Wilson, she was entitled to credit on atcount thereof, - 
-- and, as it was not alleged that the land had not been reclaimed and ; 


~ one- eighth thereof cultivated, it’ was immaterial that reclamation may 


have been accomplished - prior to the entry of Swift. Conceding, oo Bee 
for the moment, the correctness of this. conclusion, it. can have no. a wot ge 
application to. hae: part. of the charge ae the eo failure Pane 


of Swift to conduct water upon the SW. 4 NW. 4, NW. 1 SW. 3 1, eae 


: Weg ee a SE. 4 ‘SE. a t of sald section BL and if the truth of this - 
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idaticoaen were ese it would. certainly call. for the eancella, 7 * 


7 tion of Swift's entry as to. these tracts. : 
: The finding of your office. that the. charge made against ‘the. re-. 
- mainder of Swift's entry is insufficient, is based upon the holding | 


‘that because she was entitled to credit. for Wilson’s expenditures — 
and improvements she was also entitled to rest. upon the character _ 


' of the land prior to the time he made. them. ~The rule oo 
by the Department: is opposed to this view | ‘(Rivers v. Burbank, 
6 C. LL. O., 288; Taylor. v. Rogers, | 14 L. D., 194; Campbell Ve. mie 
-16 L. D. , 40). Under these decisions, it is idler the character of 
the land at the date desert- land entry thereof 1s made must control, 
and measured’ by this standard, the allegations contained 3 in Chany s 
affidavit of contest. is sufficient. : | 
_ The other matters set up by Chaffin teaching the qtialifications of - 


-. Wilson-to make entry are, as held by your office, wholly immaterial. ar . 


For the reasons herein given, your decision is reversed in so far 


- as it denies a hearing .on the allegations touching the character of 


the land at-the date of Swift’s. entry and attacking the final proof 
offered by her to establish reclamation of the SW. 4 : NW 4 4, NW. 3 
SW. 3, NW. 4 SE. 4, SE. 4 SE.4 of said section 31. ; 


ee 


CONFIRMATION—GENERAL ORDER. OF SUSPENSION—DIRECT. cHARGE— | 
, . . SENG FOR INVESTIGATION. oes : 


= Morean: v, ene 


A penetal order Saad: all entries of a specified dinee: ‘within a given terri- ; 


' tory will not bar confirmation under the’ proviso to section 7, act of March 3 Be. ae 
1891, but there must be a direct charge against each particular entry, or 


_ they-must be specifically. listed for investigation within the two- “year aes 
tee - LM order to stop the running of re SELLER, | 


First Asststans Secretary Pies to the Gane of the General 
(G. W. Woes 2 Land Offee, August 3,1908- (A. W. P.) 


An appeal ie ek filed. on behalf of George R. Rowland from 
your office. decision of February 27, 1908, wherein you affirm the 
‘action of: the local. officers and hold for cancellation his homestead 3 
— entry No. 13040, embracing the SW. 4 1, Sec. 2, T. 9S., R. 10 W., Lome i 
- land, Oregon, land district. © > a 
It appears from an acninaatiin: of the record in dite case a 


~ Rowland made entry of said tract on September 11, 1900, and that ” 


7 on May 6, 1902). the same was commuted to cash entry No. 7397, : 


— Oregon City (now Portland) series, It further appears that. the land ven 
embraced therein was a part of the former Siletz Indian reservation, 


and that- because of certain communications received by your office — 
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relative to said lands you issued instructions on March 25, 1903, to = 
a ‘Division “CG” of your office directing suspension of Acton on-all’ 
~~. 6ommuted homestead entries in-said reservation, including townships B® 


eG: T8595 and 10 south, ranges 9, 10; and 11 west,-above land district. 


| oR Bye your letter of the. following day: you instructed:a. special:agent:to 
fe - investigate . and. ‘make: report: upon. all. homestead. entries: embraced. - oe a: 
:..- ‘within this territory.. It further appears that on November 14,1908, 
as ““pased on: the- recommendation of another .special agent, yotir: ee coe 
-.. issued a general order suspending all entries of said lands until fur- 
ther instructions. Tt does not appear, however, that any action was Ss as 
taken in respect, to the entry in question until March 31, 1906, when | 
as result of a communication from the entryman complaining of the | 
Jong delay in the issuance of patent: on his said entry, your office = 
instructed Chief of Field Division Dixon to promptly direct an ex- 
- amination thereof and report thereon. Such examination was: there- Ad 
after made on July 25, 1906, by Special Agent McMechan, who made ©... 
adverse report thereon August 7th following, which was forwarded ae ae 
— to your office with the approval of the Chief of Field Division. Based re 
thereon, it appears that: your office by letter of September 15, 1906, - 
ordered a hearing upon the charges made by said special agent. ‘Sub- oo a 
sequently, and after considerable correspondence, the contestant — ees 
_ herein, James R. Morgan, was, by letter of April 11, 1907; allowed | prow 
“. - to intervene and prosecute the government. proceeding ‘therétofore i ms 


stituted by your office. Upon due notice thereof hearing was had_ 


before thé local officers on July 17, 1907, and as result of the: testi- 
mony offered thereat, they found against the entryman on August: 
29, 1907, and recommended cancellation of his said homestead entry. | 
Upon ri therefrom, as. heretofore stated, your office upon con- 
sideration. of the case. affirmed their action and:held: Rowland’s 7“ oa 
; a cancellation. = 


The case is now before the Department upon appeal. from your. : 


os said office decision. As a.basis for said appeal seven ‘specifications 
of error are alleged, but in the view of the Department it is only 
- deemed necessary to refer to that holding that your office erred in 
- assuming jurisdiction of the case, and in not holding:that said entry... 
was confirmed under the proviso to section 7 of the act of March 3,00 
1891 (26 Stat.,. 1095), and -that, it was therefore error to permit me dee 
_ Morgan to inteteone and become the real party contestant in this = - 


5 case long after such confirmation of the entry. This proviso is as 
ee follows: | | 


_ That ‘after. the lapse of two years from the date. of. the receiver's. eee Oe 
- upon the final entry of any tract of land under the homestead, timber culture, 
desert. land. or preemption laws, or under this act, and when there shall. ‘be no. _ 
| pending contest: or protest against the ag of such entry, . the entryman = 
pel, be entitled to’ a. patent, = a 
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me In the case ae J ohin S. Maginnis (33 Le D. 308), ies ie: ques- | 
| ‘tion was fully’ considered, it was said, according tothe’ syllabus, 
yhich. eppeers to sum we oca the principle announced, therein, 








batey, or any investigation initiated because of the supposed invalidityeSt such . 
entry, before the lapse of two years from the date of final. certificate, -is. ‘effective : 
to take the entry out of the confirmatory operation of the Proviso: ‘to section ; 






a eseseven of the act of March 8, 1891. 


-In the case at bar, it will be noted ‘that while your office had on | 


ae s March: 25, 1908, suspended action on all commuted homestead entries 


Se embraced in the Siletz Indian reservation, and on the following day | 
directed an investigation and report hereon: and on November 14th - 
following had. suspended all entries of said lands, yet there was not — 


~. at:that time any direct charge made against this entry, nor was it. nae 


Ae ever. embraced. with others and spec icall listed for investigation. . 


See. ; In fact, aS heretofore recited, no such. direction was given as.to the — 


cane . entry. in question until by your office letter of March 31, 1906. 


-. It would therefore seem upon careful consideration that there was 
se or such contest, protest, or proceeding initiated by the government 7 
within two years from the date of issuance ofthe cash certificate on. 
: this entry, which. would. prowae confirmation thereof. under the said 
proviso heretofore set out. 7 : _ | 
_. Careful examination of all the papers in this: case, as vail as ee | 
es of your office, discloses that a like view was entertained by 
you, for i in your letter of July 18, 1907, to Acting Chief of Field 
a. Division ‘Neuhausen, it. was stated that iy letter “ P.” of June 8, ~ 
"--- 1907, the said order of, November 14, 1903, suspending all action | 
os looking to the patenting of entries within this ‘territory, was modi- | 
* fied so as to apply only. to those entries made prior to the issuance. | 


of said order, which were not confirmed under the act of March. = 


_- 8, 1891, supra; and further that said order of November 14, 1903, 
was eonetricd not to prevent the running of the statute against ‘those 


. entries suspended thereunder which were not listed to a special-agent 


oS for- investigation or against which no specific charges of fraud: were © -. 


— brought. before two years had elapsed since issuance of a final certifi- sees 


7 - = cate. In other words, there must be a direct charge against: a specific 
| entry, or that the entries must have-been specifically listed for investi- 


ars i “gation. within this: two year period in order to. Coes confirmation a 
“thereof. - : oe, 
Butaccsins the belief that this is the correct view, the Depart. hee 


cee ment. must hold that the entry in question. was confirmed. The. deci- : : 7 | 


| sion. of your. ‘office. is therefore reversed, -the. contest t dismissed, and ae 


ie a th : the entry ei to - atent. 
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“MILITARY BOUNTY LAND WARRANT— ASSIGNMENT | IN BLANK— “ 2 
: YI DENCE OF eee, 3. & 


| Tuomas E. ‘Rangay. os 


“the issignment in plank of.a ‘militar y bounty, land warrant, if otherwise 5 regiilar, a ae sae a 
“iner ely ¥ ests: the right of proper ty: in the purchaser to whom it. is del lisered . 





=, 





cates | or assigns the’ warrant; but does: not make it. an instrument negoti-. | 
“able. by mere delivery nor: yest title in a mere finder or. purloiner, and it 


| “ind impliedly authorizes him to fill . the. blank. with. his name. when She: os 


is within the.power' of the land. department. when a warrant so. assigned “ ae 
~~ in. blank is. presented for. location. to. pear’: evidence * showing. that. ape a a ee 


holder is: in fact. the Jawful owner ther eof, 


oes Assistant Secretar Yy Piénée to oe Commissioner of the General ee 


(Ge W. W.) Land Office, August 6, 1908. ed R Ww.) . 


Thomas EB. Rinvneay’ appealed. from. your decision. of : May 11, 1908, as or 


requiring further proof. of. his title to military bounty. land. on 
55,771, ‘under act of. September 28, 1850. (9 Stat., 520), to- Mary. 
‘Kuykendahl, widow. of: George Kuykendahl, private, Ohio militia, .: 
war of 1812, located by Ramsay on SE. 4 SE. 4, Sec. 15, T. ‘5B 8. R & 
OW, St Stephens meridian, Jackson, Mississippi. asf ve 
- >The: assignment, was. in ‘blank by Nicholas and. Margaret Kuyken- : 
_ dahl, as heirs of Mary, shown by affidavit of George Kuykendahl to be ; 
her ale surviving heirs. - -Ramsay’s” title was by - transfer of W. ‘E, 
Moses Land Scrip and Realty. Company, by mesne. conveyances, from. 
 G.R.-Peacock, alleged to be direct transferee of the warrantee’s heirs, 
July 6, 1906, the District Court, ‘Denver county, ‘Colorado, rendered a 


decree in: suit. by William. E. Moses against Nicholas. and Margaret. es 

, Kuykendahl, G. RB. ‘Peacock, and others, purporting to quiet title to 
_» the warrant in Moses. Peacock, personally served, answered point. ro 
7 ting ‘Moses’s . claim. | The. other defendants, | served by publication ~ 4 


cae only, appeared not... May 17, 1907, you rejected Ramsay’ S application ars 


for unsatisfactory evidence of title to the warrant: August 8, 1907, oo 


aoa ‘you held the location. for cancellation because the land was. not subject . i oe 


to warrant location. ‘Ramsay appealed from: both decisions. 


. _ February. 5, 1908, the Department. affirmed. your. decision as a5, the: : ° : : : ; 
: requirement. foe additional: proof of Ramsay’s title to. the warrant, 


: “and; you having accepted George. Kuykendaht’s | affidavit: as ‘sufficient: oe 


ee . : evidence of the. warrantee’s death and of the ‘succession: of the a. = 
es oe as. her. sole heirs, you, were advised. that: peace. aps, Seas ee 


“The. title being ‘in ‘said heits: at. that date. it. ‘pasted by ‘thetr- fais Se acceed” oe ae 


: eeacicent in blank.and conveyed all their right, title,-and interest in the’ ‘same aes a 
_ by. mere delivery, but before the’ warrant can be located. that blank must be 2 


filled with the name of the assignee, showing, prima facte, a complete and per: oe . nae 
oe fect title in the locator.” “Jake Salmen: (35 L. D., 453). 2 fe While that 2 
a decr ee is binding pen Peacock and. Moses,,. and will estop ¢ them from denying: ak ae is 
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| fair ‘title, it. does not preclude. the. ‘Department: from requiring such reasonable — 


ote 


- proof as to the locator’ S. ownership. of the warrant OF OR go. as to vest the 


" assignee with all the rights of the original owner of the warrant on location. 


_ The proof required by your ‘office is not unreasonable. ‘Tf it is true, as.stated 


2g the complaint | of. Moses: and the answer of Peacock, that said warrant, was ae 
: for a reasonable consideration transferred and. assigned: ps the: heirs of the ‘war- ca ae 


“aavit ¢ 6 that. effect. 


~ In response to your requirement. so tered Ramsay pele" dante 


“% filed, in addition to the chain of assignments, regular in form, from 

a Peacock) Moses, and the W. E. Moses Land Scrip and Realty Com- 

° pany,. affidavits of Peacock ‘and Moses confirming the fact of such 
| assignments, and Peacock further stated that at time of his assign- | 
- ment of. the warrant— < . re 42 4 


he was. the lawful owner. thereof, navi: theretofore purchased the. same for a 


-- yaluable consideration from the heirs of the warrantee above named, which will | 


| ‘more fully appear by the assignment of the heirs of said assignee. in favor of 
a affiant, attached to the military bounty. land. warrant above descr ibed. a 


| You held this to be too. general and. vague to constitute aticiiGors ©. . 7 
| ‘evidence of the alleged assignment. by the heirs to him, August 31, © 


- 1853, and refused to accept it,-and held that in view of the fact that 
: the ee in the suit at Denver, in 1906, recited, that evidence was -— 
submitted and heard, upon which the court then found the warrant _ 


"was transferred by the heirs to Peacock in 1853, there should be no ~ 
Bes difficulty 3 in producing that or: satisfactory. evidence at this time. Bie ge 

'.. In view of the many frauds perpetrated in claims of assignments of prt 2 

Jand warrants, the Department deems you are. fully justified in-re- 


me quiring full. and circumstantial narration of facts from any one holds." 


it. ing and claiming title to.a land warrant. assigned, as this is, in blank. oe 


of is unusual that such, instrument reposes fifty-three years in one 
hand. without. attempt of the holder to locate or negotiate it. The 


transferee of a land warrant in 1853 must now ‘be probably: aged up- - a 


| ward of seventy-six years, for such transfers are not usually made to — 
-mninors.. Peacock has not stated his age. ° The assignment in blank, . 


if otherwise perfectly regular, merely. vests the right of property in — 
_ the purchaser, to whoni it is delivered, and impliedly authorizes him 


‘to fill the blank with his name when he claims to locate or assign it. . 
ee he does not make: it an instrument: negotiable by: mere delivery under 


-. the law merchant, nor vest title in a mere finder or purloiner. . ‘Pea- 
~~ eock did not: fill in his own name as assignee before assignment to 
a Moses, and the warrant, as it is presented. here, is one assigned cies 


og blank. ‘Such a warrant always presents a case fon determination of | “ 
the land department, whether the holder, back to whose hand it can 


Hee be traced, was in fact owner, by: either good, equitable, or legal title. 


~ ° -Tt-was shown in Homer Guerry (35. L. D., 310, 811) that it is not 
on within the ordinary chancery jurisdiction to quiet 0 or r adjudicate title 


he az Your decision i is. affirmed. 
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to sintiel ene in possession of:a | plaintiff, ran that: ach juris- 

diction, where 1t exists, 1s purely statutory. No such statutory grant 
of jurisdiction was found or has been pointed out in Colorado, where 
this asserted decree was rendered. It was conclusive only between 


the ‘parties before the court, who were William E. Moses and G. R. 


- Peacock alone, affecting no others, though nominal parties, but not _ 
served with process. Apparently they had no interest, as they had 
executed an assignment in due.form, except. blank as to the assignee. 
That blank, or unnamed assignee, was the proper defendant. 

You properly might reasonably require full-and circumstantial dis- 
closure by G. R. Peacock of all facts relating to any former posses- 
- sion_and claim of ownership of such warrant resting in his knowledge ; 
and time when, for what consideration, and from whom it came tohis 
possession, ‘and all circumstances connected therewith throwing light big : 
Japon the right of any one to claim its ‘ownership. e obs. 


os SURVEY ¢ oF MINING CLATM—CORRECTION OR AMENDMENT or SURVEY. : 


ees 


- Gowen Ruxe bdo. Co. 


aoe The terms” upon "which a mineral survey~ is. made are Gaatters of: private con- 4 2 
. tract between the owner. of. the mining claim. and the mineral surveyor, and — ues ak 
not enforceable by’ the land department, ‘which, in case of default on the . 500s 


part of the. surveyor, has no. power to. designate another ‘surveyor to make 
a correction: or. amended - survey: at the expense ‘of the bondsmen.. of the 


‘defaulting. surveyor, or to require the latter to correct his work, without - ee 


expense. to the. claimant, or to impose upon the claimant: the condition. that = 


- all amended . or corr ection survey, for which ‘it may devolve upon him’. to = oe ee 
apply, shall - be made without Sapenee to the surveyor | who made» the EP gee 


original. survey. Gee ae tie 1 has 


hae Le. is. not only: the. right, ‘hue the ue of the: -anpoititing ‘power, to revoke. the . 2 . . 
appointment: of an incompetent or negligent mineral surveyor, that erate: oe oe 


impositions upon mining claimants may be avoided. 

. In the event a mineral surveyor neglects. or refuses to make necessary correc 
tions or amendments of a survey executed by. him, it devolves ‘upon the 

ie: mining: claimant fo apply for an amended sury ey to meet the requirements. . 


| F irst Assistant Secretary Pires tothe Commissioner of the General. 


: (GW. W.) o Land Office, August 6, 1908.°. 0 (ROELB,): 


The Golden Rule Consolidated Mining and Milling Company’ noe | 
appealed from your office decision of November 8, 1907, involving 
the survey, No. 549, of its group. of mining» aan in Oresan, In 
_ which - the’ survey or- general for that State. was 3 directed to notify | 
_ the company that it would be— eee | | os 


allowed. sixty, days from date of service of notice within which to make appli- i : ; whe, 
cation to your office ‘for an amended survey ¢ of said claims, without. expense to. Eee get De 


= 
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e the mineral surveyor 26 im Ds BT 75), in default of which ana oe appeal, the 
. . approval of said survey. 549 will be revoked, and so noted on the records of. 
a your office and of. the. proper district jJand office, without further notice.. 


From the record now before the Department it appears. that i in the | 


“course of a subsequent mineral survey. (No. 594) of another. group 


- and for other parties the mineral surveyor (Collier) making it re- 
i. _ ported survey No. 549, by mineral euEyay 0: Alonzo Gesner, 1 in error. a 
(as stated by the surveyor-general, “in fact, in many instances, . 


| greatly i in error”), and that Gesner was thereupon called upon by the 


oe survey or-g general to make a ‘prompt and thorough examination upon | 
_ the ground and toreport the result under oath. This, it. seems, Gesner ay 
has thus far failed to do, though | several times cited thereto; and. in- | 


~ asmuch as, pending” such examination and ascertainment, ie. sur- 


--veyor-general could not: approve the later survey, No. 594, the latter ; 
“officer recommended to your office that mineral surveyor Gesner’s 
“bondsmen be required to furnish, at their expense, a competent and. 


acceptable mineral surveyor to make: the tiecessary report upon sur- 
vey No. 549, and that Gesner’s appointment be revoked. 


‘Pursuant’ to direction by your office, the surveyor-general called. 


upon Gesner to show cause, within sixty days therefrom, why his ap- 


pointment as mineral surveyor should not be revoked, and received _ 


from him the following response : 


Referring to the Hon. Comniissioner’s letter’ relating to ‘correctious. to be made 


in the survey of Mineral Survey No. 549, for the Golden Rule Consolidated. 


Group of Mining Claims, I would say that I have already made one trip at 
“ly own: expense to make such corrections as was necessary to harmonize my 


ae survey with Deputy ‘Collier’s, but the company could only, or rather furnished 


me assistants who. were interested | in the mining property; so the survey fell 
through with, I have on several occasions ealled on the Manager of the Con- 


: Solidated Group, requesting him to furnish me assistants and money ‘necessary _ 
to defray my expenses in making said survey, .but: without results; in fact, I 


‘do not believe they. care to have the survey perfected at the present time. 
| I will say ‘in conclusion that I have not-got. the money to meet the necessary 


o expelse, and I do not think that I should be required to do so. Iam-ready to -— 
go, and bave been ready and willing at all times to go, if the company would | 
. meet ‘the necessary: expense - one furnish the help necessary to execute, the eeete 
. survey. ae | ee ete a Ce 
on 2 “This: the. surveyor- eek Ceenaim tea: to your -eified, remarking in” 
ee = that connection that Gesner “ practically admits that he is in error,” 
and recommended at the same time that he be authorized to approve. 
oe "survey | No. 594. The papers having been returned, after examination 
poet your office, for his further. recommendation in the premises, the 
-. surveyor-general recommended that Gesner’s appointment asa min- =~ 
_ eral surveyor be revoked ; that the claimant of the mineral group so. be 
"surveyed by Gesner be called: upon. to. apply for an amended survey; 
and that the returns of mineral survey, No. Bee be approved, if found.” 
a bo be regular. oe : , ft aes 2 7 


4 
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By the Reba first shee deatoued your otis: held - Gésnee S 
| explanation of his inability to harmonize his survey (No. 549) with 
survey No. 594 to be satisfactory, and directed the surveyor-geheral | 
to call upon the present appellant to apply for an amended survey, 
as and upon the terms set forth In the above » ‘extract from. that 
decision. | : 
_- Under oath the appellant ieeees a, contract Between a and Gesner 
for the execution of the survey of its group of mining claims, In which, — 
among other things, the latter party. agreed that any errors on me 
part in thé execution of the survey should be corrected at his ex- 
pense; that if, as stated in his letter above quoted, he made a trip 
at his own expense for the purpose of harmonizing the two: surveys, 
he made it pursuant only to the. said contract; that the statement in 
his aforesaid letter to the effect that the appellant company could 


~— only, or rather did, furnish him assistants who were interested in 


the mining claims, is untrue; that, notwithstanding the fact that by 
_ the terms. ‘of said contract Cone should himself have furnished his — 
assistants and made the correction survey, the appellant did, after 
the résurvey was ordered, at its own expense furnish two men to 
assist Gesner and the faneeal surveyor: who reported the survey in’ 
error, and the latter, at a date agreed upon with Gesner. and accom- 
| panied by two other absolutely disinterested men, went upon the 


ground to meet Gesner and assist in making such additional surveys — | 


as were required to correct errors and harmonize surveys. Nos. 549 
and 594; that.Gesner had agreed to be upon the ground at that time 
but failed to appear, and this appellant company was compelled to, 
and did, pay the two men referred to for going upon the ground at 
that time for the purpose stated; that the company does desire to. 


: 7 have its survey perfected and harmonized with said. survey No. 594, 


and has paid Gesner in full as per contract; and appellant therefore | 
asks that Gesner be required to perfect and ia clone the survey, at 
his own expense, or that, if he shall refuse so to do, his appointment — 
as mineral surveyor be ee and another mineral surveyor desig- — 
nated to make the said ‘survey at the expense of Gesner and his 
bondsmen. | 


From the foregoing eacital it is clear that, so a as concerns the 


question of the cost. of an amended or correction survey, the case is — 
controlled by the case of Richard G. Anderson (26 L. D., 575), cited 

by your office, and appellant’s contention to the ree can not..be 
~ sustained. That decision proceeded upon the assumption (which 
could not be affirmed or negatived from the record) that the defective 
- survey therein involved might have been the fault of the mineral 


Surveyor who had been directed by your office to make an amended’ as 


survey “without expense to the claimant.” Holding that there was — 
58566—voL 37—08——7 | | 
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no eetnoay of law for the imposition of the terms quoted, and ties ; 
citing the Pe provisions of section .2334, Revised Statutes, the 
Departnient said: | 
Under this statute the mineral claimant may employ - any deputy mineral 
‘surveyor to do his field work. He may also contract on the basis of such com- 
-pensation as may be agreed upon between the contracting parties, subject only 
to the limitation of a maximum charge which is fixed by the Commissioner of 
the General Land Office. It therefore is a private contract between the parties. 
If the claimants have been injured by the incompetent or inaccurate work of 
Anderson, they are not without remedy on the contract. Inasmuch as he is an 
officer of the United States, proper administrative action on the part of your 
office would seem to be a due consideration of any charge of official misconduct 
which may be made against him in connection with this matter, and. after 
_ giving him a full and fair opportunity to be heard thereon to make such recom- 
-tmendation to the Department as the Circomstances: of the case appear to ~ 
warrant, | 


The nature cad extent of the senopesrenoried: in the case at bar, 
in the survey of the appellant’s group of claims do not appear from 
the record before the Department; but if the defects are so serious 
that they can be corrected or reconciled only by a re-examination or 
resurvey in the field, and Mineral-Surveyor Gesner refuses or fails 
to proceed accordingly upon. the direction: of the surveyor- “general, it 
will necessarily devolve upon the appellant, if the survey is ulti- 
mately to be approved, to procure the requisite action upon its own 
application and responsibility. Whilst, in such a case, it is ordinarily 
the duty of the surveyor-general to address his notice of flaws ap- 
parent in the survey to the mineral surveyor in the first instance, if 
he is still available for that purpose, and within. the province of that 
supervising. officer to call upon the surveyor to do such additional 
field or other appropriate work as is necessary to the approval of the. 
survey, the matter immediately in issue is the survey itself, for the 
perfection of which the surveyor-general, having no alternative in. 
the event of the mineral surveyor’s default, must finally look to the 
claimant for whom it is made. After all, the mineral surveyor’s 
direct and real obligation, under the law and pursuant to his: con- 
‘tract of employment in each case, except as he is controlled by the 
supervisory authority of the surveyor-general in the technical execu- 
~ tion of the survey and subject to the limitation of maximum charges _ 
for such services which may be fixed by the Commissioner of the: 
General Land Office, is to the claimant for whom the services are 
rendered. ‘Essentially a matter of private contract. between the — 
parties, it is not as such enforceable by the land department, which 
is equally incompetent, by parity of reasoning, irrespective of the 
absence of specific authority for the disbursement of the money if it 
could be collected, to designate another mineral surveyor to make the 
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| correction ¢ or amended survey at the expense of the bondsmen. of the 

defaulting surveyor. a 
It follows, upon the same grounds, that as the land. department i is 

without: authority of law-to require a mineral: surveyor to correct his | 


~ work “-without’ expense to the claimant,’ ” so, on the other hand, it is 


without: authority ‘to impose . upon any such claimant the condition 
~ that an amended or correction survey, for which it may devolve upon 


him to apply, shall be made “ without expense to the mineral sur- | 


_ veyor.” That condition, s so expressed by oe office in this ee must 
- therefore be eliminated. 

As pointed out by the Department in iceman s case, supra, the 
‘mining claimant who has been damnified could pursue his remedy in — 
the courts upon the contract ; or, if that were a barren pursuit, upon 
the procurement from your office of an officially certified copy of the _ 
mineral surveyor’s bond, suit thereon, in the name. of the United. 
States to the claimant’s use, should be maintainable by eS latter as” 
the real party in interest. . | 

It does not follow, however, that the land department .: is alto- 
gether helpless in the matter. The provisions of section 2334, Re- 
- vised Statutes, pursuant to which mineral surveyors are sanomied. 
expressly contemplate competency, in its broad sense, on the part of 
those whose services are to be called into requisition in the survey of 
“mining claims, and therefore a reasonable assurance thereof, to the | 
. owners of mining claims who shall have occasion to employ such sur- 


_veyors,; from the fact of appointment under the statute. When any | 


surveyor so appointed 1 is thereafter found to be incompetent to per- 
form the services required of him, or so neglectful or contemptuous 
of the interests of his client as to fail or refuse to correct an unac-. 
_ ceptable survey made by him which he ought to cor rect, it is not only 


the right but the duty of the appointing power to revoke his ap- | 


pointment, that future impositions upon others may be avoided. 

In the present case, it will be observed, the appellant has substan- 
tially disputed, under oath, the showing submitted by mineral sur-_ 
veyor Gesner in excuse of his failure to make the required examination - 
in the field and reconcile, or assist in reconciling, the two surveys in 
_ question. Until the facts in that behalf are found it is deemed inad- — 


_ , visable to consider the sufficiency or insufficiency of any of the grounds. _ 
__ relied upon by Gesner as affecting the question of the revocation of | 


his appointment. Your office is therefore directed to remand the case 
to the surveyor-general for Oregon for a full ascertainment of the 
| facts, within a reasonable time, each party to be afforded fair oppor- — 
tunity to be heard in the regular manner, the record to be thereafter 
promptly resubmitted to your office, with the surveyor- -general’s rec- 
ommendations in the poe for consideration and appropriate 


| action. 
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In default of satisfactory <a seasonable action on site part of the | | 


‘mineral surveyor, it remains for the appellant to apply for an 
amended survey, if the desired approval is to be had, but without obli- 
gation to the land department to relieve the surveyor of the expense 
myolved: and the decision of your office upon that phase of the case 
ds modiaed: accordingly. In the matter of the showing submitted by 
_ Gesner in his own behalf, however, the action of your office is vacated, 
pending and subject to such further proceedings in that regard as 
shall be had pursuant to the foregoing direction. 


4. aS, o : 





ees, asserted and perfected within a reasonable time it is no bar to SDPPORE iation 
of the land by the aoveeniont for public uses. , 


id 
— i OHN SPIERS ET AL. 
ae 
eg rection 5 of the act of March 3, 1887, does not confer upon a purchaser: coming 
re within its provisions a vested interest in the land, but merely grants a 
— privilege or option to- acquire title thereto, and if this privilege be not 
: 


"First Assistant Secretary Pierce to the Commissioner of the General 
“AG. W. W.) Land Office, August 77,1908. GC. R. W.) 
ae x : O. M. Jenkins, W. W. Jenkins, and John Spiers, assignee, appealed 
fag rvfrom your decision of February 17, 1908, rejecting applications under _ 
My a section 5, act of March 3, 1887 (24 Stat. , 556), to purchase Sec. 29° 
oe peand fractional Sec. 31, T. ; N., R. 16 W., S, B. M., Los Angeles, Cali- _ 
es aafornia. 
vadog pet The land is ihn common, ere primary limits of erant, 
era J uly 27, 1866 (14 Stat., 292), to the Atlantic and Pacific Railroad 
<3. fee = Company, opposite its imeoneertcted road, forfeited by act of July 6, 
— ~-1886 (24 Stat., 123), and of grant March 3, 1871 (16 Stat., 579), t 
Southern Pacific Railroad, branch line, to which the latter ae 
took nothing. Southern Pacific R. R. Co. v. United States (168 
U. S., 1). April 18, 1898 (26 L. D., 697), after notice, these lands 
were coatored to entry September 7, 1898. 

February 27, 1888, the Southern Pacific Company, aiming v under 
its grant, sold section 29 to F. C. Garbutt for $320, he paying $81.92 
on purchase price and a year advance interest on that unpaid, final 

- payment of $256 falling due February 23, 1893, with seven per cent — 
interest payable ie and all taxes and eared on the land. 
October 19, 1888, for $85 he assigned to W. A. Snedeker, who of date 

. March 8, 1888 [sic], acknowledged September 12, 1898, for $75 as- 
signed to W. W. Jenkins. Also February 27, 1888, the railroad com- 
pany similarly sold section 31 to W. W. Jenkins for $155.12, he pay- 
ing $39.70 on purchase price and advance interest, final payment of 
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$124. 10 to bes February 23, 1893, with like. provision as to tax and 
interest. October 19, 1888, for $100 he assigned to W. A. Snedeker 
who March 3, 1897, toe $100 assioned to Mrs. O. M. Jenkins. No - 
further payments are shown on either contract. — : 
- March 2, 1898, the land by Executive proclamation (0. Stat., 
1767) was dnduded in | the Pine Mountain and Zaca Lake Forest 
Reserve— | | 
excepting from the force and effect of this proclamation all imieiion rights 
and lands lawfully acquired therefor and all lands which may have been, 
prior to date hereof, embraced in any legal entry or covered by any lawful filing 
duly of record in the proper United States land office, or upon which any valid 
settlement has been made pursuant to Jaw, and the stautory period within which 
to make entry or filing of record has hot expired; and all mining claims duly. 


located and held accor ding to the laws of the United Bue and rules and regu- 
lations not in conflict therewith. : 


November 25, 1898, W. W. Jenkins as to Sec. 29 and Mrs. 6. M. ; 
Jenkins as to Sec. 31 presented at the local land office applications to 


purchase under Sec. 5 of act of March 3, 1887, supra, but neither 


took steps to complete those applications. December 22, 1898, W. W. 
Jenkins surrendered to the railroad company the contract for section 
31 and repayment was made to him. January 3, 1899, Mrs. Jenkins 
surrendered contract for section 29 and copa was made to her. 

January 5, 1904, John Spiers filed in the local office separate ap- 
plications attached to which were assignments of W. W. Jenkins and 
of O. M. Jenkins, both executed November 28, 1908, each for nominal 
consideration, of all their rights in the respective contracts and in 
the lands described. Publication was made January 16 to February ~ 
18, 1904, and proof thereof.and of posting notice were duly filed. 
February 18, 1904, and proofs were taken but no payment was made — 
or tendered aati August 29, 1907. © : 

August 22 and 238, 1907, the local office ‘tranamnitted to you all 
the papers in the cases separately, reporting that— | 
the proot made at this office was Satisfactory and has been held without action 
awaiting payment and is now: reported to your office for information as to 
whether any reason is known why the same should not be allowed. 

You communicated with the -supervisor of the Santa Barbara 
Forest Reserve, in which the land is now included, and the Forest 
Service protested against allowance of applications.. You held that—_ 
the mere filing of-an application to purchase said tracts under the act of 1887 
was not of itself sufficient to defeat the right of the government under the 
reservation for forest ‘purposes as the applicants did nothing to complete their - 
applications and five years later practically abandoned their claims and there 
was nothing thereunder to assign to Spiers. The right of assignment under — 
provisions of the act of March 3, 1887, relates to the land purchased and does | 


~ pot in my opinion contemplate an assignment after the party has secured 
return of ‘the consideration | paid to the company. | 
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Counsel for ‘appellants argue that— 


- The right. to the land and right to the money was "derived ‘from different 7_ 


sources and were distinct rights; that.to the land arose from the statute; that - 
‘to the money arose from: breach of the contract on the part of. the railroad. 


company. : 
The fixed point in ine. opinion of the Gommincioner to which he directs atten- 
tion of the Secretary is that part wherein he attempts to hold that the applica- 
‘tion of John Spiers is an attempt to defeat the rights of. the Government for 
forest purposes. The Government has no rights inside the forest reserve ex- 
cept such as is given to it by section 24 of act of March 3, 1891, and. the: provi- - 
sions therein contained do not authorize the President to establish forest re- 
serves and extinguish fixed rights: ‘to the premises contained within boundary 
of the reserve. 1 7 o 
- The first contention that right to Popa from the railroad com- 
-pany and right to purchase the land are distinct and are of different — 
origin, is no doubt true. Purchase of the land from the United 
_ States by a purchaser from the railroad company, nowise satisfies the 
company’s obligation to him for breach of its contract. Nor does 
repayment of the money paid by the purchaser annul or take away 
the equitable relief offered to him by the United States of its grace in 
view of his misfortune. This is fully pointed out in Americus v. 
. Hall. (30 L. D., 388, 391-3). | 
- At the same time, the right given by the act of 1887 was a privilege : 
or option to acquire right ane title rather than a vested right-in the 
land. Jt did not touch or affect title that remained complete and un- 
impaired in the United States until such time as the one having this 
privilege should so act in exercise of it as to show intent to claim the 
benefit and to obtain title by compliance with the condition fixed. 
The United States owed him no duty, was under no obligation, but 
of its free grace offered him a privilege which he might seize upon 
or not to heal his disappointment at loss of title and disembarrass his 
entangled affairs. There are no words of grant in.the act. The 
effective words after description of the classes of persons and the . 
conditions of their qualification are simply that— 
it shall be lawful for the bona fide purchaser thereof from said company to 
make payment to the United States for said lands at the ordinary. government 
price for like lands, and that thereupon patents shall issue therefor to the said 
bona fide purchaser, his heirs or assigns. 
This was a mere privilege and was so held by the court in Ramsey’ 
v. Tacoma Land Company (196 U. §., 360, 363), that— 
| obviously the statute is not a curative one, confirms no title, but simply grants 
a privilege. We shall assume that that privilege is not one continuing indefi- 
nitely, that the land is not held free from entry until the purchaser from the 
railroad company has formally refused to Preece? and that he must act within 
a reasonable time.. ° wy 
It is incident to such a eine that it must be pursued with dili- 
gence and is liable to be barred by failure to exercise it until change 
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_ of conditions make it. inequitable to assert. it. Thus in Moran ». 
Horsky (178 U. S., 205, 208), speaking of a right much stronger 
than that granted oe the act of 1887, the court held: 


We need only refer to the many cases decided in this court and elsewhere, 


- .that a neglected right, if neglected too long, must be- treated as an abandoned © 
| right. which no court will enforce. See among others Felix v. Patrick, 145 


_U.S., 817; Galliher v. Cadwell, 145 U. S., 368, and cases cited in the opinion. 
There always comes a time when the best of rights will, by reason of neglect, 
pass beyond the protecting reach of the hands of equity, and the preeeut ease 
fully illustrates that proposition. 

These principles equitably and properly bar the aplicant: The 
forest reserve policy is one of great public concern, so recognized 
by many acts of Congress and by repeated and great appropriations 
of public money and exchanges of millions of acres of choice public 
lands to effect as far as possible elimination of.private holdings of 
_land.within the forest reserves. . The Jenkinses were fully warned by 
the proclamation of March 2, 1898, that the United States had in- 
corporated these with a large surrounding tract in one of its forest 
reserves, incurring in respect to it large expenditure of money for 


conservation of its forests and the water sheds of the streams. Jf 


fae) had right it was their duty with diligence to assert and perfect 
Their title was not cured and the right not one continuing in- 
deinitaly. The proclamation saved settlers’ rights during “ the statu- 
tory period within which to make entry or filing of record.” QOb- 
_ viously the holder of a mere privilege like this is entitled to no more 
time to show intent to exercise it than is the settler who has attached 
himself to the soil, made improvements, ezpended his money and. 
labor and made fimeele a. home. | 
Tt is true the Jenkinses filed an application November 25, 1898, 
within three:-months from September 7, 1898, when the iad was 
opened to entry, but that application a not pursued. Nothing 


more was done until J anuary 5, 1904, over five years. A homestead 


| claimant or proposed punch under the timber and stone act, a 
contestant and a selector under the act of June 4, 1897, are held barred _ 
by such delay. Hattie E. Bradley (34 L. D., 191); Joss L. Smith — 
(81: L. D., 57); Emma H. Pike (382 L. D. 395) : Zachary T. Hedges 
(32 L. D. , 520).- No higher right or higher equity arises BnOeh ee 
act of 1887. | 

In Clopston v. Palmer (32 L. D., ‘ae 83) it was held that: | 

The provisions of section 24 of the i of March 3, 1891, were not intended 
by Congress to authorize the President to extinguish the existing right to pur- 
chase conferred by section 5 of act of March 3, 1887, and that the proclamation 
of the President establishing the San Gabriel timber land reserve does not ex- 
tinguish the applicant’s right to purchase the land here involved. 

The land therein involved was within the primary limits of the 
Southern Pacific branch line grant and indemnity limits of the At- 
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lantic and Pacific grant, restored to entry by. instructions (26 L. D., 
697), supra, and thé application was presented December 1, 1898, 
within three months after September 7, 1898. This fact is not noted 
in that decision, and in view of such omission the decision is capable 
of too broad construction, though without error if that fact were 
noted. In so far as it may for such omission seem to be in conflict 
with the decision herein, based on the construction of the act of 
1887 by the court in Ramsey v. Tacoma Land Company, supra, it 
will be construed in light of that decision. 
Your decision 1 1s ‘affirmed. 


| 


SOLDIERS’ ADDITIONAL-MERGER OF RIGHT IN ENTRY—RECER- 
TIFICATION. . 


KF. W. McReynows. 


By the allowance of entry upon a soldiers’. additional location the additional 
right is merged in the land, and upon cancellation of the ery title to the 
right vests solely in the eutryman or his assigns. . 
Where an entry allowed upon a soldiers’ additional right was eaintaiea. recer- 
tification of the right, even though otherwise proper, will uot be made ex- 
‘eept upon satisfactory. showing that no sale of the entry was made prior 

— to cancellation, or if made that the right | was reacquired and | is vested in 
the person seeking recertification. : 


First Assiaaind Secretary Pierce to the Commissioner of the General 
(G. W. W.). | Land Office, August 7, 1908. : (EE. F. ‘B.) 


This appeal is from the decision of your office of November 22, 
1907, refusing to certify to appellant as assignee the soldiers’ sddi- 
tional homestead right of eye A. ee ano of Beverly Bar- 
oe deceased. 

On June 20, 1875, Emily A. Barbour executed in Polk Cie 
Missouri, the necessary papers for making entry of additional lands’ 
under said right and at the same time and place executed a power of — 
attorney authorizing N. P. Chipman to locate for her and in her 
- name any land she may be entitled to under said right, with full 
power to grant, bargain, and sell the lands located with such right 
upon such terms and for such price as to him may seem meet, and in 
her name to make and deliver good and sufficient deeds of convey- 
ance for the same, and in consideration of the sum of $100 paid to 
her by said attorney, she released unto him all claim to any of the 
proceeds of said sale. 

Chipman made entry under said right of lands i in ‘California, which 
was canceled October 15, 1878, because of. conflict with a valid cash 
entry. and upon relinquishment filed by N. P. Chipman, as attorney — 
in. fact, who requested that the papers be returned to the local officers 
at Sacramento, California, Hee being duly certified. | 
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No action appears to have been taken upon the application for cer- — 
tification of said right. By circular of February 18, 1883 (1 L. D., 
654), the practice of certifying such rights was discontinued, with 
this provision, that the revocation of the rule shall not apply to cases 
then pending, or which were filed 4 in your office prior to March 16, 
1883. : = - 

. This application was petias at the date of the issuing 6 said 
circular and comes within the provision above stated unless the appli- 
cation had been acted upon or sufficient proof in support of it had 


not been filed in your office prior to March 16, 1888, to authorize the 


certification of the entry upon said application. 7 : 

In the Putman case (23 L. D., 152) and in the McDonald case (33 
L. D., 647), cited in your Bec a, the applications had been re- . 
sosted: prior to March 16, 1883, and there was no application pending 
at that date. It was held that in view of the discontinuance of the 
_ practice of. certifying such rights, a certificate of the right will not — 
now be issued although the ground upon which the application was 
rejected may not have been well founded. 

In McReyndlds, assignee of Cornelius, decided October 4, 1907, the | 
application was rejected because it did not appear that China. | 
under whom McReynolds claimed, had any interest in the right that 
he could assign. It was upon the same ground but a different state 
of facts that the application for certification was refused in Mc- 
Reynolds, assignee of Pollard, decided September 6, 1907, and upon 
- motion for review, October 4, 1907. 

In Mason, assignee of Buck, decided May 25, 1907, an incomplete 
application was filed March 15, 1883, for the purpose of saving rights 
‘under the circular, which was ceooipenied by a statement that “evi- . 


dence to perfect.the claim will be furnished hereafter.” The soldier 


died nearly twelve years after, but in the meantime no evidence had 
been furnished nor had ‘any steps been taken to perfect the applica- 
tion. In 1906 an application for certification of said right was filed 
by Mason as assignee. It was held that although the assignee might 
be entitled to all the legal and equitable rights of the oldies. he 
acquired no greater right. The filing of the formal application for 
_ certification prior to March 16, 1883, which was never acted upon, 
would not have entitled the edldier: who had slept on his rights for 
more than twenty years, to come in and complete said application. 

_ In the case at bar the poner. of attorney given. by Mrs. Barbour to 
Chipman recites that— 


for and in consideration of the sum of one hundred dollars, good and lawful 
money, to me in hand paid by my said attorney, at and before the sealing and 
delivery hereof, the receipt whereof is hereby acknowledged, this power of 
attorney is made irrevocable, and I do hereby release unto my said attorney all 
' My claim to any of the proceeds of any sale, lease, or contract that shall accrue 

by reason of the. conveyance of. the said pH emises, 
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This instrument operated as an absolute sale and assignment of the 
soldiers’ additional homestead right, vesting in Chipman and his 
assigns whatever right, title, and interest the widow of the soldier 


may have possessed, with power to use the name of the assignor in the 


location of the right and the sale of the land located thereunder. 
Thereafter Mrs. Barbour had no right, title, or interest either in the 
additional right or the land (John M. Rankin, 30 L. D., 486). 

_ By virtue of the interest acquired under such assignment, the sol- 
diers’ additional homestead right would pass to the assignee of Chip- 
man or to anyone to whom he attempted to eonNey, title to the land 

located thereunder. = | 

In the case of McReynolds, assignee of Cotasiae above: cited, 
Chipman, under a similar power, entered lands under the soldiers’ 
additional right of Cornelius and sold the land to one Hayward, 


executing a deed in the name of Cornelius. With. reference to a 


. sale it was sald: 


By this deed Giasawa conveyed the land entered. in virtue of said right and 

as the right was then merged in the Jand his conveyance carried with it what- 
ever title or interest Chipman had in the soldiers’. additional right. ‘The 
_ equitable title to the land subsequently came into the hands of the Sierra Lum- 

ber .Company, when on September 29, 1885, it was canceled by your office for 

the reason that the entry papers were of doubtful execution, as the signature 

of Cornelius, the soldier, did not agree with the signature of Cornelius, the 
entryman. : 


McReynolds, who, on | january: 8, 1907, had procured an assignment 
of said right from Chipman, ay led for certification. In affirming - 


- your decision refusing his application the Department said: 


‘Whatever interest the. purchaser of the land . . . may have in aia addi- 
tional right by reason of the cancellation made thereunder, it is evident that 
Chipman had no interest in such additional right on January 3,°1907, that he 
could assign to anyone, and hence appellant McReynolds acquired no right 
under his assignment from Chipman of such right on that date. _ 

In this case there is no evidence of any sale of the land. Chipman 
could not convey a title, because the United States had no title that 
it could convey upon the location of the additional right, but any sale 
of the land that Chipman may have made vested in his. assignee all 


rights growing out of the location of the scrip, and upon cancellation : 
* ~ of the entry and failure of title, the authority to make entry under, 


or other use of such additional right vested solely in such vendee or 
“his asslons. | 


The Department would not be justified in recognizing the right of © 


Chipman to assign this right or make entry.thereunder in the ab- 
sence of a satisfactory showing that no such sale was made, or if 
made, that the right was reacquired by him. 


With this exception the application for eetaesdon appears to 


_ have been complete and had not been acted on at the date of McRey- 
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nolds’ application to have it recertified to him. He may, however, © 
_ be allowed to supply that proof,:inasmuch as it does not appear to 

_ have been heretofore required as an essential requisite to the per fect- 
ing of lis appheation. for recertification. 

Your decision is modified accordingly. 


Hetrs or Ewine v. Cayton. 


_ Motion for review of departmental decision of June 3, 1908, 36 - 
L. D., 474, denied by First Assistant a me August t, 
| 1908. 


~ ISOLATED TRACT—OKLAHOMA LAND—PUBLIC LAND STRIP. 
Frank Marte. 


The provision in section 18 of ihe act of } May 2, 1890, that all fe Jand in. the 
Public Land Strip shall be open for settlement under the homestead laws, 
in no wise affects the authority of the Commissioner of the General Land 

a Office, under the provisions of section 2455, R. S., as amended by the acts of 

. February 26, 1895, and June 27, 1906, to offer at public sale any isolated or 
disconnected tracts of such lands whenever in his judgment it would be | 

_ Proper to do. 80. 7 


First Aadishewilseoistary Pierce to the Comméssioner of the General 
(W.C. P.) _ Land Office, August 8,1908. = == (G.C. RB.) 


June 11, 1906, Frank Maple filed his epyueruor to oe as an 
isolated or disconnected tract the S. 4 SW. 4, NW. 4 SW: 4, See. 25, 
T. 4 N., R. 25 E., Woodward, Ollshoum | 
'Geptember 25, 1906, your aftive on consideration of said sopieacoa 
directed publication of notice for the sale of the land as an “ isolated 
or disconnected tract under the act of June 27, 1906” (84 Stat., 517),- 
having found from the application that the land: is nonmineral, icy 
valuable for grazing, unoccupied, and that the surrounding lands had | 
been disposed of, etc., the register Teporung the land 5 to have Been : 
isolated for more ‘than three years.” 7 
Publication was duly made, fixing August 30, 1907, i sale of ine 
land. On that date the land was sold to George H. Healy, the only- 
_ bidder, and certificate duly issued. Thereafter, October 25, 1907, the 
eurccee sold and conveyed the land by warranty deed to Frank 7 
Maple, consideration one hundred and fifty eoars: ($150) —the pur- 
chase price at government sale. _ | 
November 20, 1907, you held that the sale was erroneously allowed - 
for the reason that the land was open for entry under the act of May - 
2, 1890 (26 Stat., 81). You held the entry for cancellation and 
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directed’ that the applicant: (Healy) be allowed sixty days to show * 

cause why his entry should not be canceled. — — 

Within the time allowed Maple, who had purchased from Healy, ] 
_ submitted evidence of said purchase, and contended that the land was - 

_ properly disposed of under the act of 1906, supra. 

Your office April 25, 1908, held that the entryman’s contention | 
could not be sustained, ca again held the entry for cancellation sub- 
ject to the right of appeal. Maple’s. PartDer appeal brings: the case 
here. 
“The 18th section of the act of I May. 2. 1890, supra nope. as 

follows: | | 

All the lands embraced in nat portion of the Territory of Oklahoma hereto-. | 
fore known as the Public Land Strip shall be open for settlement under the 
provisions of the homestead laws of the United States. 

_ It is contended in the appeal that the act of February 26, 1905 
(28 Stat., 687), amending section 2455, R. S., and the act of June 27, | 
1906, supra, superseded the act of 1890 above quoted, and that fall 
withonie is given in both acts to sell “any isolated or disconnected 
tract or parcel of the public domain less than one-quarter section.” 

The act of June 27, 1906, supra, reads as follows: 

«dt shall be lawful for the Commissioner of the General Land Office to order 
into market and sell, at publi¢ auction, at the land office of the district in 
which the land is situated, for not less than $1.25 per acre, any isolated or dis-. 
connected tract or parcel of the public domain not exceeding one-quarter section, 
which, in his judgment, it would be proper to expose for sale after at least 
thirty days’ notice by the’ land officers of the distr ict in which such land may be 
situated : Provided, That this act shall not defeat any vested right witeh: has 

- already attached under any pending entry or location. . 

- It is deemed unnecessary to discuss the question raised i in fie, appeal 

as to whether said act of 1906 supersedes the act of 1890 opening the 

land. to settlement under the homestead law. ° 7 

It is true that by the act of 1890 all the lands of ae Pubic Laid 
Strip were open to settlement under the homestead law. It does not. 
necessarily follow, however, that isolated or disconnected tracts of 

less than 160 acres in said strip may not be sold when, 1 In the “ judg- . 
ment ” of your office, it would: be proper to sell. 

Lands may be so situated or of such character and condition — 
being rugged, broken and dry, that no thoughtful person would enter — 
them with a view to farming or living thereon. When these tracts 

-had been for years passed by as useless for a home, they are to all. 

intents and purposes isolated and disconnected, and the statute (Sec- 
tion 2455, R. S., as amended by the act of February 26, 1895, supra, 
and the later act of 1906, supra) makes it lawful for the Commis- 

sioner of the General Land Office to order into market such tracts — 

“which, in his judgment, it would be proper to expose to sale.” | 
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In the case of Edwin. J. Miller (35 L. D., 411), your office, as in 
this case, directed that certain land be sold as isolated tracts. The 
land so fd was purchased by Miller. Afterwards, your office 
_found that some of the land sold was within the twenty-mile limit of 
- the Union Pacific Railroad and had been withdrawn for the:benefit 
of said road; that the even-numbered sections so withdrawn were 
afterwards rececned under the act of March 6, 1868 (15 Stat., 39), 
and made subject to entry under the pre- epiion and homestead laws | 
. “only.” For this reason your office held that Miller’s entry, so far 
~ as it embraced land in an even-numbered section, should be canceled, 

since there was no authority to dispose of ao lands except under the 
_ pre-emption or homestead laws. 

On appeal, the Department said: | 

The distinct issue in this case is whether the act of March 6, 1868, and acts | 
of similar character, directing that lands within certain limits shall be disposed . 
of under one or more of the public land. laws only, is a limitation upon the 
authority. of the Commissioner of the General Land Office to offer at public 
sale any isolated or disconnected tract of public Jands within those limits, 

The Department in answering the question in the negative, says: 

The purpose of the statute [Section 2455 as passed August 3, 1846] was to 
‘inyest the Commissioner with authority to determine when a tract of public 
land is isolated or disconnected within the meaning of the statute, and should 
be offered for sale. His exercise of judgment and.order of sale under the power 
and authority thus conferred has all the force of a proclamation by the Presi- 
dent as to the particular land and takes it out of the operation of.other general ° 
laws governing the disposal of the public lands. The statute establishes a com- © 
plete system for the disposition of such lands and it can not be presumed that 
Congress intended by a subsequent statute embracing the same subject-matter 
to limit its operation by mere implication, if each statute can perform its dis- 
tinct functions within the sphere designed by Cougress without the interference 
of one with the provisions of the other. 

It follows that notwithstanding the provisions of the act of 1890 
that “ all the lands.” in the Public Land Strip shall be open to settle- 
ment under the homestead laws, isolated or disconnected tracts of 
less than 160 acres within that strip may be sold under the power 
given in section 2455, R. S., when 3 in . the Judgment of your office it 
would be proper to do SO. eo , 

The reason given for the adverse action taken not being tenable, 
the action appealed from is reversed. : 

If no reason appears other than that stated by your sie why the 
entry should be canceled, patent will issue under the. certificate of © 
_ purchase, | 7 | 
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| HOMESTEAD ENTRY_QUALIFICATION— —OWNERSHIP OF LAND—UNDI- 
| VIDED INTEREST. : | 


- Herrs or DeWotr v. Moors. 


In estimating the acreage of an. undivided fractional interest in real: estate, — 
for the purpose of determining a homestead applicant’s proprietorship | 
within the meaning of section 2289, R. S., as amended by section 5 of the 
act of March 8, 1891, he shall be charged with that portion of the total 
acreage of the land owned by him in common with others which is repre- 
sented by the fractional extent of his undivided interest. 


Acting Secretary Wilson to the Commissioner of the General Land 
(W.C.P.) Office, August 10, 1908. (C.E. W.) 


This is an appeal taken in behalf of the heirs of Dawn M. De Wolf 
from your office decision of February 21, 1908, affirming the action 
of the local officers and holding intact the homestead aay, No. 

29565, of Nellie R. Baldock, formerly Moore, for the NE. 4, Sec. 18, 
T. 2 5., R. 11 W., Lawton, Oklahoma. 
| This entry, ciated Ries 31, 1901, has been the ab ect of much 
| controversy since September 11, 1902, when Dawn M. De Wolf filed 
her affidavit of contest dharpine that said entry was illegal because 
the defendant was, at the date of registration and entry, the owner 
of more than 160 acres of land, situate in Iowa and California. 

The original hearing before the local officers resulted in a finding: 
favorable to plaintiff. It was shown that defendant was the widow ~ 
of J. C. Moore, who died November 21, 1900, at Rockford, Iowa, 
_ seized of 400 acres of land in ‘said State, and, as it was found by the 
register and receiver, of 320 acres in California. By the terms of 
his will, the widow took one-third of all his property, after the pay- 
ment of a certain legacy and of his indebtedness. The realty in Iowa | 
was subsequently partitioned, 1224 acres being set off to defendant. 
But there was no administration of the said estate in California and 
no partition thereof. The local officers charged the widow with an 
undivided one-third interest in the California lands and concluded 
that her entry aforesaid was illegal on account of the disqualification. _ 

In the fall of 1904 you affirmed this action, subsequently denying a 
motion for review; whereupon she appealed to this Department. 
Under date of May 18,.1905, the Department decided that the evi- 
dence was insufficient to show ‘that the J. C. Moore who owned the 
California lands was identified with the deceased husband of the 
defendant. The case was therefore remanded for rehearing. <A 
motion for the review of this decision was filed by plaintiff and, 
December 28, 1905, the Department. overruled the ‘motion, holdine: 
that. the fact. nat fs family name and initials of the grantee of the © 
California lands and of decedent were the same raised no presump- 
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tion of identity of person; or that to the fact that defendant’s hus- 
_ band was domiciled in Rockford, Iowa, in 1896, no presumption. at- 
tached that he lived in that place in 1888, the grantee of the Cali- 
fornia lands in the last-mentioned year being woe C. Moore ” of Rock- — 
ford, Iowa. It was further held that even “it there were identity of. 


persons, there was no evidence establishing the fact that the Califor-. . 


nia estate passed, as to any portion thereof, to the defendant free 
— from any ¢ adverse claim thereto. , 

‘Later, in October, 1906, a further hearing was had and the parties 
iippeaved submitting ndditional proof. The local officers concluded 
that the new evidence did not change the result reached in the de- 
partmental decisions, and held that the contest should be dismissed. 
_ This is the action which your recent office decision affirmed. 

_ The Department i is unable to concur in your conclusion based on the 
findings of fact below. ‘The ‘evidence is very fully summarized in 


your decision and will not.be amplified in this opinion. It now ap- 


pears that J. C. Moore, husband of defendant, was domiciled in Rock- 
ford in 1888. It further appears from the testimony of his son that | 
about that time J. C. Moore purchased a half section of land i in Kings 
county, California, as well as five acres in Tulare County -in said 
State, the deeds to which the witness had seen. He could not give the 
deseriptions of the two tracts from memory, and it would be rather 
odd if he could. But he did know that his father was the owner of 
820 acres in one county in California. Now the records of the two 
- counties show that J. C. Moore did acquire by deed land answering 
the above description as to acreage. The records further show the 
lands to be free from mortgage or incumbrance of any sort and that 
taxes thereon had been paid up to and including the year 1902-3... 
The evidence is amply sufficient now to demonstrate that defend- 
-ant’s husband, at the time of-his deatli, was possessed of 320 acres of 
land in, California free from incumbrance of any sort, and that under _ 
his will she took an undivided one-third interest in this property ;. 
the extent of her interest under the will would be exactly the same 
as it would have been under the Civil Code of California had he died 
-intestate—an undivided one-third in fee. 
_ Defendant has never asserted her claim to this lana nor has there — 
been any effort, by partition suit or otherwise, to assign any exact 
portion of the whole to her individually. Nevertheless the fact. re- 
mains that immediately upon her husband’s death, she became vested - 
In fee simple.with an interest amounting to one third of the acreage 
of decedent’s estate in California. | : 
The interest, to be sure, is a tenancy in common with other eis of 
the decedent, but she is severally seized of her share which ‘at any time 
can be reduced to a delimited portion of the whole tract or conveyed 
to another person. It is such an interest in land as might, under the 
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| provisions of section 2260 of the Revised Statutes, disqualify the 
owner and occupant from entering: land under the pre- emption law. 
See Richards v. Ward, 9 L. D., 605. 
But, it may be ede an undivided fractional interest does not 
dececanily imply that upon partition exactly that fractional part of 
the whole acreage would be set off to the defendant: It might be 
that of 320 acres of land the major portion of which is worthless, 20, 
30, or 40 acres of good land on partition would be the equivalent of 
one-third of the value of the entire tract. Hence it by no means fol- 
lows that an undivided one-third interest in 320 acres would mean, 
upon division of the estate, the setting off of 1063 acres to defendant. 
While this may be, only actual partition of the estate can demon- 
strate that the several interests in acreage is less than the fraction indi- 
cates. The Department therefore holds that in estimating the acre-. 
age of an entryman’s proprietorship in real estate, within the mean- © 
ing of the 5th section of the act of March 3, 1891 (26 Stat., 1097), he - 
shall be charged with that proportion of the total acreage of a tract 


owned by him in common with others which is represented by the — 


fractional extent of his undivided interest.. No other rule can well 
obtain until, of course, there has been partition of the estate. 

Jt is therefore concluded that defendant, in addition to the 1224 | 
acres owned by her in Iowa, was, at the time of her entry aforesaid, 
also the proprietor of one-third of 325 acres in California (1084. 
acres), making in all over 230 acres and consequently disqualifying 
her, under section 5 of the act of March 3, 1891, supra, as an entryman. 

Your decision is therefore reversed a the entry will be canceled. 


SOLDIERS? ADDITIONAL—SUBSTTTUTION—WITHDRAWAL FOR FOR-. 
ESTRI-Y PURPOSES. . 


Fr ‘LORENCE A. Corrin. 


The Gopimisciviter of the Gage Land Office has full power in an ex parte pro- 
ceeding to review, ou his own motion, any former action by him respecting 
the disposal of public lands, and to correct any former errors respecting | 
their entry, so long as the title remains in the United States. 

Where a soldiers’ additional location is relinquished as to a portion of the land 
embraced therein, because of insufficiency of the base offered, substitution 
of other’ base for such relinquished portion, as of the date of the original 
application, can not be allowed in the face of an intervening withdrawal for 
forestry purposes. : 


Acting Secretary Wilson to the C omméssioner of the General Land 
Me C. Po): Office, August 13, 1908. (J. R. W.) 


Florence A. Coffin appealed from your decision of June 17, 1908, 
_ holding for cancellation her entry under section 2306 of the Revised | 
Statutes as to lot 3, Sec. 17, T. 67 N., R. 15 W., Duluth, Minnesota. 
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~ December 22, 1904, Coffin applied to enter this tract and other land 
‘as assignee of a valid right ‘under Revised Statutes 2306 of ‘one 

chaos ‘of insufficient area to cover both tracts. July 22,1905, you. 
required her to eliminate one tract. The lot here in question was re- | 
 linquished by her October 25, 1905. Entry was allowed as to the 
'. other land and was carried to iene 

August 18, 1905, all of township 67 north, range 15 west, was tem- 
porary dee from entry with view to inclusion in a forest 
reserve. October 24, 1905, simultaneously with her relinquishment, 
mentioned, Coffin applied, as assignee of Jonathan Wood under Re- 
vised Statutes 2306, to enter said lot 3 and two other tracts, and to 
substitute this, to have effect as from date of her application: as as- 
signee of Brooke. 3 November 25, 1907, upon theory that substitution 
was permissible, you allowed the applitacr: December 2, 1907, the 
local office allowed the entry and issued final certificate. June 17, 
1908, of your own motion, you. reviewed your former action and held: 

The action of the office in allowing said entry, as to lot 3, was erroneous, as 
substitution was absolutely inhibited by the intervening withdrawal thereof for — 
forestry purposes, and for that reason the application of Coffin, as assignee of 
- Wood, should not have been considered as of the date of her original application 
-as assignee of Brooke. Blair Burwell .(35 L. D., 184). The entry as to lot 8 

is held for cancellation. . 

Appellant assigns for error that: 1. Your action of November 25, 
1907, rendered the application a right adjudicated. 2. Allowance of 
the entry was merely substitution of consideration and completion of 
a valid entry. 3. tt is contrary to certain departmental decision, 
hereinafter noted. 

The first assignment deserves: small consideration. It is ies 
within the power of the land department, as of other administrative 
officers, so long as title remains in the United States,-to review any 
(naan action respecting disposal of public lands, and to correct any 
former errors respecting their entry. In Knight v. U. 8. Land Asso- 
ciation (142 U. S., 161, 178) the court held: : 7 > 


If, when a patent is about to issue, the Secretary should discover a fatal 
defect in the proceedings, or that by reason of some newly-discovered fact the 
patent, if issued, would have to be annulled, and that it would be his duty to 
ask the Attoruey-General to institute proceedings for its annulment, it would 
hardly be seriously contended that the Secretary might not interfere and pre- 
-yent the execution of the patent. He could not be obliged to sit quietly and 
allow a proceeding to be consummated which it would be immediately his duty 
to ask the Attorney-Gener al to take measures to annul. 


That power here referred to as resting in the Secretary of the 
Interior necessarily rests in that officer who, in practice and organiza- 
tion of the land department, represents and acts for him in final dis-. 
posal of public land. Where, as in this case, in absence of any 

-§8566—vor 87-0OS—8 et 


114 DECISIONS RELATING TO THE PUBLIC LANDS. 


adversary party to bring the case up from your office by appeal, it 
was within your proper powers to reconsider and annul your action — 
intended to be final, when an error in procedure was discovered. No © 
wrong is thereby done or any lawfully vested right any wise alfected, 
as the party claiming to be aggrieved may appeal for review of such 
action, as in fact he has done. | 

By ihe first application Coffin attempted to appa ie more ou | 
lie land than the right she then surrendered entitled her to claim. — 
You detected and pointed out that inherent vice invalidating it and 
. rendering it impossible to be approved. Had this vice in her applica- 

tion been a premeditated fraud, she was entitled to no grace, and the - 
_ proper course was to reject it altogether. Being satisfied this defect 
was of mistake rather than fraud; you held it for rejection, with — 
leave to cure by elimination of part of the land. She cured her 
application by. eliminating the excess, relinquished it to the United 
States, and as to the residue her application was allowed, entry made, 
and patent issued. That transaction was so closed, and nothing more 
. respecting it remained to be done. | | 
_ Before the new application of October 24, 1905, was filed, the for- : 
estry withdrawal intervened. To that time the Government had 
received. no consideration for lot 3, and Coffin had no equitable 
claim to it. 
Your decision is not in conflict with Wright v. Francis (86 L. D., 
499), June 6, 1908, nor with George E. Lemmon, assignee of Jones (36 
L. D., 543), J une 25, 1908, as contended. In the former case there was 
a meritorious right to entry, existing prior to the entry itself.* In 
attempting to exercise his preference right, the former contestant 
made four entries for the several subdivisions, offering five soldiers’ 
additional rights, aggregating 129.20 acres, only 120.07 of which 
were valid. Before his application to substitute new valid rights to 
make the consideration ‘sufficient, Francis and Sweitzer applied for 
entries.. It was held to be equitably due Wright to permit him to 
“make the consideration sufficient for protection of an antecedent meri- 
torlous right, which he in good faith endeavored to exercise. There 
was no relinquishment of former claim, merely a continuous, con- 
sistent pursuit of a prior right made in clear good faith. It was an 
ordinary case of amendment by substitution for a consideration in- 
sufficient and in part bad. This practice of permitting amendment 
in conservation of a prior right is well founded in equitable principle, | 
long recognized by the inn department. 

The other case cited (George E. Lemmon) was uncomplicated by any 
claim of intervening adverse right. It was found that the consider- 
ation offered was insufficient, and, instead of rejecting his application, 
he was permitted to make the consideration good. It has no relation 
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to or penta upon the present case, | wherein Coffin sieoted to relin- 
quish lot 3 from her first application and a waht a! had inter- 
_vened before she had any equity. . 

‘The present case is clearly within the te in Blair Baral supra, 
cited by you. It is governed thereby. 

August 8, 1908, ae Department rendered a een herein wherein 
some facts a che. case were erroneously recited, due to an incomplete 
record transmitted by your office. Such errors do not affect the result | 
then reached but to conform the statements of fact with the record 
_ said decision, not promulgated, is recalled and vacated. 

Your coon 1s ae 


| SraTE OF CALIFORNIA. 


Motion tes review of departmental ascent of May 20, 1908, 386 
LL. D., 482, denied by Acting Secretary ‘Wilson, August 15, 1908. 


———— 


VACATION OF PATENT—RUSTORATION OF LAND. 
_ Gupurson v. Nona Pactric Ry. Co. 


The final decree of a court vacating a patent operates to. revest title in the 
United States, but the land does not again become subject to appropriation 
>. until. restored to entry by the land department, and no rights are acquired | 

_ by the presentation ef an application therefor prior to such restoration. 


- ree Secretary ry W ilson to the Commissioner of the General tana | 


_(W.C.P.) Office, August 19, 1908. (EL O. P. I 


The Northern Pacific Railway Company. has cpoouied to the De: 
- partment from your office neers of January 15, 1908, rejecting its 
application to select the SE. 4, See. 14, T. 149 N., R. BT W., Devils 
Lake land district, North Dakota, ander the pr euons of the act of 


July 1, 1898 (30 Stat., 597, 620), and directing the allowance of the _ 
homestead application of Melvin A. Gunccaan for the same tract. 


‘The land in question was originally entered as a homestead by one 
John M. Holland and patent therefor issued to his heirs December 

17, 1900.. Suit to set aside said patent was instituted by the United 

States and successfully prosecuted to decree vacating the patent and» 


quieting the title in the United States. Said decree was entered May — 


95,1907. The railway company, May 28 following, presented the ap- 
| aiiestion held for rejection by your office. The local officers report 
that they rejected said application the same day it was presented but 
that owing to stress of other business notice of their action was not 

- written until June 24, 1907. June 26,1907, the entry of Holland was 
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by direction of your office canceled upon the records of the local office, 
and on that day Gunderson filed his application to make homestead 
entry of the land. . | 

It is observed that at the time the company’s eee ion was fendered 
the entry of Holland still remained of record in the local office 
though the decree of the court cancelling the patent issued théreon 
had Been rendered and the local officers had notice thereof. Counsel 
while admitting the existence of the settled rule that no rights can he © 
initiated by the filing of an application to enter or else land cov- 
ered by an entry of record, contend that the decree of the court of 
_ its own force operated to clear the record and that no further action 
by the land department was necessary, and that the tract in question 
thereafter became subject to entry by the first legal applicant. 
‘This position is not warranted by any of the Apcsions of the De- . 
partment and is contrary to the well-settled practice obtaining in 
analogous cases. Though the decree of the court operated to revest 
the title in the United States, it still remained for the land depart- 
ment to restore the land to entry by taking such steps,.in conformity 
with the decree, as would clear its records of the entry on which the 
patent vacated by the court was based. The local officers very 
_ properly declined to take these steps until directed by your office and _ 
the selection of the company tendered before the land was restored to: 
entry was properly rejected. The rule of administration adopted 1 in 
similar casés has the sanction of the courts and the Department is of 
opinion the case under consideration falls within it. (Holt v. Mur- 
phy, 207 U. S., 407, 415.) 

It is urged that the local officers did not, as 7 asad by cei: re- 
| iect the salesaon immediately but deferred action until after the land 
had been restored to entry. Even though this could be established ~ 


- it would be immaterial as the company is entitled to a decision only 


upon the facts as they existed at the date the selection was tendered 
and as before stated the land was not then subject to selection by it. 
(Eaton et al. v. Northern Pacific Ry. Co., 33 L. D., 426, 482, and cases _ 


cited.) | 
: The decision of your office is hee earned. 


SOLDIERS’ ADDITIONAL—POWER OF ATTORNEY—TRANSFER OF RIGHT _ 
D. N. CLARK: 


A mere power of attorney to locate a soldiers’ additional right and to ‘sell the 
land located therewith does not invest the attorney in fact with any right 
except as agent for his principal, and the death of the soldier prior to loca- 
tion of the right under such powers constitutes a. revocation oe and 
the right remains an asset of his estate. : 
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Where, however, the soldier disclaims all right to, or interest in the proceeds 

_ of the sale under the power, in consideration of a cash payment, he thereby 

divests himself of all his right, title and interest and vests the same in his 
assignee with power to ae and assign the right. 


| Acting Seer Wilson to the Commissioner of the General Land 
(W.C.P.) Office, August 20, 1908. (EK. F. B.) 


With your letter of August 12, 1908, you transmit, upon the appeal 
of D. N. Clark, the record in the matter of his application for recerti- 
fication to him, as assignee, the soldiers’ additional homestead right 
of William M. Stokes. 

Appellant claims title to said right by. purchase, ‘December, 1906, 
from the administrator of the estate of Stokes, who died January 18, 
1904, the right having been certified to Stokes while in life. — 
| Clark, as assignee, applied for reissue and recertification of said . 

right, claiming that the certificate had been lost or destroyed. His 
7 application was rejected for the reason that the certificate was then 
in the files of your office, with the application for recertification of 
R. H. Peale, who claimed by mesne transfers under an assignment 
made by Stokes while in life.. From that decision Clark did not. 
-appeal. We then filed a protest against the recertification of said _ 
right to Peale, which was dismissed and the additional right was — 
recertified: to Peale May 16, 1908; the certificate being in possession — 


. of Peale and his application showing prima facie a right to the same. _ ; 


It is claimed in behalf of Peale that his title to the soldiers’ addi- 
tional homestead right of Stokes had its origin in an assignment by 
‘Stokes of said right by means of powers of attorney to locate the 
same. and to sell ‘the land located therewith with poner of substi- 
tution. 7 

A mere power of attorney to locate an additional right and to sell _ 
the land located therewith does not invest the attorney-in fact with 

any right except as agent for his principal, and if the soldier dies — 
before the location of the right under such powers they would be 
revoked by the death of the soldier and the right would remain as an 
asset’ of his estate. | 

If, however, there is a disclaimer by the maker of the power of all 
okt to, or interest in the proceeds of the sale, in consideration of a 
cash payment to the soldier, as in the case of John M. Rankin (30 
L. D., +86), it is a sale and assignment of the right which divests the 
soldier of all -his right, title, and interest and vests the same in his. 
assignee with power to sell and assign the right to others. | 

As there is no restraint upon the power of alienation by the soldier 
of such additional right, he may convey the same, and if he does in 
fact sell his right. and receive a consideration therefor the adminis- 
- trator of his estate can convey no title to the same, although the pur- 
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chaser of the right assumed to locate it under powers as attorney for 
the soldier. . 

The facts in this case are at clearly Seen but as your office has 
determined that Peale has submitted sufficient: proof of ownership — 
under a sale of the certificate made by Stokes while in life and the 
right having been recertified to Peale who has possession of the 
original certificate, your decision dismissing the protest of appellant — 
is affirmed, it not being shown that the estate of Stokes had any title © 
or interest in said additional right. 


PALATKA SCRIP—LOCATABLE ONLY ON SURVEYED LAND. 
Stare or Fioripa v. SANTA Fn Pactric R. R. Co.’ 


Palatka scrip may be loosed only - upon surveyed land. 
Land is not regarded as surveyed for the purpose of disposition until the plat | 
of survey has been officially filed in the local office, after nouce as pro- 
vided by instructions of October 21, 1885. 
No. rights are acquired by the presentation of an application prior to the date 
of the official filing of the plat of survey in the local office. 


_ Acting Secretary Wilson to the Commisstoner of the General Land 
(CW. C. P.) —— Office, August 28, 1908. (J. BR. W.) 


OW. W. Clyett, agent for the State of Florida, appealed from your | 


decision of February 10, 1908, rejecting his application to locate — 


‘Palatka scrip on lots 1, 2, 3, and 4, Sec. 85, T. 42 S., R. 20 E., Gaimes- 
ville, Florida. | 
_ The land is part of Gasparilla (alana between Charlotte Harbor 
and the Gulf of Mexico, surveyed in the field during February and 


- March, 1907, plat of which survey was approved by you April 12, 


1907, and transmitted to. the local office to be officially ae June 20, 
1907. | 

June 14, 1907, Clyett, as agent for. the State, applied to joss 
Palatka scrip on lots 2, 3, and 4 and June 19 to locate like scrip on 
lot 1. These the local ae rejected. as to the applications of June 
14, denied motion for review, and Clyett appealed. 

June 20, 1907, three homestead applications were filed for sundry . 
of the lots, together including all of them. James M. Gifford, attor- 
ney mn fot for the Santa Fe Pacific railroad, also applied to select 
all the lots under the act of June 4, 1897 (80 Stat., 36), in lieu of land 
surrendered to the United States in the San Rare Mountains 
Forest Reserve, Arizona. None of the three homestead applicants — 
alleged prior settlement. -The local office put up the lots for dis- 
posal as in case of simultaneous applications and awarded the right 
of entry to Gifford upon his bids aggregating ee 76 tor preference ; 
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Aste of sate ro held that “ The plat of survey was not officially 
filed ... until June 20, 1907, and until that time the lands 
were, so far as being subject to disposal as public lands, unsurveyed,” » 
and affirmed the rejection of the Palatka scrip locations. | 

_ Clyett by his appeal contends that it is immaterial whether the | 
land be regarded as surveyed or unsurveyed on June 14 and 19, when 
his applications were filed and argues— | 

If the lots in controversy were on June 14, 1907, “ vacant and unappropriated 
lands of the United States in Florida” they were subject to location whether 
surveyed or unsurveyed. Congress put no conditions except the fact that they 

_ were vacant and unappropriated. | 

The act under which this scrip was issued to the State and was by 
the State sold with power delegated by the State to its vendee to— 
locate it, authorized selection a | 
an equal quantity of land from any of the vacant and unappropriated public . 
lands of the United States in Florida and patents shall be issued to the State 

- for the land so selected. 

_ Public land can be disposed of only after survey. By express a 
of Congress in certain cases rights to enter lands may be located in 
advance of surveys but such locations necessarily remain unexecuted 
by patent until the lands are identified by survey and proper descrip- 
tions can be given. Such locations in advance of surveys must be made | 
to conform to survey lines when made. But except by special author- 
ity of Congress no rights are or can be recognized by the land. de- 

partment to arise from attempted scrip locations in advance of 
surveys. There was in the act no authority express or ‘necessarily 
implied to make location of the Palatka scrip. on unsurveyed. lands 

- and it necessarily follows that the words “ vacant and unappropriated 
lands.” must be read in the light of the general legislation of Congress — 
and means only surveyed lands subject to disposal by other ordinary 
forms of entry. 

Under section 441, Revised Statutes, the Secretary of the Interior. 
is made head of the land department and charged with supervision of 
public business relating to public lands. By section 453, under his 
direction, the Commissioner of the General Land Office is charged 
with— | 
all executive duties appertaining to the surveying and sale of the public lands 
of the United States, or in anywise respecting such public lands .. . and 


the issuing of patents for all grants of land under the authority of the Gov- 
ernment, 


Section 161 (R.S., U. 8) provides that— 


‘The head of each Department is authorized to prescribe rules and regulations, 
not inconsistent with law, for the government of his Department, the conduct of 
his officers and clerks, the distribution and performance of its business, and the 
custody, use, and preservation of the records, papers, and property appertaining - 

* to it. 
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In Knight v. U. S, Land Association (142 U: S., 161, 178), the 
court, referring to these sections, said: 


The mode in which the supervision shall be exercised in the absence of stat- 
| utory direction may be prescribed by such rules and pee ceura tions as the Secre- 
tary may adopt. 


° The test of validity of an executive regulation i is ics stated by the 
court in Boske v. Comingore (177. U. S., 459, 470): 


In determining | whether the regulations: promulgated by him are inten 
with law, we must apply the rule of decision which controls when an act of. 
‘Congress is assailed as not being within the powers conferred upon it by the 
Constitution; that is to say, a regulation adopted under section 161 of the 
Revised Statutes should not be disregarded or annulled unless, in- the judgment 
of the court, it is plainly and palpably inconsistent with law. Those who insist 
‘that such a regulation is invalid must make its invalidity so manifest that the 


. court has no choice except to hold that the Secretary: has exceeded his authority 


and employed means that are not at. all appropriate to the end aed in the 
act of Congr ess. 

- The imposing of a tiilodes notice to the public between caparovel i 
of the plat of survey and the opening of land to entry is purely an 
administrative regulation, not authorized in express terms by any 
statute. It is a regulation intended to assure equality of opportunity 
to all desiring to be purchasers, and originated October 21, 1885 (4 
L. D., 202). The working of this regulation has been found salutary, 
assuring equality of opportunity to all. The regulation has now stood 
nearly a quarter of a century, during which Congress has not legis- 
lated to annul it or show its disapprobation of it. The Department 
has no doubt of the Secretary’s power to establish it and will not dis- 
regard or recede from a rule that has proved so Just, salutary, and | 
satisfactory in its operation. 

Appellant might with other applicants have attended the opening 
and bid like the rest for the preference right of entry. He chose not — 
to do so, but stood upon his supposed rights under the applications 
made before the land had been opened to entry. Under them he got 
no right. State of California v. Koontz Ae L. D., 648, 645). . 

¥c our decision i is affirmed. 


ADDITIONAL HOMESTEAD—COMPLETION OF ORIGINAL ENTRY— 
SECTION 2, ACT OF APRIL 28, 1904. 


Crartes I. Rarrer. 


The act of April 28, 1904, does not require that the right of additional entry 
accorded by section 2 thereof shall be exercised prior to completion of title 
to the original entry, and the fact that the original entry was commuted 
prior to the filing of the additional application in no wise affects the addi- 
tional right, provided the applicant at that time continues to own and 
occupy. the original tract. ; 
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Acting Secretary Wilson to the Commissioner of the General Land — 
(F. W.C.) Office, August 26, 1908. (P.E.W.) 


August 25, 1905, Cas I. Rafter made homestead entry No. 2168, 
Rosebud series, for the N. 4 SE. 4 and SW. 4 NE. 4, Sec. 23, T. 96 N., 
R. 72 W., Mitchell, South "Daleota. on ehie he thereafter Submited 
eonimetition pr wot, receiving cash ‘conse No. 1030 on January 16, 
1907, and patent on June 29,1907. 
| “August 23, 1907, under ection 2, act of April 28, es Stat., 
527), he made ngmestend entry, No. 2708, for the NE. i 1 SW. 4 of the 
same section, alleging that at date of this second entry < still owned 
and resided upon the land embraced in his original entry, ‘No. 2168. 
December 3, 1907, your office held said homestead entry No. 270 
— for aan as improperly allowed, for the reason that section 
of the act named forbids the acquisition of title to lands entered under — 


- gaid act through commutation under the provisions of section 2301; _ 


Revised Statutes, and it follows that additional entries cannot be 
made under section 2 of that act by persons who have, prior to their 
- applications to make such additional entries, commuted their original 
‘entries, citing the circular of July 27, 1907. 

The entryman was allowed sixty ee to furnish notice of his elec- 


tion to hold his homestead: entry No. 2708, under the provisions of — — 


section 6, act of March 2, 1889 (25 Stat., 854), and of his intention 
to aaaply with the homestead law as to the land now sought, through’ 
_ the proper period of. residence and cultivation, failing of which, or 
to appeal, said entry will be canceled. 

Rafter has appealed to the Department. 

Section 2 of the act of April 28, 1904, supra, permits one a whe. made . 
homestead entry for less than one-quarter section of land and still 


resides upon and owns the original tract, to enter other and addi- | 


tional contiguous land to make not over 160 acres in the aggregate, 
“ without. proof of residence upon and cultivation of the additional 
entry,” and there is no requirement that the additional entry shall be 
inade prior to the acquisition, in any manner, of title to the land 
~ first entered. It is only provided that title to the additional tract 
shall not be acquired by commutation. It is only necessary, therefore, 
that the entryman shall continue for five years to reside upon and 
cultivate the land taken under both entries, and this he may do after 
commutation of the original entry. The law requires continued own- — 
ership of the original tract,-and residence thereon to date of the addi- 
tional entry, and five years compliance with the law before issue of | 
. patent for the additional tract. See the case of Almon B. ae | 
(86 L. D., 402). 
The additional entry will sce be held. intact sabe to. 


_ proof,.on due notice, of compliance with the law as to residence and = 


cultivation, your said decision being hereby reversed. 
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OPENING OF ROSEBUD INDIAN LANDS IN SOUTH DAKROT.. (ERIPP 
COUNTY). . 


By THE Pxesivent OF THE Unrrep Grane. | 
A PROCLAMATION. 


Wawk by the act approved March 2, 1907 (34 Stat., 1280), the 
Congress directed that all that part of the Rosebud Tada Reserva- 
- tion lying south of the Big White River, and east of range 25 west, of 
the sixth principal meridian, except all sections 16 and 36, which 
were granted to the State of South Dakota, and excepting als such 
parts thereot as have-been or shall hereafter be either allotted to In- 
dians, selected by said State, or reserved for town-site purposes, be 
- disposed of under the general provisions of the homestead laws of the 
United States, and be opened to settlement, entry, and occupation . 
only im such manner as the Pr esident might pieenve oe Diem 
mation ; . 
Now, therefore, 1, ness Busser President of ae Gaited 
States, by virtue of the power and authority vested in me by said act 


of Congress, do hereby prescribe, proclaim, and make known that all 


of said lands which shall remain unallotted to Indians, unselected by — 
said State, and unreserved for town sites, on the first.day:- of March, 
~ A. D. 1909, will be opened to settlement and entry under the general 
provisions of the homestead laws and of said act of Congress, in the 
manner herein prescribed, as follows,.and not otherwise: | 
{.. Any person who is qualified to make a homestead entry may, be- 
tween 9 o’clock a. m., on Monday; October 5, and 4.30 o’clock p. m., on 
Saturday, October 17, 1908, and not fheroa tab. present to James W. 
“Witten; Super sutendent of. the Opening, or to ne person acting for 
him, at either the town of Dallas or the town of Gregory, in Gregory 
county, South Dakota, either by ordinary mail or otherwise, but not 
by registered mail, a sealed -envelope which bears. no distinctive 
marks indicating the name of the applicant, and which contains his | 
application for registration, hereinafter prescribed. | 
9, All applications for registration must be made on forms pre- 
scribed and furnished by the General Land Office, and must. show 


that the applicant j is qualified to make homestead entry, and state his 


age, height, weig eht, and post-office address, and be sworn to at one of 
the following-named. towns: Chamberlain, ‘Dallas, Gregory, or. 
_ Presho, in the State of South Dakota, or O’Neill or Valentine, i in the 
State of Nebraska, before a United States commissioner, judge or 
clerk of'a court of record, or a notary public, authorized, under the 
laws of said States, to administer oaths in said towns. | 7 
_ 3, Any person filing more than one affidavit, or in any other than 


his true name, shall be denied the privilege he might have otherwise 


secured, under this drawing, except that any honorably discharged 
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waleier: or sailor entitled és the benefits of section 2304 of the Revised. - 
‘Statutes of the United States, as amended by the act of March 1, 1901 
(31 Stat., 847), may be represented by an agent of his own palection for 


~ the purpose of. executing and presenting his application | for registra- 


tion, due. authority Gere being shown, but no person shall be per- 
mitted to act as agent for more than one such soldier. or sailor, and. 
the agents of all Sand sailors must execute the affidavits re-_ 
quired of them at one of the towns named -above, and present the - 
same in the same manner in which persons who are not soldiers : are 

required to present their applications. | 


Envelopes showing on. the outside distinctive ages of any cae 7 


ter indicating the name of the person whose eppiontion is: inclosed 
therein, shall be eliminated fromthe drawing. 
' 4, Beginning at 10 a. m. on October 19, 1908, and continuitig eee: 
after as long as may be necessary, there shall be impartially taken and | 
drawn from the whole number of envelopes so presented such number 
of them as may be necessary to carry into effect the provisions of this’ 
proclamation; and the applications for registration contained in the 
envelopes so drawn shall, when they are correct in form and execu- 
tion, be numbered socaliy3 in the order in which they are drawn, and 
~ the number thus assigned shall fix and control the order in which ap- 
plications to enter may be prec after the lands shall become sub- 
ject to entry. ; | | 

5. Immediately after the drawing a re of tie successful applicants, 
showing the number assigned to each of them, will be conspicuously 
posted at the place of registration and furnished to the press for pub-_ 
lication as a matter of news, and a notice will be promptly mailed to 
each person whose name is drawn and numbered, informing him of | 
the number assigned to him, and of the date on which he must apply 
to enter, and later he will, in due time, be furnished with a copy of 


the regulations controlling the method of entry, and be supplied with _- 


a map showing the lands subject to entry. The notice will be mailed 
to the post-office address given by the applicant.in his application for 


registration, except in cases where the applicant requests otherwise, 


and any applicant who changes his post-office address before Novem- | 


ber 1, 1908, should at once inform the Superintendent of the. Opening 4 


of the ahaa | 7 
6. Commencing at 9 a.m. on March 1, 1909, and scat: there-_ 
after on such dates as may be fixed by the Searetaty of the Interior, | 


persons holding numbers assigned to them under this proclamation. - 


will be permitted to present their applications to enter (or their de- 

claratory statements, in cases where the applicant. is entitled to make 
entry as a former soldier), in the order in which their EppHeauons 
_ for registration were drawn and numbered, | 
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_ % If any person fails to apply to enter or to file a declaratory 
statement, if he is entitled to do so as a former soldier, on the day 
assigned to him for that purpose, or if he presents more than one ap- 
plication for registration, or presents an application in any other 
than his true name, he will forfeit his right to enter any of said lands 
| prior to September 1, 1909. ve Ss 
8. None of these land shall become subject t to settlement ‘or-entry 
“prior to September 1, 1909, except in the manner prescribed herein, 
and all persons are sdmoniahed: not to make any settlément prior to 
that date, on any lands not covered by entries made by them under 
this proclamation. 
_ 9, The Secretary of the Interior shall we and publish sieht fai 
and regulations as may be necessary and proper to carry into full 
force and effect the manner of settlement, occupation, and entry as 
herein provided for, and he shall, prior to the first day of March, 
reserve from said lands such. tracts for town-site purposes as, in hie 
opinion, may be required for the future public interests. 
- In witness whereof I have hereunto set my hand and caused the 
seal of the United States to be affixed. | 
- Done at the city of Washington this 24th leg of August, in the 
year of our Lord one thousand nine hundred and eight, and of the 
independence of the United States the one hundred and thirty-third. 
| SEAL. | | 
, Sire RoosEvELT. 
By the President: | | | | 
 Anvey A. ADEE, 
| Acting Secretary of State. 


OPENIN G OF ROSEBUD INDIAN LANDS IN SOUTH DAKOTA (TRIPP 
COUNTY). . 


REGULATIONS. 
_DEpaRTMENT OF THE INTERIOR, — 
Washington, D.C. , August 25, 1908. 


The Commissioner o y the General Land Office. | 
Sir: Pursuant to the proclamation of the President issued August 
| 24, 1908, for the opening to settlement, occupation, and entry of cer- 
tain lands formerly within the Rosebud Indian Reservation in the. 
- State of South Dakota, under the act of Congress approved March 2, 
1907 (34 Stat., 1230), and the general provisions of the homestead 
laws, the following rules and peel aon are issued : 

1. Applications for registration—Any person qualified and desir- 
ing to make entry of any of said lands may, either through the mails — 
or otherwise, but not by registered mail, deliver to James W. Witten, 

Superintendent of the Opening, at either the town of Dallas or the 
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town of Gregory, i in the State of South Dakous: a. Sata envelope 


containing his sworn application for registration, showing his: age, 


height, weight, and post-office address, and his qualifications to mare 
entry under the homestead laws. 


9. The applications specified in the ee paragraph iar ie 


on forms similar to those attached hereto, and furnished by the Gen- 
eral Land Office, and they must be sworn to before a United States 
commissioner, judge or clerk of a court of record, or a notary public, 
m one of the following- named towns, to wit: Chamberlain, Dallas, 
Greg gory, or Presho, in the State of South Dakota, or O’Neill-or Valen- 
tine, in the State of Nebraska, and not elsewhere. | -_ 

3. No person is authorized to present more than one application of 
the character mentioned above in his own behalf, nor in any other 


than his true name, or on behalf of any other person except as herein 


provided, and if more than one application is presented by any per- 


son in violation. hereof he will be deemed to have waived and for- | : 


feited the right to have either or any of his applications considered, 
and they will not be considered, but any honorably discharged soldier 
or sailor entitled to the benefits of section 2304 of the Revised Stat- 


utes of the United States, as amended by the act of March 1, 1901 (31. 


- Stat., 847), may be represented by an agent of his own selection for — 
the purpose of executing and presenting the application above pro- — 


vided for, due authority therefor, upon a form provided by the Com- 
‘missioner. of the General Land Office, being inclosed in the envelope 
with the application. No person will, however, be permitted to act 
as agent for more than one such soldier or sailor. | 

4, No application for registration will be received or considered if 


it is presented to or reaches the Superintendent of the Opening before — 
~. 9 o'clock a, m. on Monday, October 5, 1908, or after 4.30 o’clock p. m. 


on ‘Saturday, October 17, 1908, nor will any application ce is not 
sworn to in one of the aheee: mentioned towns be considered. 


All envelopes containing applications for registration should be : 


plainly addressed to “ James W. Witten, Superintendent of Open- 
ing,” at Dallas or Gregory, South Dakota. No application will be 
considered which is received by registered mail, or received in an en- 


velope which bears any mark that in any way indicates the person | 


who makes the application. No envelope should contain more than 


one application for registration, or contain any other paper than the 


application, except that the es authority to represent a soldier, 
as provided in paragraph 3, must accompany the soldier’s application 
for registration, when it ee filed by the agent. Proof of naturaliza- 


tion and of amuilitary service, and other proof required, as in case of 


second homestead entries, will be exacted before the entry is allowed, 
but they should not. accompany the SppnceHon for a 
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_ Blank forms of. applications and envelopes desired by persons reg- 
istering for themselves, will be furnished through the officer before 
whom the application is sworn to, but soldiers should write to 
“ James W. Witten, Superintendent of Opening, General Land Office, 
Washington, D. C.,” prior to: September 25, 1908, or apply to him at -— 


Gregory or ‘Dallas South Dakota, after thet date, for blank forms — 


tor appointment of agents. 
_ 5. Method of receiving and handling Oey athe Superin- 
tendent of the Opening will provide himself with a strong box or 
boxes, securely closed, fastened, and sealed in such a manner ve they 
can not be opened and closed again without leaving evidence thereof. 
These boxes must be so constructed. that the applications may be _ 
deposited therein but can not be extracted therefrom before the time © 
_ fixed for their opening, without detection. | 7 
6. As soon as any envelope, properly indorsed as herein pr aviden | 
has been received by the Superintendent of the Opening, it will be | 
deposited in one of the boxes, which will be guarded by the repre- 
sentatives of the Government cael the pas are publicly opened, as 
_ hereinafter provided. 
- % Beginning on Monday, October 19, 1908, at 10 o ‘clock a.m., the | 
. Superintendent of the Opening will, under the supervision and with 
the assistance of such persons as may be designated for that pur- 
pose, publicly open the box or boxes, and thoroughly mix all of the 
envelopes deposited therein, and after they have been so mixed en- 
velopes will be drawn, one at a time, until six thousand of them, con- 
taining applications correct in fan and execution, but no more, 
have been dr awn, and as fast as they are drawn the envelopes will be 
publicly opened in the order in which they were drawn, and a dis- 
‘tinctive serial number, beginning with number one, will be placed 
on each application contained in such envelopes, corresponding with - 
the order in which the envelopes were drawn, and the numbers thus 
given will control the order in which the qualified persons named — 
therein will be permitted to make entry. All applications contained 
‘in envelopes opened, as above provided: which are not correct in 
form and execution, will be stamped * ‘ Rejected—Imperfectly Exe- 
cuted,” and filed in the order in which they were opened. | 
8, As soon as an application, correct in form and execution, has 
been drawn and numbered, as prescribed above, the name and address 
of the person who executed it, and the number indorsed thereon, will 
be publicly announced and recorded in:a book to be known as “ List 
of Authorized Applicants for Rosebud Lands, 1908,” and copies of 
such list will be subsequently posted at the place where the drawing is 
held, and furnished to the press for publication as a matter of news. 
9. All envelopes in excess of those drawn.and numbered, as above | 
directed, will be opened and the applications therein will be scru- 
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_tinized for ie purpose of deter mining whether any person who 
has drawn a number entitling him to rake entry has presented more 
than one application, and if it is discovered that any such person has 


-. presented more than one application, or presented it otherwise than 


as provided herein, his name will not be retained upon the list of 


authorized applicants and he will be denied the privilege of entry he | ; 


might otherwise have received under this drawing. 
10: Notice will be promptly mailed to each person, ieee name — 
appears on the list of authorized applicants, giving him the number 
assigned to him, and advising him that he will later receive notice of 
the time and place upon which he will be permitted to appear and 
make entry. These notices will be mailed to the addresses given by 
applicants for registration, unless. other addresses are later given. 
Each person who deposits an envelope should, however, in his own — 
behalf, employ such means as will insure his prompt and accurate — 
information through newspaper reports of the successful applicants, — 
or otherwise, as to the number assigned him, as the notice may pos-. 


sibly miscarry in the mail, and all persons applying to register who a 


change their post-office addresses prior to November 1, 1908, should. | 


notify the Superintendent of the Opening, at Washington, D. Ca 08. ** 4 - 


that fact, and give him their new addresses. 

11. Mf ethod of making entry—Persons who have been inet 
numbers which entitle them to make entry may present their applica- 
tions and make entry at the place designated in the notice given them, — 
as follows: Commencing on Monday, March 1, 1909, the applications 
of those persons who have been assigned fame eke { to 50,. inclusive, | 
‘must be presented in person (in cases of soldiers and culos. in the 
manner permitted by section 2309 of the Revised Statutes of the 


United States), and such applications will be considered in their 


numerical order during that day, and the applications of those who 

-have been assigned numbers 51 to 125, inclusive, must be presented — 
and will be considered in their numerical order during the next day, 
and the applications of those who have been. assigned numbers 126 to— 


200, mclusive, must be presented and will be considered in their - - 
| eeu order during the next day, and the applications of those — 


who have been assigned numbers 201 to 300, inclusive, will be pre- 
sented and considered in numerical order on the next day, and the — 
~ applications of those who have been assigned numbers 301 to 400 © 
must be presented and will be considered in their numerical order 


. during the next day, and so on, Sundays: and legal holidays excepted, 


until 1,500 persons have been given an opportunity to make entry, 
after ied the applications of hous holding numbers from 1,501 to . 
1,625, inclusive, must be presented and will be considered in their 
numerical order during the next day, and so on, at the rate of 125 a. 
day, until 2,500 persons have beén given an opportunity to make 
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entry, after which is ‘applications of 150 persons may be preseitted 
and will be considered on each succeeding day, until 4,000 persons 
have been given the privilege of making entry. No further appli- 


cations to enter will be received or considered until August-2, 1909, — 


after which applications to enter may be presented in their numerical © 
order by those who hold numbers above 4 000, at the rate of 100 for 
each day, Sundays excepted. . 

12. If any person who has been assigned a ee entitling him to 
make entry fails to appear and present his application for entry, 
when the number assigned him by the drawing is reached, his right 
to enter will be passed until after all other applicants assigned for. 
that day have been disposed of, when he will be given aniother oppor- 
tunity to make entry on that in failing in which he will be deemed — 
to have abandoned his right to tank entry prior to September 1, 1909. 

13. At the time of appearing to make entry each Noplicay must 
furnish such affidavits as may be required to identify himself as being 


+ the person who executed the application upon which his number was 


assigned, and hé must, by affidavit, show his qualifications to make a . 


. homestead entry. If an applicant files a soldier’s declaratory state- 


- ment, either in person or by agent, he must furnish evidence of his .e 
; jilea service and honérable: i lie eee. All foreign-born persons 
- must furnish proper evidence that they have either filed their decla- _ 
rations of intention to become citizens, or that they have been fully 
| naturalized, and all persons applying to make second entries must 
furnish the number and date of their former homestead entry and a 
description of the land entered, and also present an affidavit, cor- 
-roborated by the oaths of two other persons, showing facts which 
entitle them to make entry. This affidavit must conform to the gen- 
eral regulations governing applications for second entries in Fores 
at the time the application is presented. | | 
14. Payments required.—All persons who enter these lands will be 
required to pay the usual fees and commissions collected under the 
homestead laws where the price of the land is $1.25 per acre,.and, in 
addition thereto, all persons who make entries prior to June 1, 1909, 
must pay as the purchase price of said lands $6 per acre, and: those 
who make entry between May 30 and September 1, 1909, must pay 
$4.50 for each acre embraced in their entries, as follows: One-fifth to 
be paid in cash at the time of entry, and the balance in five equal 
annual installments, to be paid in one, two, three, four; and five years, 
respectively, from and after the date of entry, and in cases where 
entries. are commuted under section 2301 of the Revised Statutes of — 
_ the United States the entryman must pay all the deferred and unpaid: 
| installments of the purchase price at the time he makes proof of — 


actual residence and cultivation for the full period of fourteen 7 


nee All peeene who make entry after pues al, 1909, will be 
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fesuved to pay $2.50 per acre, in the same manner and upon the 
same conditions mentioned above. ) 

15. In case any entryman fails to make the annual payments, or 
any of them, promptly when due, or fails to comply with the require- 
ments of the homestead law, all rights in and to the lands covered by 
his entry-shall cease, and any. payments theretofore made shall be 
forfeited and the entry canceled and the lands reoffered for sale and 
entry under the provisions of the homestead aay at the same price 
that it was first entered. 

16. All of the lands affected by these cemalurions which have not 
been entered, as herein provided, prior to September 1, 1909, will, on © 
that date, but not before, Gaeane subject to settlement and entry by 

any qualified homesteader, under the general provisions of the home- | 
stead laws and of said ace of March 2, 1907, at the price of $2.50 per 
acre, and all persons are especially. cimeninel that under said act of 
Congress it is provided that no person shall be permitted to settle 
upon, occupy, or enter any of said lands, except in the manner pre- 
scribed in this proclamation, until after the 31st day of August, 1909. — 

17. The usual nonmineral and nonsaline affidavits will not be re- 
quired with applications to enter made prior to September 1, 1909, 
but evidence of the nonmineral and nonsaline character of the lands 
entered after that. date must be furnished by the entryman, before 
their final proofs are accepted. 

18. Proceedings on contests and rejected applications. __When the 
register’ and receiver of the land office at which these lands will be- 
come subject to entry for any reason reject the application of any 

person claiming the right to make entry, under any number assigned © 
_to him under these: regulations: they will at once advise bin of the 
rejection and of his ent of appeal, and further action thereon shall. 


be controlled by. the following rules, and not otherwise: 


(z) Applications either to file soldier’s declaratory simian or 
to make homestead entry of these lands must, on. presentation in 
accordance with these regulations, be at once socspied or rejected, 
but the local land officers may, in their discretion, permit amendment 
of defective applications during the day only on schich they are pre- | 
sented. If properly amended on the same day entry may be permit- 
ted after the numbers for the day have been exhausted, in. their 
numerical order. 

(6) No appeal to the General Land Office will be allowed or con- 
sidered unless taken within one cl (Sundays apes) after the 


7 rejection. of the application. 


(c) After the rejection of an application, whether an appeal. be 
taken or not, the land will continue to be subject to entry as before, 
excepting that any subsequent applicant for the same land must be 

53508 VOL 37--08——9 | 
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informed of the prior rejected wpplieation and that his eppliga tions 
if allowed, will be subject to the disposition of the prior application 
_. upon appeal, if any be taken, from the rejection thereof, which fact 

~ must be noted upon the receipt issued him and upon the application 
allowed. 

(d) Where an eanpeal is ae the papers will be sianiediataly ee ne 
warded to the’ General Land Office, where they will be at once care- 
fully examined and forwarded to the Secretary of the Interior with 
appropriate recommendation, when the matter will be promptly 
decided and closed. 
~  (e) Applications filed prior to Sepionber dg 1909, o contest 
entries allowed for these lands, will also be ‘anediately forwarded to 
the General Land Office, where they will be at once carefully exam- 
‘ined and forwarded to the Secretary of the Interior, with proper 
recommendation; when the matter will be promptly decided. 

_ (f) These regulations will supersede, during the period between 
March 1, 1909, and September 1, 1909, any ile of Practice or other 
regulation governing the disposition of applications with which they 
may be in conflict, in so far as they. relate to the lands affected by | 
these regulations, and will apply to all appeals taken from actions 
of local officers during that period affecting any of these lands. 
Very respectfully, 
Jussn E. ree . 
Acting Secretary. 


Form of application for registration. 


on is , of post-office, aged —— years, height ——— feet -—— 
inches, - weight pounds, in support of this, my application for registration. 
for the next land opening to be held after the date hereof, do solemnly swear 
that I am a citizen of the United States, or have declared my intention to 
become such : that I am not the owner of more than 160 acres of land, and have 
not heretofore made any entry or acquired any title to public lands which. dis- 
qualifies me from making homestead entry; that I honestly desire to enter © 
_ public lands for my own personal use as a home and for settlement and cultiva- 
tion, and not for speculation. or,in the interest of some other person; that I pre- 
sent this application for that nurpose only, and have not presented and will not 
paca any other affiday it or this kind. 














re 





‘The sonatas was subscribed aud sworn to before me, after it was read to or 
by ae this day of , 19—, at — 

















THIS. APPLICATION MUST BE SWORN TO AT ONE OF THE PLACES NAMED IN THE 


PROCLAMATION, 
Agent’s affidavit. 











of —--— post-office, aged ——— years, height —— ft. ‘in. 
Ibs., do solemnly swear that I am the duly appointed 
, of — post-office, who desires to make entry of lands 


Ly. 
——, and weight 
agent of 


? 














ee; 
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under section 2304, Revised Statutes of the United ‘States, as amended by the 


act of March 1, 1901, at the land. opening occurring next after the date of the 


attached affidavit; and that I have not presented and will not present an affi- 
| dayvit of this char acter for any other person. 














Subscribed and sworn to before me this - day of : > 19—, at 


. THIS AGENT’ Ss APPLICATION MUST BE SWORN TO BY HIM AT ONE OF THE PLACES . 
MENTIONED IN THE PROCLAMATION, 


Soldier’s and sailor’ ‘s aptdavit. 











FS , of - postonice: do solemnly swear that Tam waaiiied 
to make a homestead entry and entitled to the benefits of section 2304, Revised 
Statutes. of the United States, as amended by the act of March 1, 1901; that I 
hereby appoint - my agent and attorney . in fact to present my 
application for registration for the next land opening occurring after the date. 
hereof, and to thereafter file a declaratory statement for me under section 2309, 
Revised Statutes of the United States, for any lands embraced in said opening; 
that I make this affidavit in good faith for the sole purpose of securing public 
lands for a home for myself, and for the purposes of settlement and cultivation, 
and not for ‘speculation ; that I have not presented and will not personally 
present an affidavit under said proclamation nor authorize any other person 
than the one named above to present such an affidavit for me. The name of, 
“ny agent was aoritten into this affidavit befor € it.was sworn to by ve. 











, 19—. 





‘Subseribed. and sworn to before me 


el ——— 





This may be sworn, fe before any officer using a seal, in any eae or “Ter- 
ritory. 


INFORMATION RELATIVE TO THE OPENING OF THE ROSEBUD OR 
. TRIPP COUNTY LAND. 


CIRCULAR. 


DeparTMENT OF THE Lorrunror, 
GeneraL Lanp Orrron, 

| Wakingion dD. C., August 25, 1908. — 

Any person desiring to register for the opening of the Rosebud 
lands in South Dakota (Tripp County) under the President’s recent 
proclamation, and the instructions issued by the Secretary of the 
Interior, must go before a United States commissioner or a judge or ° 
a clerk of a court of record, or a notary public in one of the follow- 
ing towns, viz: Chamberlain, Dallas, Gregory, or Presho in South 
Dakota, or O’Neill or Valentine in Nebraska, and there sign and 
swear to an application for registration shih will be furnished 
- him by the officer before whom he makes his oath. This application. 


must be sworn to between October 5 and October 17, 1908, and after — 


it is sworn to it must be inclosed, unfolded, in an enlone. which 
will be furnished by the officer administering the oath, and the envel- 
ope must then be addressed and delivered to “ James W, Witten, 
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Superintendent of Opening,’ at either Dallas or Gregory, South 
Dakota, before 4.30. p. m. on October 17, and not after that, either 
by mail or in person, or otherwise, but not by registered mail, and 
_ the envelope must not have the name of the pookoae written on it. 

Soldiers and sailors who served for ninety days during the War 
of the Rebellion, the Spanish-American War, or the Philippine 
Insurrection, ell not be required to go to either of the above-named. 
towns to swear to their applications, but they may appoint agents to 
present their applications for them, and these appointments may be 
made and sworn to in any State or Territory. The appointment of 
an agent. by a soldier must be made in writing on a blank form which 
~ may be obtained by Bip: to “James W. Witten; General Land 
Office, Washington, D. C.,” prior to September: 25, 1908, or at his 

headquarters at Dallas, South Dakota: after that ate, or from the 
officer in charge of the registration blanks at either of the towns 

- named above, after October 4. The appointment must be sworn to. 
_.. by the soldier, and should not be made on any form other than the 
ene prescribed for that purpose.. The agent’s name must be written 
into the blank form of appointment before the soldier swears to it, as 
appointments can not be made out in blank and the agent’s name 
subsequently written into them. The agent must go to one of the 
towns named above and swear to an application for registration, 
which will be attached to the soldier’s appointment, and he can then 
deliver the application and appointment to the Superintendent of 
the Opening, by mail or otherwise, at either Dallas or Gregory; 
South Dakota. The agent may register both for himself and for — 
one soldier, but the same person can not’ be agent for more than one 
- soldier, and no person will be permitted to take part in the drawing 
who presente more than one application in his own behalf, either. in 
person or through an agent. A soldier who files by an agent can not, 
therefore, file in person. Soldiers who did not-serve during the wars 
meatienee above have no greater rights than _ persons who have 
never served in the Army at any time. 

A drawing will be held at Dallas, South Dakota, on October 19, to 
determine who of the persons registered will be given the right to 
- make entry. If a person draws a number smaller than 4,001 he will 
be notified by mail, addressed to the post-office given in his applica- 
tion, unless he subsequently gives another, to-appear at some date, 
probably 3 in the month of March, 1909, ee he will be permitted to 
enter one-quarter section, or less, of these lands, for which he will be 
required to pay the asaal fees faa commissions and $6 an acre. If 
the number drawn is between 4,000 and 6,001, the applicant will be 
notified in the same manner of some date in August, 1909, when he 
can make entry at $4.50 an acre, if any of the lands remain unentered 
at that time. The fees and commissions and one-fifth of the purchase _ 
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money must be paid when the sees is made, and the ccmaindes ae the 
purchase money in five equal annual payments, without interest. At 
the time he makes final proof he will be required to pay the usual fees 
- and commissions required of homestead entrymen making proof. If- 
a person enters 160 acres under a number smaller than 4,001 he must, 
therefore, pay $192 on the purchase price and $14 as fees and com- 
missions, or a total of $206, at the time he makes entry, and he will be 
required to pay $153.60 annually thereafter for five years. If he 
enters 160 acres under a number above 4,000 he must pay $144 pur- 
- chase money and $14 fees and-commissions, or a total of $158, when 
he makes entry, and subsequently he must pay five your annual 
installments of $115.20 each. 7. 
- Tf an entryman fails to make any annual tourer ih 7 becomes 
due, or fails to reside on and cultivate the land as the law requires, 
his entry will be canceled, and all former payments made by him will 
be forfeited. - . 

After an applicant has made entry, he can obtain patent by com- 
plying with the requirements of the homestead law, as to residence | 


-_ and cultivation, for five years, and making the annual payments, or, 


after actually residing upon and eulavating the land in good faith 
for the full period of fourteen months, he can obtain title by proving 
that fact, and paying all the unpaid purchase money. The residence — 
required upon these lands means the actual, bona fide making and 
maintaining of a home: oe to the entire exclusion of a haitc 
elsewhere. | 

The requirements’ as to residence, suavaton: ancl payment apply 
to soldiers as well -as to others, except that a soldiey who served dur- 
ing any of the wars mentioned above may, after residing on the land 
- for twelve months, or longer, claim credit for the period of his mili- 
tary service during such war, or, in other words, when a soldier’s 
military service, added to the period of his residence on the land, 
equals five years, he will not be required to longer reside upon or 
-- cultivate the land, but he must make his installment payments annu- 
ally, unless he elects to make all of the payments at the time he makes 
his proof at an earlier date. | 

Persons are not entitled to register for this opening if they will be 
under twenty-one years of age at the time they apply to make entry 
or are married women, and not heads of families, or are not citizens 
of the United States and have not declared their intentions to become 
citizens, or are owners of more than one hundred and sixty acres of 
land, or have obtained. title to or are-claiming three hundred and. 
twenty acres of land under entries made under the homestead, desert- 
land, or timber and stone laws since August 30, 1890, or have already 
made homestead entry for one hundred and sixty acres, if the entry 
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ee been. patented or canceled for fraud, or relinquished for a valu- 
able consideration. 

_ Any person who, prior to February 8, 1908, lost, forfeited, or aban-. : 
_ doned a homestead entry, made by him, may taal entry of one hun- — 
- dred and sixty acres of these lands, if his former entry was not can- 
celed for fraud or relinquished for a valuable consideration. | | 
_ A person who has obtained patent under a. homestead entry for 
less than one. hundred and sixty acres can enter such area. of these 
lands as will, when added to the land embraced in his. former entry, 


' amount, in the aggregate, to one hundred and sixty acres. It will 


not be ea for a. person who intends to make either second or 
additional entry to mention that fact in his application for registra-. 
tion, but, at the time be apples to make second or additional entry, 
he must furnish the description and date of his former entry, the — 
number of the entry, the lands entered, and the land office at which 
the entry was made, in the manner prescribed by regulations gov- 
erning the making of second and additional entry. : 
Every person who files an application for registration must swear 
that he is qualified to make a homestead entry; that he desires to | 
register for the sole purpose of securing lands for his own use, aS a 
home: and for improvement and cultivation; that he does not expect 
or intend to make entry in the interests of any other person or for 
speculative purposes. From this, it follows that any person who in- - 
tends to make entry for the purpose of speculation by selling his 
_relinquishment, or by disposing of the lands at the earliest possible 
date, must. be guilty of false swearing before he can obtain regis- — 
- tration. | | 

These: lands embrace sient hundred and aoe one thousand - 
acres, but I can not, at this time furnish information as to the number 
of quarter sections which will be subject to entry, as certain portions 
of these lands are being allotted to Indians, and the area left subject 
to homestead entry can not be determined until these allotments have 
been approved. These lands are said to be desirable for farming . 
and grazing, and similar lands in adjoining counties are selling for 
_ good prices, but this office can not undertake to give any ip Poenstion | 
as to the character or value of these lands, or as to the character, 
quantity, or kind of crops they will produce, or as to the climate or 
annual rainfall in that locality. 

I am inclosing herewith a sketch map showing Tripp county und 
the location of the several towns mentioned above. 7 

Very respectfully, | 
: % Frep Dennett, 
Commissioner 


ua . 
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RAILROAD GRANT—SELECTIONS: UNDER ACT OF MARCH 2, 1899— 
CHARACTER OF LAND. 


STATE OF Tawo ET AL. v. NORTHERN. Pactric Ry. Co. 


The fact that iavecwere classified as mineral’ under the act of February 26, 
1895, will not prevent selection thereof. by the Northern Pacific Railway 
Company under the provisions ofthe act of March 2, ee if otherwise 
within the terms of that- act. 

The reservation created by section 5: of the act of J uly 3; - 1890, has no applica- 
tion to a grant of Jands in quantity, which can become operative only by 
selection. 

he question as to the character of land for each selection is tender ed by the 

. railway company under the act of March 2, 1899, is solely between the 

government’ ‘and the company, and where no protest is lodged against a | 
selection, prima facie regular and in accordance with the terms of the act, 
upon the ground that the land selected is mineral in fact and was known 

‘to be such at the time of selection, the company will be REED to per- 

fect its claim. 


: First Assistant Seeretary Pierce to the Commissioner of the.General | 
(G.W.W.) == Land Office, September 5,1908. = (B.O.P.) - 


The State of Idaho and numerous homestead applicants have — 
appealed to the Department from your office decision of January 
5, 1907, holding that the right of the Northern Pacific Railway 
(Cont gany to select: the tracts described in its lists Nos. 61, 63 and 
65, was superior to both that of the State and those of. the homestead 
claimants who made no settlement upon the tracts applied for by 
them prior to the filing of the said lists by the railway company. 

The tracts in controversy are in township 44 N., R. 3 E., Coeur 
d’Alene land district, Idaho, plat of survey of which was filed in the 
local office July 17, 1905. The odd-numbered sections were classi- 
fied as mineral under the act of February 26, 1895 (28 Stat., 683). 
This classification was approved.by the Department prior to selection 
by the company. The returns made at the time of actual government _ 
survey classify the same tracts as nonmineral. The railway com- 

pany filed its said lists Nos. 61, 63 and 65 June 21, July 1, and July 
—9,1901, prior to survey and aithin three months fc the Alia of the 
oom d plat filed new lists describing the selected land according to 
the lines of survey..Each of the said selections of the company is 
- made under the provisions of the act of March 2, 1899 (30 Stat., 993). _ 

Application for the survey of said township 44 N., R. 3 E., made 
on behalf of the State of Idaho asa basis for the AS of a pre- — 
ferred right of selection under the act of August 18, 1894 (28 Stat., 
372, 394), was received July 8,1901. The day following the filing of 
the plat of survey the State tendered its selection, list No. 4, common 
school indemnity, under section 4 of the act of July 3, 1890 (26 Stat., 
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915), of all the tracts Peeve selected by the company ee: the 
NE. + SW. 4 and S. 4 SW. + of section 30.’ _ : 

The several Roriestend applications were enesented on the same day 
the plat of survey was filed. 

Your office rejected the State’s application to select, together with 
the applications of the homestead claimants in support of which 
there were no allegations of settlement on the tracts applied for prior 
to selection thereof by the railway company, and postponed further 
action upon the claims of those homestead applicants who set up such - 
prior settlement until opportunity had been asorded them to prove | 
their alleged settlement. 

Before considering the correctness of your action with pened to | 
- the homestead claimants, the questions presented by the appeal of the. 
State will first be determined, for as between the one of these possess- 
ing the superior right to the tracts in conflict and the homestead - 
claimants, principles heretofore announced in other departmental cle- 
cisions involving a similar question are controlling. | 

The State in its formal appeal assigns humerous errors on the part. 
of your office, but the argument in. opposition to the right asserted by. 
the railway company rests upon ‘three contentions covering substan- 


tially all the matters set up in the appeal. It is urged first that the | 


tracts described in the company’s lists Nos. 61, 68 and 65, having been 
classified as mineral under the act of February 26, 1895, supra, were 
not subject to selection under the act of March 2, 1899, supra. It 
appears, however, from the description given in your offics decision 
that said lst No. 61 covers parts of even-numbered sections only, 
while a portion of the téacts described in lists Nos. 63 and 65 are also. 
parts of even-numbered sections. As such sections were not subject 
to classification under the act of February 26, 1895, supra, the first 
objection of the State can not be considered as applying to these 
tracts (Northern Pacific Ry. Co. v. Mann, 33 L. D., 621, 622). 

As to the tracts forming a part of odd-numbered sections properly 
classified under the act of February 26, 1895, supra, this objection to 
the right of the company to select them under the act of March 2, 
_ 1899, supra, presents a question which has never been decided by the 

Department. It is insisted on behalf of the State that the provisions 
of section 7 of the act of February 26, 1895, supra, amount to an ab- 
solute prohibition of the right of the Northern Pacific Railroad Com- 
pany or its successor in interest to acquire title to any of the lands 
properly classified under said act, and that the prohibition is not re- 
~ moved by any of the provisions of the act of March 2, 1899, supra. 
_ The position taken by the State that but for the act of February 26, 
1895, supra, the railway company might have taken the land classi- 

fied thereunder in satisfaction of its grant is well taken. Classifica-_ 
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tion as mineral under the same statute also defeats the right of the 
company to acquire the land under the act of July 1, 1898 (30 Stat., 
597, 620; Northern Pacific Ry. Co. v. Frei, 34 L. D., 661). With 
_ these established propositions as a fowadation: the State: contends that. 
the intention of Congress to absolutely prevent the company securing 
title to such land precludes giving such effect to the act of. March 2, 
1899, supra, as will allow the company to defeat that inténtion. The 
conclusion that the purpose of the classification act will thus be de- 
feated is based upon the assumption that the acts making the original 
grant to the railway company and the act of March 2, 1899, Supra, | 
are in pari materia and are to be so construed. 

The act of February 26, 1895, limits the right of the company 
under its original grant, and as repeals by implication are not — 
favored, if the purpose of the act of March 2, 1899, supra, is merely 
to supplement or adjust the grant it can’ nee be so construed as to 
remove the limitation imposed by the classification act. 
_ The State to sustain its position that the construction of the act 
of March 2, 1899, supra,.is controlled by the construction placed by 
the Department upon the act of July 1, 1898 (30 Stat., 597, 620), 
takes the ground that the two statutes ‘have a common purpose, and 
the language used in departmental instructions of February 14, 1899 
(28 L. D. 103), and decision rendered in the case of Northern. Pacific 
Railway Comune zy, Frei (84 L. D. , 661), is quoted and relied upon.. 
~The circular referred to was ane prior to the passage of the act 
of March %, 1899, swpra, and it is clear the directions therein con- 
tained can have no reference thereto. The quotation from the de- 

cision in the case of Northern Pacific Railway Company v. Frei, 
supra, is as follows: | . 

The selection in question (made under the act of July 1, 1898), is not only 
on behalf of the Northern Pacific Railway Company being made by its suc- 
cessor in interest, but is primarily on account of the Northern Pacifie land 
grant and in the opinion of this Department, any patent or evidence of title 
given to the Northern Pacific Railway Company, or its successor in interest, 


under a claim predicated upon the Northern. Pacific land grant to lands classi- — 


fied as mineral under the provisions of the act of February 26, 1895, supra, 
would be void. . = 

It is observed that the Department was dealing ‘only with the act 
of July 1, 1898, swp7a, and considered and treated selections made 
thereunder as primarily on account of the Northern Pacific land 
erant.” The object of the statute under consideration ts primarily 
to aid in the adjustment of the original grant and, as before stated, 
the limitation imposed upon that grant by the classification act, 
must of necessity be given the same operation with respect to the 
adjustment act. A claim asserted by the railway company under the 
act of July 1, 1898, supra, is predicated upon the original grant, as 
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that act merely makes provision for the substitution of a perfect 
_ title to the selected land for a disputed claim to the land on account 
of which substitution is made, the validity of the company’s title to 
the base land not being the eae determinative factor. The act of 
March 2, 1899, supra, was not, like the act of July 1, 1898, SUPT A, 
intended to operate as an aid-in the adjustment of the rile aaa grant. 
Congress proceeded upon the theory that so far as the land which 
the railway company was authorized to convey to the United States . 
was concerned, its title thereto was perfect and that as to this land 
the grant had already been adjusted. It was deemed necessary to the 
accomplishment of its purpose that the United States should own 
the land placed in reservation by the act. A voluntary conveyance 
by the railway company was the most feasible method of reacquiring 
title to the granted land, and:a right of exchange upon the terms and 
conditions set forth was the consideration offered to induce the com- 
pany to transfer its title. An offer is‘made by one party of which 
acceptance by the other is invited. The act is contractual in char- 
acter and terms and conditions not clearly expressed are not to be 
lightly imposed after acceptance of the offer. This is especially true 
where this amounts to a limitation upon the en} oyment of the right 
by the party as to whom the contract still remains executory. In the 
opinion of the Department, every element of a contract is present in 
the act of March 2, 1899, supra, and the act is complete in itself. It 
should therefore be construed independently of other statutes having 
a different purpose and imposing other obligations. Thus considered, 
the construction of this act presents less difficulty, as standing lone 3 
it clearly authorizes the company to select land within the area classi- 
fied under the act of February 26, 1895, supra, as freely as in any — 
other portion of the territory to which its right of selection there- 
under is restricted. 

The second contention of the Se is to the effect that upon its 
admission into the Union-a reservation attached to all the land 
eranted it for. educational purposes, and that said reservation pre- 
vented the subsequent selection of the tracts in dispute by the railway - 


- company. 


The language of section 5 of the act of July 3 3, 1890 (26 Stat., 215), 
when eee in connection with the language of section 11 of the 
same act, shows clearly that the reservation created by the former 
section fad no application to a grant of land in quantity. In order 
for such a grant to become operative selection was absolutely essen- _ 


tial, and the right of selection was restricted to the “surveyed, unre- - 


served: and unappropriated public lands.” 
As the railway company was by the act of March 2, 1899, supra, 
authorized to select unsurveyed land and as its selection was mace 
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prior to the initiation of any preferred right of selection by the 
State, the company’s claim is, if its selection is regular in other re- 
pects superior to that asser ted by the State. 

The third and last contention of the State goes to the es 
~ of the railway-company’s selection which it is sisted 3 is “ insufficient 


- in-form and substance.” . Most of the argument made in support of 


this contention rests wpon the acceptance of the classification of the 


selected Jand under the act of February 26, 1895, supra, as evidence 


of its mineral character. As before stated, this classification is not 
to be given the same effect with respect to the act of March 2, 1899, 
supra, as is. accorded to it with respect to the original grant. If, aa 
the railway company apparently contends, the return made at the 


~ time of actual government survey is to be treated as conclusive of the: 


character of the land, the previous classification could be given no 
consideration. This the Department is, however, unwilling to admit. | 

The earlier classification might be considered as a matter of evidence — 
the same as any other material fact bearing upon the character of 
the land. To do this the return made at the time of actual govern- 
ment survey can not be accepted as conclusive. In.the opinion of the 
Department Congress did not intend that it should be so treated. 
The wor oo descriptive of the land which may be selected by the com- 
- pany are “non-mineral public lands, so classified as non-mineral at 
the time of actual government survey, which has been or shall be 
made.” Two elements are separately enumerated. The land selected - 
must not have been known to be mineral in fact at. the date of selec- 
tion and it must have been returned as non-miner al at the timé of 
actual government survey. The State insists that the showing made 
on behalf of the company as to the non-mineral character of the land © 
is not sufficient and that the selection should for that reason be re- 
jected. The State seeks to apply the same rule to selections made 
under the act in question that is applied to selections made under the 
acts of June 4, 1897 (30 Stat., 11, 86), and June 6, 1900 (31 Stat.,- 
588, 614). The instructions issued under said acts were not intended 
to govern sélections made under other acts. (Comstock v. Northern 
Pacific Ry. Co., 84 L. D “9. 88.) They are not, nor should they be, con- 
trolling in the present case. By confining the right of the railway 
company to a selection of land returned as non- ences at the date of 
survey, the Department is on its part bound to give some weight to 
that return as evidence of the actual character of the land. This 
return of itself, if accepted for any purpose, is prima facie evidence 
that the land is in fact of the character described. The company is 
not required to overthrow the earlier classification under the act of 
February 26, 1895, supra, and if that classification 1s not set up. as 
the true one and no question is raised as to the correctness of the | | 
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return made at the.time of survey, the Department would be unwar- 
ranted in assuming. that the lands returned as non-mineral were not 


of the class subject to selection under the act of March 2, 1899, supra. 
es» This is clearly the effect of the decisions rendered by the’ Depart. 
-.., Inent-in the cases of Davenport v. Northern Pacific Ry. Cor(32 L. D., 


98, 30), and Bedal e# ai. v. St. Paul, Minneapolis & Manitoba Ry: Co. 
dee (29 L. D., 254, 255). This question is, after all, one’solely: between 


... the Government and the selector and where no protest is lodged 


against the selection upon the ground that the land selected 18-mineral 
_ in fact and was known to be such at the time of selection, the com- 


' pany will be permitted to perfect its claim. If the land were infact 


mineral this would defeat the right of the State to take the land — 
under its school grant, and the State is not in the most favorable ~ 
position to challenge the company’s right upon the ground that the 
showing made by the latter as to the non- mineral, character of the | 
land is ‘insufficient. © ke ae 

Under this construction of the law the objections ed by és 
State to the right of the railway company to select the tracts in con- 
troversy under the act of March 2, 1899, suy7a, can not be sustained. 
As between the. State and the load company the rights of 
latter are superior. | 
Several of the grounds set up by the homestand élaimante i In oppo- — 

sition to the right asserted by the railway company are substantially 
the same as those already herein considered and decided. It is clear 
if the right of the railway company is superior to that of the State 
and the claim of the latter is superior to those based upon settlements 
made after the State’s application for survey was filed that the 
claim of the company must be preferred to that of the settlers. The | 
question of the superior right as between the State and homestead 
~ applicants occupying the position described has been settled by. 
numerous decisions of the Department favorably to ‘the State 
(Thorpe et ai. v. State of Idaho, 35 L. D., 640; Williams v. Same, 
86 L. D., 20); The rejection, therefore, of homestead applications . 
in support of which no > settlement was alleged pr lor to pec Or: was 
proper. ee 

Since the present penile were taken, sever ral mee of 
the claim asserted by the State have bea filed, also the relinquish- 
ment of the individual claim of Walter C. Mandell, but no action of 
the Department with respect thereto is necessary at this time. 

The decision appealed from is, for the reasons herein set forth, 
firmed and the papers are herewith returned with direction that the 
action outlined in your said decision be carried out, except in ‘so far 
as it may be affected by the filing of the. several. T relinguishments 


| ahve Pepremee: 


DECISIONS DELAUING TO THE PUBLIC LANDS. 141 
| JOINT ENTRY~SETTLEMENT PRIOR TO SURVEY—DIVISION OF LAND. 


Sak v. Bwoccra. 


Where two settlers prior to survey agree as oe a line separating their claims, 
. and after. survey it is found that their improvements are on the same sub- 
: division, the land department may, under its general and supervisory power, . 

permit them to make joint entry of the land or allow either to make entry 

of the tract on condition that after completion of title he convey to the 
ome? the DEEL set off to him by the agreed line. 


First Aeneas Séévetnes y Piece to the Commissioner of the. General 
(G. W. Le 7 Land O fice, Dap remver 7, 1908. | Aes Ap 7 


Cetobex’ Ce 1902, ute Sala. fe Martin Bidog goa presented 


7 simultaneous ‘application: to make homestead entry Tor the NE. : 


SW. 4, Sec. 6, T. 47 N., R. 3 W., with other ans in en Alene; 
Idaho, land district. cae 
Each party claimed the superior right ¢ to make entry of the tradt | 
in question by reason of settlement and improvements macle before | 
the land was surveyed. ==* | 
Apr il, 1905, a hearing occurred before the local officers to deter- 
mine the reapebtive rights of the parties, both of whom adaaes in 
person. and by counsel: | - 
The local officers decided that the plaintiff was entitled to ihe wee 


half. and the defendant to the east half of the land in controversy. 


Upon appeal to your office. you hold, of date November 26, 1907, 
that in view of the fact that a certain bigger line, agreed upon and 
established by parties haying possessory rights, was fon many years 
considered by the parties in interest as the dividing line between 
them though subject to change, and of all the surrounding circum- 
stances, that the adjudication of the case should be governed by the 
| principles laid down in the decision of McKinnon v. Anderson (27 
L. D., 154). In that case it was held that: 


Where two settlers, prior to survey agree as to the line senatatae their | 
claims, on the belief that such line would coincide with the official survey, and 
it is subsequently found that their improvements are on the same subdivi ision, 
-their right should be adjusted, so far as in conflict, in accordance with the 
' agreed line, by allowing the entry of one for the tract in question, on condition 
' that he makes title to the other for such portion ot said tract as would fall 

ss him under the original a peeC ue, ; 


~ You further say: 


The method followed in the above cited case is provided for by section 2274. 
of the Revised Statutes, and should be followed in this case. Plaintiff should — 
have all.the land west of the blazed line agreed upon and defendant all east-of 
that. line. To this end plaintiff will be allowed to enter the subdivision in 
dispute. upon condition that within ninety days from notice hereof she tender 
to defendant an agreement in writing to convey to him all: ‘that portion of. said 


o 
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tract east of said blazed line, when she shall have completed her entry of the 
tract applied for; and if she decline to enter into such agreement then defend- 
ant may make entry of the tract in dispute upon condition that he tender to . 
plaintiff an agreement in writing to convey to her all of said tract west of the 
blazed line, upon completion of his entry. If both parties fail or refuse to 
make entry upon these terms and conditions, then they will be allowed to make 
joint entry, in accordance with the provisions of section 2274, Revised Statutes, 
Edward J. Doyle (7 L. D., 8), Ferguson v. Snyder cae lL. D., 284), and Nelson 
Vv, ‘Horne (13 L. D., 3385). 

From this decision Sala has appealed to the Department claiming 
the. entire tract. : , 

‘Your findings of fact are not questioned upon this appeal, but ibis 
contended that the improvements upon which Bidoggia bases his. 
claim are so small as to be properly disregarded under the principle 
De minimis non curat lex. Upon this point it is found from the 
record that while the improvements of each of the parties in interest 
upon the land in question are small, they are such as to entitle both. 
7 parties to full and equal consideration. 

It is further contended that section 2274, R. S, was repealed by an 
act dated March 8, 1891 (26 Stat., 1097 ), and that the procedure 
fixed by you for the division of this land is, therefore, not within the 
power or authority of the Department. 

Said section 2274 was enacted March 3, 1873, and was a part of the 
pre-emption laws (General Land Office. Circular January 25, 1904, 
p. 124). It was made essentially a part of the homestead ie by 
section 3 of the act approved May 14, 1880. (General Land Office 
Circular of January 25, 1904, p. 151; 21 Stat., p. 40.) The repeal 
relied upon is found in section 4 of the act of March 3, 1891 (26 Stat., 
1097, General Land Office Circular of January 25, 1904, p. 201), 
which is the general repeal of the pre-emption laws. It is very 
doubtful if this repeal of the pre-emption laws cuts off any of the 
rights of a homestead settler under the provisions of said section 
9274. But however this may be, it is considered that the equitable 


division of this land as directed by you is within the general and 


supervisory authority of the Department, and that the procedure — 

fixed by you is correct and in accord with the departmental authori- 

ties cited in that part of your decision above quoted. | | 
Your decision is affirmed. 


SOLDIERS’ ADDITIONAL —RisJECTION or APPLICATION—RETURN OF 
PAPERS. 


rep A. Krizs. 


Where an application te make soldiers’ additional entry is rejected solely for 

| want of satisfactory proof of identity of the soldier and. the entryman, 
and the claimed right is not found to be invalid, the owner thereof is 
entitled to have the additional right papers returned BO: him. 
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- First de ae Secretary Pies ce to i Ope of the ee ral 7 


(FF. W.C.) | Land Office, September 8, 1908. (LR W.) 
Fred A. Kribs appealed from your. decision of March 8, 1908, | 


_ refusing to return to him the papers, or evidences of right, filed by a 


him as assignee of Kessiah ‘Belt, widow of William Belt. 

August 31, 1898, the Duluth local office transmitted to you the 
application of eis as assignee of Kessiah Belt, widow of William 
- Belt, under section 2307, Revised Statutes, to enter land at Duluth, 
Minnesota, additional to a former homestead entry made by William 
Belt. The description of the land included in Belt’s original home- 
stead entry is not in the record nor is that material. The applica- 
tion for additional entry failed for want of satisfactory proof that 


William Belt, the soldier, was the same person who made the original — : 
~ entry upon which the Duluth additional application v was based, and 
the case was closed September 24, 1906. 


February 15, 1908, counsel for Kribs filed edi iegicianen of ‘the a 
land applied for at Duluth and requested return of the additional 
right papers. You held that after Kribs’s case was closed no right 
remained to him in the land and “as the validity of said alleged . 
right has not been proven, his request for returning the ‘transfer. of 
the same to him is denied.” 

The additional right claim and assignment papers were oer | 
to officers of the land department. for inspection and acceptance as 
payment for a tract of land. sought to be entered in satisfaction of 
the right asserted. The possession of these papers by the United 
States is in principle no different from the possession of a deed 
and abstract of title delivered in proposed exchange under the act of _ 
June 4, 1897 (30 Stat., 36). The papers are not a record or property 
of the United States oe dence a transaction. of disposal of public 
_ lands. ‘The United States has parted with or given nothing upon — 
_ faith of them: The vendor in a transaction of sale or exchange ob- 


viously can not hold both that which. was to be received and what — 


was to be given as its equivalent—the thing and the price. He must. 
convey, or on failure of the transaction he must return what he has 
received. William E. Moses (33 L. D. , 883). He has no claim to 
both merely because at failure of the negotiation he had possession 
of both. : : 
~The present case is not like that a wanent of counter feit. money, 
~ forged land warrants, or scrip certificates, or similar genuine instru- 
ments once previously recognized and satisfied. In such case no. 
thing of possible value has been surrendered to the Government or 
is in its possession. The thing is a mere semblance serving no pos- 


sible purpose except to be an instrument of fraud, and the Govern- — 


ment will not. permit ihe again to float. C. L. Hood (34 L. D., 610, . 
“Oro a ie 8 3 | ae 
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In the present case you did not adjudge Belt had no additional 
right. The record did not contain facts whereon to base such judg- 
ment. The soldier and the original entryman were not identified to 
be the same person. The claim of additional right may be perfectly 
valid. It was not proved and the entry failed for that reason alone. 

Attention is called to prior departmental ee unreported, : 
refusing return of additional right papers. 
| September 27, 1904, in Donald S. McCalman, assignee of Thomas 

_ McGee, involving lot 11, Sec. 31, T. 27.N.,R. 11 W. Maratietie: Michi- 
gan, the application for entry was rolected because McGee’s original 
entry, on which he based claim of additional right, was illegal at its 
inception and his homestead right was complete in him not exercised 
in any part so that no additional right ever arose and his claim of 
additional right Was adjudged baseless and invalid. The case was. 
within the principle of C. L. Hood, supra. | 

May 2, 1906, in Arthur McBride, assionee of Sarah, widow of 
William Oddy involving lot 3, Sec. 4, T. 145 N., R. 33 W., 5th P. M., 
Cass Lake, Minnesota, the eee of the sdditional right in Wil- 
liam Oddy was not questioned. You required and the assignee failed 
to furnish satisfactory evidence that the right “passed upon ,the 
death of the soldier to his widow.” By the statute it passed to be 
exercised by her “if unmarried,” but in case of her marriage passed 
‘to the soldier’s minor children. As her right to sell or exercise the 
right depended on her continued .widowhood it was competent for 
your office to require that the condition on which her right depended 
continued to the tithe of her assignment. The continued identity of 
name did not preclude her marriage. Without proof that she had 
--not married after her former iueband?s death McBride did not show 
a title and was. not entitled to return of the additional right papers. 
The decision was based an want of evidence of his title. 

January 17, 1907, in Exzalia J. Pepin, grate of Fry, adminuis- 
trator of Fry’ s estate, involving the SE. + SE. 4, Sec. 34, T. 33 N., 
RR. 16 E., Great Falls, Montana, the sutry failed Beatles the land 
had beer withdrawn under the reclamation act and was not subject 
to entry. Pepin claimed as assignee of the administrator. ~The 
soldier died testate August, 1894, bequeathing’ his residuary estate 
to his two children, Bundall and ‘Wealthie D. Fry, in equal shares. 
His widow died September, 1894, without exercising or assigning 
the right and the soldier left no minor children, so that. the sddinonal 
right remained at his death part of. his estate, by his will vested in 
his two residuary legatees. The administr ator had nothing to convey 

as such. The Department held: | 

The additional right was not subject to the administration pioceddties and 
sale on which the assignment and. sale rest, the soldier’s estate having been 
divested thereof by his will . . . the applicant. took nothing by his assign-. 
- ment and is not entitled to return of the papers, | 
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In thie case aden review here the Listed took directly oa the 
-soldier’s widow who was by statute the first in line of succession. 
There is no room to question claimant’s title to all right the soldier | 
had. None of the decisions above noted are authority to refuse return 
of papers in this case surrendered to the-United States as considera- 
tion for an entry that has failed. The claimant is entitled to return — 
_ of his imperfect papers that he may correct the proof and establish _ 
- his right if evidence of the asserted fact of identity of ; person exists 
and can be obtained by him. 

Your decision is reversed. 


SECOND TIMBER AND STONE APPLICATION—RIGHT EXHAUSTED BY 
ONE APPLICATION. 3 


Cusine F. Brice. 


The filing of an application under the timber and stone act, for land subject, | 

thereto, and to the completion of which the government interposes no 
- obstacle, exhausts the right of the applicant under that act | 
- Pietkiewicz et al. v. Richmond, 2 Le D., 195, overruled. 


| Furst Assistant Secretary Pierce to tiie Commissioner of the General. 
(G.W.W.) = Land. Office, September 8, 1908. (EH. F. B.) © 


By decision of April 2,.1908, the Department affirmed the decision 
of your office rejecting the application of George F. Brice to pur- 
‘chase under the timber and stone act the S. 4 NW. 4 and S. 4 NE. 4, 
Sec. 22, T. 26 S., R. 8 W., Roseburg, Orsran: Brice’ s application 
“was rejected because the land had been included in a withdrawal for 
forestry purposes made March 2, 1907, but your decision was so far 
modified as to allow a psinstacement of a previews apes filed — 
by Brice to purchase under said act the E. 4 NE. 4 and NE. 4 SE. 4, 
Sec. 10, T. 28 S., R. 4 W., if there be no adverse crn to the same, 
and ‘ Gf it should develop . . . that Brice’s application to pur- 
chase the land in section 10 can not, for good and sufficient reasons, 
be reinstated, then he should be allowed to make entry of other lands 
- under the. Hinber and stone act. as if no prior application had -been 
filed by him.” 3 : 7 

An adverse claim to the land in section 10 has intervened, thus pre- 
venting reinstatement of his application to purchase that lend and in 
order to establish a right to purchase the land covered by his pending 
application it 1s sought by the motion for review to modify that por- 
tion of the decision complained of in which it was stated— 
that Brice acquired no such vested right by his application of February 28, 1907, 
as excepted the lands embraced therein from the reservation. of March 2g 1907, 


- for forestry purposes, is too well established to require discussion. Hence his 
application therefor was for that reason properly denied. | a 
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No vested right is acquired by the filing of an application to pur- _ 


chase under the timber and stone act.- By such application an in- © : 


choate right is acquired that will protect the applicant against the 
claims of others, but he is not thereby vested with any such right as 
will prevent the United States: from disposing of the land or with- 
drawing it from entry. (Instructions, 32 L. D., 387; Board of Con- 
trol v. Torrence, Ib., 472; Charles O. De Land, 36 L. D., 18.) With- 
drawals for Poretcy purposes, like withdrawals under the Reclama- 
tion Act, have the force of a legislative withdrawal, and are effective 
as to all lands to which a vested right has not atinched, unless ex- 
pr essly excepted from the force and effect of the proclamation creat- 
ing the reservation. 
The proclamation withdrawing this land excepted from its opera- 
tion all lands covered by a lawful filing duly of record in the proper’ 


land office where the claimant continues to comply with the law under 


which the filing was made. It is general in its terms, reserving for 
* public use all lands within the desiemated boundaries, subject to dis- 
posal and control by the government, that are not specifically ex- 
cepted therefrom. The exception or proviso takes no land out of the 
operation of the proclamation that does not cee _— within the 
terms of the proviso. 3 | 
It is true there is no difference in fase tole Geiveer a filing that 
has been actually placed of record and a filing that has been. offered | 


~ and erroneously rejected. But that is not this case. No filing upon _ 


‘Brice’s application to purchase the land in question had foen made ~ 
“duly of record in the proper United States land office” at the time — 
of the withdrawal of the land for forestry purposes, and the applica-. 
tion had not been rejected either properly or improperly. The appli- 
cation as presented could not have been accepted by the local ollicers 


: _and placed of record without authority from your office. 


The timber and stone act requires the applicant to state under oath 
that he “ has made no other application under this act.” The making 
‘of one application for a tract of land to which he could have com- 
pleted title exhausted his right. Brice had twice applied to purchase 
lands under said act, and it does not appear that there was any 
obstacle to the perfecting of title under either application if he was 
qualified to. purchase. When the application in question was pre- 
sented it was accompanied.by an affidavit showing prima facie that 
he was not qualified to make, entry under the timber and stone act, 
and as the local officers had no authority to place a filing of record 
upon such application without authority it was transmitted to your — 
office for your consideration. Before it was received by your office the — 
land had been withdrawn for forestry purposes and it could not then 
have been allowed, as it did not come within the terms of the except- 

ing @ause of the proclaamution, oe - : 
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If ‘nae: were the only question presented by this er! the case 
might ‘be disposed of by merely denying ‘the motion. But in the 
decision of the Department it was.said that if Brice’s application as 
to the lands in section 10 can not for sufficient reasons be reinstated — 
he should be allowed to make entry of other lands under the timber 
and stone act as if no prior apphcation had been filed by him. That — 
ruling was made in view of the allegation that the lands in section 8 
first applied for by- Brice were patented lands. It was so stated in 
an affidavit filed by him and upon that statement he was advised 
by the local officers that he would be allowed to make another applica- 
tion. He then applied to purchase the land in section 10 which he — 
relinquished. upon. the advice of the local officers that it woule not | 
‘withhold the land from other applications. 3 

. The allegation by Brice that the lands first ee for were 
| watatited lands was recited in your decision as a statement of fact 
and not being denied it was: oe by. the ‘Department without 
fur ther inquiry.. 

An application for aaa lands oe not exhaust. the hit of 
purchase under the timber and stone act, although received for filing 
and placed of record. _ | 

If the lands first applied for by Brice had Bea patented at the 
time of his application his second application would not have been 
unlawful, not because the act authorized a second right of purchase 


but because the first application was allowed for lands for which 


the United States could not convey a title and hence the right of 
purchase was not exercised. 
It was this view that controlled the action of the Depariaant rece. 
ing that Brice’s second application be reinstated if no obstacle had 
intervened, and if for any sufficient cause it could not be done, Brice | 
may be allowed to purchase other lands as if no former application 
_. had been filed by him. 
Upon the accepted statement of cee it was epaceven by the 


_ Department that Brice’s failing to complete title under either appli- 
cation was not due to his fault btit to the errors of the local office, — 


_ first in allowing a filing for patented lands, and second, because of — 
- what was supposed to be the erroneous. naviee that his Seeond applica- 
tion would not hold the land against the applications of others. 

It is now ascertained upon inquiry of your office that the lands — 


first applied for have not been patented and that there was no obstacle 


to the perfecting of title under that. application. is right was — 
_ thereby exhausted and he acquired no ‘Tight whatewes under a sub- 
sequent application. 3 | 
In the case of Pietkiewicz v. Richmond (29 L. D. 193) there i is an 
expression of opinion to the effect that a second neplcuien may be 
allowed where the applicant had not completed .purchase under the 
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first application, and that a mere offer to pur chase under the act will 
not affect the right to make a second application. — ae | 
That expression was not necessary to the decision of the case. "The 
second application was sustained upon the ground that the relin- 
quishment: of the first was made to avoid conflict with a prior claim 
growing out of an honest mistake by ‘the applicant as to the lines of © 
| the isad first applied for. 
The language of the statute 1s so free from ambiguity as to leave | 
no doubt whatever of its object and: purpose, especially when read 
in the light of a similar provision in other acts restricting the right 
to one application. | 
The statute requires that the applicant shall make affide.vit that. 
he “has made no other application under this act.” The declaration 
~ in the preemption act. that where a party has filed his declaration of 
intention to claim the benefits of such provisions (the right of pre- 
emption) for one tract of land he shall not file at any future time a - 
second declaration for another tract, is a positive prohibition against 
the allowance of a second filing. Baldwin v. Stark (107 U. S., 463). 
But it is no more positive than the language in the timber and stone 
act, and the latter act should be similarly construed in determining ~ 
the rights of applicants thereunder. 7 | 
In construing that provision of the preemption act it has been uni- 
formly held to mean that the filing must have been made on land 
subject to such filing and to which the title can be perfected. | 
The rule as stated in Allen », Baird (6 L. D., 298) is that a pre- | 
emptor may file but one declaratory statement for land free to settle: . 
ment and entry. The only exception is where the preemptor is un-. 
able to perfect his entry on account of some prior claim and there ig 
no fault on his part. See also Shelton v. Reynolds (6 L. D., 617) 
and Cowan v. Asher (Ib., 785). A second application has also been | 
allowed where the consummation of title under the first filing was 
not practicable from circumstances over which the applicant has no 
control and which could not have been foreseen and ‘discovered by 
the exercise of reasonable diligence and precaution. George Thorni- 
ley (13 dap Dig ATC): : | 
But in ‘all hese cases the rule has been strictly adhered to tat ole 
filing exhausts the right and wherever a second application has been 
allowed it was because the filing of the first declaratory statement 
- was not an exercise of the right, applying the general rule that when 
the land is not subject to disposal under such filing or application, or 
where the applicant, through no fault of his, is unable to perfect 
title to the land he will not’ be considered as having exercised the 
right given by the statute. 
While in some cases there may be cir -cumtsances that would war- 
rant a more liberal rule in determining whether a person has exer- 
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- eised his cane of purchase by the filing oF an application under 
which he fails to perfect title, the rule above stated should control 
generally and a second eaplicntin should be denied where the land 
first applied for was subject to disposal under such application and 
no obstacle to the perfecting of title was interposed by the United 
States. 
| The ruling in the case of Pietkiewicd v. Richmond, supr a, 18 not a 
- proper construction of the act and of the rulings of the Department 
_and so far as it is in conflict with the view announced herein it is 
overruled. 

As Brice exhausted his right of parehas under sald act by his 
— to purchase the W. 4 NW. 4 and SE. 4 NW. 4, Sec. 8, 

T. 248., R. 1 W., which were ee subject to aiapsall under his ae | 
Ganon. so much of the decision of the Department of April 2, 1908, 
as allowed a reinstatement of his second application to Sura the 
EK. 4 NE. + and NE. 4 SE. 4, Sec. 10, T. 28 S., R. 24 W., and in the 
event ‘at: there is any obstacle to the reiuatapemien: of such applica- ~ 
tion, to make entry of other lands under said act as if no other appli- 
cation had been filed by him, is vacated and set aside, and the’ motion 
for review 1s also denied. 


| ESE LAND EN TRY—-RIGHT OF ASSIGNEE TO RELINQUISH AND 
: ~* MAKE ORIGINS Ts ENTRY OF SAME TRACT. 


Iba Lonpquist. 


One who after attempting to perfect a desert land entry taken by assignment 
relinquishes the same in the face of charges by a special agent is oe 7 
fied to make original entry of the Same tract. : 


forst Assistant Secr etary Pierce. to the. Commissioner Fr the Gener a 
(G. W. W.) Land Office, September 8, 1908. (FE. W.C.) . 


Ida Lundquist has appealed to the Department from your office . 
decision of September 18, 1907, holding for cancellation her desert 
‘land entry, se March 25, 1907, of the N. 4 SE. 4, SE. 4 SE. 4, Sec. 

1, T. 27 N., R. 59 E.; the SW. 4 NW. 3 4; SW. £ 4, See. 6, T. "22. N., R. 29 
= Great falls land disteict. Ror ene. 

May 14, 1901, Mary M. Soule made desert land aay af the same 
land, hon entry she assigned to Lundquist, December 15, 1903. 
Tamdouiet submitted final prone thereon and received final per icete 
March 24, 1905. The entry was suspended September 29, 1905, upon 
the report of a special agent and canceled March 21, 1907, on which’ 
date the relinquishment of Lundquist, filed some time prior thereto, 
was noted on the records of the local office. The entry now under 
consideration ‘was: then allowed. It appears also that, March 380, 
1907, Frank M. Catlin filed homestead application for-the N. 4 SE. 4, 
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Sec. 1, T. 97 N., R. 58 E N.4 1 SW. 1, See. 6, T. 9T N,, R. 59 E,, 
included. in desert land: entry of ened ee which he filed a 
protest. 
The special sett report above catered to afforded foindation 
_ for a charge that the land was not desert in character, and Lundquist _ 
relinquished the entry acquired by assignment fom Sotle before a 
hearing was had to determine this matter. It is at once apparent 
that even had Lundquist been qualified to make entry in her own 
right she should not have been permitted to enter this par ticular land 
until its desert character had been established.. The relinquishment 
of the entry made by Soule can not operate to relieve Lundquist from : 
proceeding to a hearing for the purpose of determining the issue 
raised in the charge growing out of the special agent’s report. 
Lundquist makes affidavit that at the time she purchased the relin- — 
quishment of Soule she had no knowledge of any fraud in connection 
therewith and thereafter proceeded in good faith and expended about. 
$1200 in improving and reclaiming the land and. only relinquished 
because advised by the special agent that he was in possession of 
evidence sufficient to establish the charges growing out of his report 
and that she had not by taking the assignment exhausted her right to 
make desert land entry. These statements are supported by other 
matters contained in the record and it is not to be denied that Lund- 
quist is entitled to equitable consideration. Equitable relief can not, 
however, be extended where a statutory provision is opposed, and 
unless she was entitled to make this desert land entry the same must 
be canceled, as the Department cannot waive the requirements of the 
statute. : 
The question presented is whether one who has sought to perfect a 
- desert land entry taken by assignment is disqualified to make original 


- entry of the same tract. The act of March 3, 1877 (19 Stat., 377), 


confers the right to make but one desert land entry. While the area 
that may be entered is cut down by the amendatory act of March 3, 
1891 (26 Stat., 1095), the right, so far-as making entry is concerned, 
remains the same. The amendatory act authorizes assignments of. 
desert land entries but restricts the right to hold by assigninent or. 
otherwise more than 320 acres. Tsnda disc by submitting final proof 
and receiving final certificate on the entry assigned -to her by Soule, 
availed herself fully of the privileges conferred by the desert land 

act the same as though that entry had been originally made by her. 
Tt is not intended hereby to hold that all persons at any time claim- 
ing an interest under an assignment made of a desert land entry are 
— thereby disqualified to claim other lands under the same desert land 
laws, but, if it were possible to obtain title under the assignment, 
Tandauice could. not by een restore to herself the right 
already exhausted. 3 
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ak had Londquist been doalined to make another desert aud 
entry, she could not have entered the land for which she applied until 
its desert character had been established, and might be required to 
show that it was of that character at the date of i entry, in which 
event the reclamation, if accomplished under the assignment, might 
work to her disadvantage. - Inasmuch as she relinquished the assigned 
entry, through advice of government officers, under the circumstances: 
disclosed, she should be permitted to apply for a hearing upon the 
special agent’s charge against her assigned entry and in the event the 
final. decision is favorable to her, the former entry should be rein- 
stated. : 
| The decision of your office, as thus modified, is affirmed. 


—— eee 


SECOND HOMESTEAD—CHEROKEE OUTLET-ACTS OF JUNE 5, 1900, AND 
APRIL 28, 1904. | 


| Pamuurs | Vv, Tomas. 


Lands in the Cherokee Outlet, opened to. homestead eSeciament and entry by 
the act of March 3, 1898, are subject to the provisions of the acts of June 5, 
~ 1900, and April 28, 1904, relating to second homestead entries. 


First Assistant Secretary Pierce to the Commissioner of the General | 
(G. W. W.) —  — Land Office, September 9,1908. F. a) 


Berhaut Thomas has filed motion or eppncaGon fo review of 
departmental decision of June 9, 1908 (not reported), affirming the 
- decision of your office of November 99, 1907, allowing the a dogs 
of Samuel T. Poe to make second homestead entry for the SE. 4 
_ SE. 4, Sec. 20, and S.$ SW. 4, Sec. 21, T. 21 N., R. 22 W., Woodward: 
Oklahoma, land aistriel. and rejecting his ( Thomas S) spplication to ‘ 
_ make homestead entry for the same land. 

It is contended upon the presentation of this motion that the pro- 
visions of the act of March 8, 1893, and the Presidential proclamation 
of August 19, 1893, opening for homestead settlement the Cherokee 
Outlet, of which the tract in controversy is a part, contemplated but 
one homestead entry, and that neither the act of June 5, 1900 (31 — 
Stat., 267), nor the act of April 28, 1904 (33 Stat. 527 ); relating to 
Sond entries, is applicable in this case. 


It is the opinion of the Department that the acts or proclamations 


under which the said Cherokee Outlet was opened to homestead entry 
became and are a part of the homestead law, and that the acts of 1900 
and 1904 above mentioned are properly considered and applied in the 
determination of Mr. " Phillips’ S application | to make second homestead 
entry. : 

The motion for review is therefore danced: 
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RIGHT OF WAY—LOS ANGELES—ACT OF JUNE 30, 1906. 
Sitver Laxr Pownr & Irrigation Co. v. Crry or Los ANcuLnS. | 
The land department is without jurisdiction to determine the question as to the 
right to. water as. between rivaj applicants for rights of way and reservoir 
_ sites. 
The fact that there may be ‘outstanding claims in conflict with a right of way 
applied for under the provisions of the act of June 30, 1906, will: not prevent ’ 


the allowance of the application and approval of the maps subject to. 
superior rights. : 


“First Assistant Secretary Pierce to the Doniiieioney of the Gener: | 


(G. W. W.) Land Office, September 9, 1908. = (E. 0. P.) 


The Silver Lake Power & Irrig ation Company has appealed to the 


7: Department from.your office decision of August 26, 1907, dismissing 


its protest against the application for right of way and reservoir sites 
filed by the City of Los Angeles onder the provisions of the act of 
June 30, 1906 (84 Stat., 801). Said protest is lodged against that. 
portion of the application for the right of way extending from a 
point in T. 11 S., R. 34 E., to a point in T. 32 S.,R. 35 E., M. D. M., 
and.the reservoir sites connected therewith described as the Lower 


and Upper Haiwee reservoirs, also the Long Valley reservoir in Tps. 


38 and 4 5., Rgs. 29 and 30 E., M. D. M., and lands adjacent thereto. 
_ As to all except the last named the City ‘of Los Angeles (hereinafter 
called the city) filed its maps and field notes of survey between Janu- 
ary 25, 1907, and May 8, 1907. July 12, 1907, map and field notes 
were regularly filed by it covering the lone Valley reservoir site. 
April 5, 1907, the company filed copy of its articles of incorpora- 
tion and proofs of organization and seven maps, with field notes in © 
duplicate, for right ot way and reservoir sites, and July 11, 1907, 
map and field notes covering the Long Valley reservoir. These maps 
were all filed for approval by the company under the provisions of | 


— gections 18 to 21 inclusive of the act of March 3, 1891 (26 Stat., 1095), 


and section 2 of the act of May 11, 1898 (30. Stat. 404). The lands 
traversed by said proposed rights of way are in the Independence 
land district, California, some of them being in National tg 
some withdrawn under the act of Jume 17, 1902 (32 Stat., 388), i 
connection with the Owens: River pectin project, and some es 
within the withdrawal made expressly to protect the rights of the 
city under said act of June 30, 1906, supra. It is not disputed that 
-an irreconcilable conflict. exists between the- claims aoe by the | 
city and those advanced by the company. 

Tt is contended by the company, however, that its rights are su- 
perior to those of the city, this contention being based upon numerous 
grounds. 

Tt is urged 1 im argument that ihe company having succeeded to. the 
rights of prior appropriators, is entitled to the use of the water neces- 
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sary to ‘is success of the. city’s project. er that as an incident 18 the 


right to such water it has a vested interest in the right of way in ~ 


conflict with that sought by the city. Much is advanced 3 in support. 
of the claimed right of the company to the use of the water, but this 
is a matter which the Department must leave to determination else- 
where, either by amicable arrangement between the parties or before 
the proper courts. The Department is without jurisdiction to de- 
termine the question as to the right to water, that being a matter 
- solely within the province of the State courts. (Ings River Power | 
Co. v. Knight, 32 L. D., 144; Chicala Water Co. v. Lytle Creek Light. 
& Power Co. 26 L. D., 520; New Bear Valley Irrigation Co. v. | 
Roberts, Ministes: 30 L. D. 382.) The claim that a right of way, 
_ substantially as applied for, is vested in the company is asserted — 
under the provisions of sections 2339 and 2340 of the Revised Stat-_ : 
utes, though it is admitted there had been no actual construction of 
the reservoirs, ditches and canals upon which said right of way was 
_ predicated. The failure of.the company to proceed with such con- 
struction is sought to be excused by the plea that: the withdrawal of 
the land for irrigation purposes prevented a continuance of the work. 
— Itis difficult to understand how the withdrawal could have had this 
effect,.for if the right is now vested in the company it had as effectu- 
ally vested prior to that withdrawal and could not have been’ preju- 
cliced or defeated thereby as such withdrawal was effective only as — 
to inchoate rights and did not operate to destroy those already-vested. 
The claim of vested rights is inconsistent with that asserted under 
the acts of March 3, 1891, supra, and May 11, 1898, supra, for if the 
right has in fact been acquired under sections 2339 and 2340 of the 
‘Revised Statutes no further steps are necessary to protect it and the 
- filing of maps and field notes and the approval of the application 
for a right of way will add nothing to the right (Santa Fe Pacific 
R. R. Co., 29 L. D., 213; Lincoln County Supply & Land Co. v. Big. 
Sandy Reservoir Co., 39 L. D., 468, 465). Further than this, if such 
right is held by the company ne appeal of the city’s application 
under the act of June 30, 1906, supra, will not injure or destroy it. 
Considering the claim of the company merely as an application to 
acquire a-right of way and not as a vested right, it is clear the city 
occupies the stronger position and that its right must be recognized 
unless some of the matters set up in the protest amount to conditions 
precedent and have not. been complied with by the city. | 
_ It'is not denied that the city filed the maps, etc., required by section 
1 of the act of June 30, 1906, supra, within the time prescribed by 
section 2 thereof. All of aid maps, etc., except that covering the 
Upper Haiwee reservoir and Haiwee Creek ditch were filed prior to 
the application of the company. Though the company first presented 
its application for the Long Valley reservoir this was not done until 
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‘more than a year tee the preferred ee of an city to purchase 
certain lands within the area embracing said reservoir had attached, 
as provided by section 4 of the act of June 30, 1906, supra. The mere 
fact that the company first presented its application cannot under the 
plain terms of said section operate to defeat the preferred right of 
the city. If as contended by the company its right to the Long Val- ~ 
ley reservoir had vested prior to the passage of the act, then the | 
attachment of the preferred right granted would have been inter- 
cepted, but as before stated, if this is a fact, the approval of the city’s 
application will not destroy such right which may and a must 
be established and protected by the courts. 

The contention of the company that the city cal secure no. right of. 
way until it has procured the relinquishment or acquired title to all 
- outstanding claims with the enjoyment of which such right of way 

interferes is sound in so far as it relates to the right effected by such 
right of way. It does not follow, however, that the Secretary of the 
Interior may not under the plain terms of the statute approve the 
maps, etc., and allow the application subject to such superior out- 
standing claims. As to them the approval can have no force or effect. 
Neither will the Department attempt to adjudicate or determine the - 
nature and extent of such rights, that matter being one solely within 
the province of the courts. It would be futile for the Department to | 
attempt to base its approval of the city’s application upon a decision — 
of these questions. Its duty is to approve the application, if regular — 
in other respects, subject to such outstanding claims, leaving the 
7 ‘parties to adjust their conflicting claims by settlement eer in or out 
of court. To attempt to do more would go beyond its jurisdiction 
‘and in so far as its powers were exceeded render its action absolutely . 

void. 
In the opinion of the Depaeacat the rights asser ted by the com- 
pany, unless vested, were not excepted ee the operation of the act 
of June 30, 1906, and the city having, so far as appears from anything 
contained in the present record, taken the proper steps to protect the 
right granted it - said act, 1s entitled to claim all the benefits thereby 
conferred. 
Some objection is raised to the consideration by your office of the 

questions presented by the protest of the company on the ground that 
such matters could only be passed upon by the cee of the In- 
terior.” It is not believed this objection was. intended seriously as it 
is well-settled that the acts of the land department are in law and in 
fact the acts of the Secretary of the Interior. 

After carefully considering the argument made in support of die 
appeal, the Department finds no dnticient eround for disturbing the 
action of your office, and the same is* Récordinely hereby affirmed. 
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Motion for review of departmental decision of May 9, 1908, 36 
L. D., 405, denied aa First Assistant Secretary Een) September 9, 
1908. 


MINING CLAIM—PATENT PROCEEDING—AFFIDAVIT OF POSTING—VERI- 
. FICATION. _ . . 


Ex Paso Brick Company. 


The statutory requirements that the fact of posting of notice upon a mining 
claim shall be shown by an affidavit of at least two persons, and that such’ 
affidavit shall be verified before an officer authorized to administer oaths 
within the land district where the claim is situated, are mandatory; and 
the defect in patent. proceedings due to the execution of such affidavit out- 
side of the land. district can not be cured by the subsequent: ne of a 
properly ver ified affidavit. | 2 

2. 3 \ or 

First Assistant Secretary Pierce to the Commissioner of the General 

(G. W. W.) Land Office, September 9, 1908. (E. B.C.) 


The El Paso Brick Company, a corporation, has appealed from 
your office decision of September 4, 1906, which held for cancellation _ 
the company’s entry, No. 719, made October 93, 1905, for the Inter- 
national, Aluminum, and Hortense placer mining claims, constituting 
the Aluminum placer group, survey, No. 1162, Las Cruces, New 
Mexico, land district, for the reason that the affidavit of posting of 
the plat and notice on the land was subscribed and sworn to before a 
notary public in and for the county of EK] Paso, State of Texas, and 
not before an officer authorized to administer oaths within the land 
district where the claims are situated, as neque by section 2335 of 
the Revised Statutes. | 

August 2, 1905, the company filed, with other eres its apph- 
cation for patent, duly verified on the preceding day. before the reg's- 
ter of the local office by its authorized attorney in fact, wherein, 
among other things, he avers— | 
that he posted in a conspicuous place on ‘said lands his’ notice of nitention -to 
apply for patent, together with a copy of aforesaid plat on the 10th day of 
June, 1904, which said notice and plat is now so posted on said lands and that 
a copy. of said notice, together with the proof of posting same attached thereto, 
is filed herewith. | 

The proof of posting referred to consists of the affidavit of two 
persons, as having been present on June 10, 1904, when the plat and 
notice were posted upon the claims in a conspicuous place, which is © 
described. with definiteness and particularity, but such affidavit was 
executed . before a notary. public. in the State of Texas, as’ above 
stated. 
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The plat and notice remained ooerea until ‘October 20, 1905. Pubs 
lication began August 11, 1905, and was continued for the full period 
of sixty days, conenrrently with posting upon the land and in ne 
local office. 

By decision of April 10, 1906, your office found the entry to i 
defective in the following nerneilan: namely: that no sworn state- 
ment as to-fees and charges had been filed; that no evidence as to_ 
whether the claims contained known veins or lodes was furnished; 
that the affidavits as to posting and continuous posting -were io 
executed within the land district; that the Hortense claim appeared — 
to contain an excess in area; that full title to the Aluminum claim 
was not shown to be in the company; that the requisite improve- 
— ments were not shown; that the mineral character of the land did. 
not satisfactorily appear ; and that the Aluminum and Hortense 
claims. were irregular in shape and no sufficient reason was shown 
for the failure to conform them as near as practicable with the 
United States system of public-land surveys. The company was — 
eranted sixty days in which to show cause why the entry should not. 
‘be canceled. In response numerous affidavits and exhibits, designed 
to overcome the above objections, were filed on behalf of the com- 
pany, and among them, certain affidavits executed before ‘a notary~ 
public within the land district showing the fact of the seasonable 
poste on the land. a 

September 4, 1906, your office considered the showing submitted, 
and stated that it appeared to be necessary to discuss but one fearare 
‘of the case in order to show that the entry was fatally defective, 
namely, the original affidavit as to posting. Finding that that affi- 
- davit was not executed as required by the statute, and citing as au- 

thorities the cases of Mattes 7. Treasury, etc., Co. (84 L. D., 314) | 
and Frazier Borate Mining Co. v. Calm (departmental decision of | 
March 17, 1905, unreported), your office concluded that the entry 
- must be held for cancellation. The pending appeal followed. 

The appellant company has assigned a number of specifications of 
error. Additional affidavits and exhibits have been filed by the com- 
pany for the purpose of sustaining the entry, and exhaustive printed _ 
briefs and arguments have been submitted by counsel. 

Certain persons asserting claims to portions of the land have filed 
protests against the entry, and on their behalf there have been pre- 
sented extensive arguments and counter-affidavits designed to sup-_ 
port the decisions of your office. Up to the present time, however, | 
the case has.been an ea parte proceeding. 

It.is not necessary, and would serve no useful purpose at this time, 
to enter into details as to the discussion presented by the respective 
counsel, which covers a wide range. Suffice it to state that the appel- 
lant company earnestly cotitends, ; in effect, that the defect as to the 
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affidavit of posting upon the claims is not fatal to the entry under the 
circumstances of this casé and doés not go to. the jurisdiction of the 
land department to entertain the present patent proceedings. In other 
words, it is argued that the provision of the statute, as to the filing’ 
of the affidavit i two witnesses showing posting upon the land, is not 
mandatory but directory; that the ‘jurisdiction of the local Officers 
attaches by virtue of the fact of posting, which is not questioned here, 
-. and not by reason of the filing of the proof of such fact in the precise | 
form directed by the statute, provided the fact of posting clearly 
appears otherwise, as it is claimed that it did in this case by the alle- 
gations contained in the patent application. | 
~The. following provisions of the Revised peu are ® pertinent to - 
this case: | : - 
Sec. 2325. ... Any person, association, or corporation... Sie tae: or have, — 
complied with the terms of this chapter, may file in the proper land office an 
application for a patent, under oath, showing such compliance, together with a 
plat and field notes of the claim or claims in common, ... and shall post a 
copy of such plat, together with a notice of such application for patent, in a 
conspicuous place on the dand embraced in such plat previous to the filing of the 
application for a patent, and shall file an affidavit of at least two persons that 
such notice has been duly posted, and shall file'a copy of the notice in such 
land office, and shall thereupon be entitled to a patent for the land, in. the 
manner following: The register of the land office, upon the filing of: such appli- 
eation,. plat, field notes, notices, and affidavits, shall publish a notice that such 
application has been made for the period of sixty days, in a newspaper to be at 
by him designated. as published nearest to such calim ; and he shall also post 
such notice in his office for the same period. | 
Sec. 2385. All affidavits required to be made under this chapter may be veri- 
fied before any officer authorized to administer oaths within the land district 
where the claims may be situated, and all testimony and proofs may be taken _ 
before any such officer, and, when duly certified by the officer. taking the same, 
 ghall have the same for ce and eftedt as if taken before the register and receiver 
of the land office. : 
' With the contention of che. company the Denar nea is unable to 
agree. - The allegations of the application are verified by but one 
person, while the statute requires “an affidavit of at least two per- 
sons.” Section 2325, supra. And. the Department has heretofore 
held that these ptiealat provisions of the statute are mandatory. 
In ‘the case of Mojave Mining and Milling Co. », Karma Mining Co. 
(34 L. D., 583-6), in which the affidavit of posting contained no 
_ statement that the plat of the claim was posted, or in any manner | 
mentioned or referred to it, the following language was used : 


‘The statutory requirement that the fact of posting shall be shown by an 


affidavit of at least two persons is mandatory, and one against which the land - 
department is without authority to grant relief. Until such affidavit is filed 
the register is without: authority ‘to proceed upon the application, and should 


not attempt to do so in any case. As the required affidavit was not filed in this .. 
case the proceedings upon the application for patent were without authority of .. 


law. In this a eee the terms of the statute were not t complied with and 


158 DECISIONS RELATING TO THE PUBLIC LANDS. 


there is therefore no assumption that the applicant company is entitled to a 
. patent and that no adverse claim exists.. Such being the state of the record, the 
patent proceedings must fall, and it is not material to inquire whether the plat 
.and notice were in fact posted as required or not. The entry will be canceled, 
‘but without prejudice to the renewal of patent De oceedings should the applicant 
company so desire. » ; 


In the case of the Frazier moe Mining Co. w. sina faceensiiie | 
departmental decision of Jine 15, 1905, on review), where the ques- 
tion involved was the vorifeation of an application for patent and 
an affidavit of posting, in each case outside of the land district, the 
- Department held as follows, the quotation also appearing in the case 

of Milford Metal Mines Investment Co. (35 L. D., 174, 175) : 


Neither section 2385 of the Revised Statutes, nor any other provision ‘of the : 
— Inining laws, authorizes the verification of applications for patent or affidavits 

such as here involved otherwise than before an officer authorized to administer 
oaths within the land district where the claim is situated. The attempted verifi- | 
eation of the application and affidavit in question before an officer acting without . 
authority under the law, was of no more legal effect than if no attempt at. verifi- 
eation had been made; and the notice published by the register based’ upon such 
. application and affidavit, being without legal foundation, was fatally defective. 
The case was therefore not one of mere irregularity, or one which presented — 


defects that might be cured by supplemental: proceedings. The notice being | 


invalid, the entry can not stand. — ogee ‘Cross Gold pine ombany UV. 
Sexton et dl., 31 L. D., 415). 


Having under consideration the seater of an adverse claim, 
the Department, in the case of Mattes v. Treasury, etc., Co., on review 


- (84 L. D., 314), held as follows (syllabus) : 


_ All affidavits under the mining laws are required to be verified in accordance 
with the provisions of section 2885 of the Revised Statutes, except wher e 
authority for their execution is otherwise specifically given by statute. 


The foregoing views of the Department are in harmony with, and 
are re-enforced by, other cases in which a similar principle has been | 
invoked. In the case of Rico Lode (8 L. D., 223) the entry was held - 
‘to be invalid because the application, as well as all other papers except 
the proof of continuous posting, was verified by the attorney in fact, 
while the applicants themselves were residents of, and were within, | 
the land district at the time application was made. In the case of 
Crosby and Other Lode Claims (35 L. D., 484) the application for 
patent was held to be'a nullity becatise verified by an agent, the 
- applicants being residents of the land district and it not being shown 


that at the time the application was made they were in fact not. within 


the same; and a request that the case be submitted for equitable con- 
sideration and action under sections 2450 to 2457, inclusive, of the 
Revised Statutes, was denied. The application for patent in the 
ease of the North Clyde Quartz Mining Claim and Millsite (35 L. D., 
_ 455) was held to be bad because verified outside of the land district. 
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In ak of these cases ‘the proceedings were held to be invalid aad 
the entry ordered canceled. | 
~ In view of the for egoing it must be held that the affidavit of post- 
ing here in question is fatally defective. The defect is not a mere 


irregularity which may be cured by the subsequent filing of a properly | a 


verified affidavit. ‘The statutory provisions involved are. mandatory. 
Their observance is among’ the. essentials to the jurisdiction of the 
local officers to entertain the patent’ proceedings. The requisite 
statutory proof as to posting not having been theretofore filed, the — 
register was without authority to direct the publication of the. notice 
or otherwise proceed; and the notice, although in fact published and ~ 


posted, being without the necessary legal basis, was a nullity and | 
ineffectual for any purpose. The patent aa therefore fall 


and the entry will be canceled. | | 
‘The appellant company puts forward a Pine cat dative | 
contention to the effect that, even though the entry should be con- 
‘sidered defective, yet it should be submitted for equitable considera- 
tion under said sections 2450 to 2457 of the Revised Statutes. This 


- ‘disposition can not be made of the case for the reason that the record. 


shows that there are alleged adverse claims and for the further rea- 
son that, as was held in the case of Crosby and Other Lode Claims, 
_ supra, there has been no substantial compliance with the law, the 


. entry and the proceedings upon which i is based . being wd 
invalid. 


Inasmuch as the couclinen reached above Sitectiidily disp oses of 
_ the present entry, it is unnecessary to discuss the other questions 
raised by counsel in the argument. 
It should be pointed out, however, that from the record before the 
Department it appears that three homestead entries (Nos. 4723, 4724, 
- and 4931, Las Cruces series) were inadvertently allowed of oe in 
the year following the making of the mineral entry, each one in part 
in conflict therewith. One of these entries (No. 4724) was a second 
homestead filing and was allowed by the local officers in the absence 


of the authorization of your office and of the necessary showing re- 
quired in cases of second entries. Also against this entry two cor-_ 


. roborated protests have been filed, char ging the mineral character of — 
portions of the land covered thereby: In this connection attention is 
_ directed to the allegations of the numerous affidavits filed on behalf 
of the company, tending to establish the mineral character of the 
land embraced within its three placer mining claims. These matters 
should receive due consider ation, and your office will take such action 
and give such instructions to. the local olficers as the premises ee 
warrant. — | : 
The decision ines from is s accordingly affirmed. 
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ADDITIONAL HOMESTEAD ENTRIES—SECTION: Us ACT OF APRIL 28, 
Vo 1904. : 


“Cnet 


DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp OFrrice, 
i WwW ashington, Del ee as 11, 1908. 
Reeisrers anp Rucervers, 
United States Land Ofitces, 
| GENTLEMEN : Section 8 of instructions approved J as 2%, 1907 (36 
L. D., 46), 1s hereby amended to read as follows: 
(8) Section 8 of the act of April 28, 1904, forbids the acquisition of title to 
lands entered under that act through commutation, under the provisions of 


', Section 2301 of the Revised Statutes: therefore, if the original thomestead entry 
is commuted, no title will be passed to the entryman for the additional entry 


until he submits proof in the manner required by the homestead laws, showing | 


that he has resided upon and cultivated the land included in the original entry 
for a period of five years or that he has resided upon and cultivated the land in 
the additional entry for such period as added to that of his residence and culti- 
vation of the land in the origiual entry will make the full period of five years. 
Entrymen who do not commute the original entry may acquire title to the land 
in both entries by submission at the proper time, after due notice, of proof of 7 
residence on and cultivation of the original entry for a period of five years. 
voy vepocialy, | : _ 
) F rep Darien Commissioner. 
Approved: ae 
Frank Pirrce, 
Acting Secretary. 


SOLDIERS’ ADDITIONAL APPLICATIONS—DO NOT SEGREGATE LAND. _ 
_ Crrcunar. 


DerarrMent OF THE imnion. 
Genera Lanp Orrice, 
7 OW ene tOm D.C. , September 12, 1908. 
7 Pa AND RECEIVERS, 
United States Land O fiices, 
- Genttemen: Soldiers’ additional homestead applications do not, 
prior to their acceptance by this office and the issuance of final certifi- 
cates thereon, segregate the land involved to such an extent as to pro- 
hibit the filing of other applications for such land. Subsequent 
applications may be received, given their proper serial numbers in 
accordance with the circular of June 10, 1908 (37 L. D., 46), noted 
‘upon your records, and suspended to await final action upon the first 
application. | 
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When final action is taken upon the seldiene additional. homestead 


applications, you: will immediately take appropriate action, in the _ 


order of their receipt in your office, on any penne open or : 
which may have been filed. a 
Very eee / a = = 

 -Frep Dennett, Commissioner. 

proved | i 

Frank Pierce, 

Per st Assistant Seoretary. 


TIMBER AND STONE SWORN STATEMENT-DEATH OF APPLICANT— 
7 RIGHTS OF HEIRS. — 


Burns v, Buren’ S Hae: . 


No such rights are acquired by the mere filing of a Hihee and stone sworn 
statement.as will upon the death of the applicant prior to notice, DnOCE and 
payment descend to his heirs. 


First Assistant Secretary Pierce to the Commissioner of the General 


(G. W. W.) - Land Office, September 14, 1908. (G. C. RB.) 


~ Lucius H. Burns appealed from your decision of March 26, 1908, 
rejecting his application under acts of June 3, 1878 (20 Stat., 89), 
and August 4, 1892 (27 Stat., 348), to purchase, and an Owine J ohh d. 
Bergh’s heirs to purchase the NE. + NW. 4, W. 4 NW. 4, and NW. 4 
SW. 4, Sec. 35, T. 152 N., R. 26 W., gore Lake, Minnesota. 

October 30, 1902, Bergh filed Feber and stone sworn statement, 
which was pended because the land was, January 27, 1902, with- | 
drawn pending adjudication of Sioux Ral eitos dep spleens 
which suspension was relieved May 19, 1906. July 22, 1904, Bergh 
died, leaving ten heirs. June 9, 1906, Burns filed his sworn statement, 
which the local office suspended to await final disposition of Bergh’s 
claim. June 21, 1906, Justus C. Bergh, as administrator of John J.’s 
estate, applied to perfect his father’s claim. This the local office 
rejected for want of authority therefor. August 28, 1906, Burns sub- 
mitted his proof, which the local office rejected for conflict with. 
-Bergh’s application. - Both Bergh and Burns appealed.. December 25, 
1906, you directed the local office to allow Bergh’s heirs to perfect 
their application and April 1, 1907, final certificate issued. to them. 
March 26, 1908, you rejected Bums S application and proof. 

The fale question involved is whether any heritable right vests by 


- filing a sworn statement under the timber and stone acts ‘Prior to - 


notice, submission of proof, or tender & payment. 
53566—vor. 387—08——11 - 
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It is a general rule that a mere declaratory; or sworn statement, or 
| application to make an entry vests no right in the land. It does not 
segregate it (Instructions, 9 L. D., 335, 837; State of California v. 
Nickerson, 20 L. D., 391). It 1s onl ahen notice is given, proof 


cubmitied. and payment made or tendered that “a right vests under 


- the timber and.stone acts (Heirs of William Friend, 5 L. D., 38, 39). 
In other modes of appropriation of public lands right of succession - 
is given by statute to heirs where the original party dies before con- — 
- summating his claim, in case of settler claimants by Revised Statutes, 
sections 2269, 2291, 2299. Succession is granted to heirs of a con-— 
testant by act of July 96, 1892° (27 Stat., 270); to heirs of timber 
culture entrymen by act of June 14, 1878 (20 Stat., 113), and to heirs 
_ of settlers whose entries were canceled’ wilkout ‘heir fault for land 
within the Northern Pacific railway grant in Minnesota, by. act: of 
June 8, 1896 (29 Stat., 245).° Right’ of succession by ere is also - 
recognized by the land deen in desert-land entries as the neces- 
sary sequence to the assignability of such entries and of the fact of 
actual entry and partial payment made at the time. * : 

A mere application to enter vests no estate and there’ can be no — | 
succession or descent. except it be given by the statute to an attempt 
at such mode of appropriation of public lands. It rests solely in 
_ discretion of Congress to make. disposal of public lands and to define 
how rights therein shall be. acquired and how and in what cases 
inchoate rights shall descend. There is no descendible right by mere 
occupancy (Buxton v. Traver, 130 U. S., 232; 235-6). If there is 
none to a Settler still less aa there be amy to a mere declarant of 
intent to purchase (Campbell ». Wade, 132 U. S., 34). In Hutchin- . 
son Investment’ Company v. Caldwell (152 U. S., 65, 70), the court | 
notes that the language of Congress “has not been. unifory in the 
matter of the disposition of the public domain after the death of the 
‘principal beneficiary,” but it follows as'a necessity that there is no _ 
heritable right until the principal has -acquired right, and so long 
as the land remains public Congress alone can grant a right. of suc- 
cession, in granting which it can limit it to such persons as it sees fit. 
Tn McCune - v. Essig (199 U. S., 882, 888-9), the. court said: 

What interest arose in McCune. by his entry, who seule upon his death: fulfil ; 
the conditions of settlement and proof and to whom and for whom title would 
. Dae crease, on laws of the United States. - Bernier ». Bernier, 147 U. S., 242 
: The law of.the State is not. competent to. do this. 
~The decisions cited’ by you are not authority. for Agldine that any 

estate was-vested: in Bergh by his application or any right thereby 
acquired: heritable by his heirs. Rosenberg v. Hale’s heirs (9 L. D., 

— 1615°O?Conner 'v. Hall (13 L..D., 34), and Thompson ». Ogden (14 


_ “Le “T).; 65); were contests against ge on culture entries Shh by | 


successful contest, cancellation of the prior entry was effected and 
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contestants died before opportunity to exercise the preference right - 
given by act of May 14, 1880 (21 Stat., 140). In all these cases the 
- contestant had filed application for entry in his lifetime and it was. 
held that such application, based on the successful contest gave a right 
in the land that the heirs were entitled.to perfect. 
Irwin W. Emery (15 C. L. O., 92) was a decision of your ones 
wherein Edmond H. Emery anda: a timber and stone application, 
‘notice of which was being published when he died, and your office — 
- permitted the administrator to complete and perfect the proceeding | 
pending. . This decision was based upon that in Tobias Beckner (6 
L. D., 184), that under act of May 14, 1880 (21 Stat., 140), the home- 
: sad right initiated from date of settlement “ under Revised 
_ Statutes, section 2291, was heritable and devisable. This was not 
authority for the decision in Emory’s case. There was moreover in 
that case a notice given and proceedings initiated which clearly dis- 
- tinguished it from the present one and it is unnecessary here to say 


_- whether or not such initiate pice carried to notice e paver a 
heritable right. 


_ Gasquet v. Butler’s heirs (28 a, D. 343) 1 was'a . contest. ofa deceit: 3 
land entry made in Butler’ s lifetime, he having made ee payment. é 
It was held (p. 344) :. a | . | 
*'Phe Department is not aware of any nee pr oviding for the acquisition of title 
to public land which does not. permit either the widow, heir, devisee, or trans- 
_ Teree of a deceased entryman to succeed to his aa and perfect I his claim to 
the land. 3 
| There was a valid entry, | SO that an state vested i in ae The law 
of the entry made such estate assignable and being assignable it neces- 
_ sarily was descendible if not assigned| or devised, for it was eee 
| by the law as property. . 


Miller ». Robertson (35 Ds D., 134), involved. an xoplication by =: 7 
Miller for homestead entry. Miller was qualified but his application a 


was suspended pending adjudication of a prior asserted right. Miller 
_ vigorously and successfully prosecuted his claim but, against his pro- 
test, Robertson was erroneously allowed to make entry. The decision 
oe as applicable here is to the effect that applications for entry 
must be disposed of in the order of presentation. No question of | 


~ right of succession was involved or decided. Had Bergh survived to _ 


final disposal of the then pending questions as to Sioux scrip claim- 
ants his application, prior to Burns, would have entitled him to entry, 
but as he died without having abtained entry, 1n absence of any settle- 
ment or ‘contestant’ s right or proceedings vesting him with right of 
property in the land made by law descendible to his heirs or * other 
. successors, no right survived him.- 


Your secon is reversed. .The bach certificate to Bergh? S fee will | 


be canceled, and if no reason otherwise exists, Burns will be allowed 
to complete entry under his application. . 
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FOREST LIEU SELECTION-SCHOOL LANDS—TITLE TO BASE LANDS. 


F. A. Hype & Co. 


‘Title does not vest in the State. of California under its school grant until the 

granted sections have been surveyed, and where subsequent to survey of a 

. township in the field but prior to approval of the survey by the Commis- 

sioner of the General Land Office the township is withdrawn for forestry 

purposes, no rights to the. school sections therein accrue to the State, and 

' such sections do not therefore constitute a valid base for the selection of 
lieu lands under the eEchace provisions of the act of June 4, 1897. 


First Assistant Secretary Pierce to the Weniaasener of the General 
(G. W. W.) Land Office, September 16, 1908. J. R. W.) 


F, A. Hyde and Company, by Joseph W. Gregory, its attorney in 
fact, appealed from your decisions of March 6, 1903, and September — 
22, 1908, rejecting selection 3046, your eS aden act of June 4, 

| 1897 (30 Stat., 36), for the unsurveyed SE. } SW. 4, Sec. 26, NE. 4, 
i. 4, NW. 4, NE. 4 SE. 4, Sec. 35, and SE. 4, ee 84, T. 34.N., R. ee 
W. M., Seattle, Washington, in. te of the SE. 4, SW. 4 ‘ne NW. 4, 
‘Sec. 36, T. 3 N., R. 7 W., S. B. M., in the San Gabriel forest reserve, 

The question ee by the oe is the validity of the State’s title 
to the base tract relinquished. - The township was withdrawn for the 
San Gabriel forest reserve December 90, 1892 (27 Stat., 1049). The — 
township bad been before that time surveyed in the field, and the plat - 
approved by the United States Surveyor- General for California 
_ November 18, 1885, but the survey was not satisfactory to you and 
you withheld your apcroae February 17, 1894, you approved the 


plat of survey and April 2, 1894, it was by your direction filed 3 in. the 
local office. 


July 12, 1900, the State “old and patented the land to William R. 
| Hewitt who July 20, 1900, conveyed to F. A. Hyde and. Company, 
incorporate, which J uly 19, 1900, relinquished to the United States 
for the purpose in said deed expressed to select oe land in lieu 
_ thereof under act of June 4, 1897. 
March 6, 1903, you held fie State of California never had title to 
the land and none vested in its grantee so that Hyde and Company 


"took no title, relinquished none to the United States, and no base 
existed for the selection which you rejected. Hyde. and ony - 


moved for review which, September 22, 1903, you denied. 

The contention is.that title passed : the State prior to the reser- 
vation and as basis for that claim appellant asserts the land was in 
fact surveyed prior to the reservation and became surveyed land by 
approval of the plat by the surveyor-general. To support this con- | 
tention reliance is placed on the school land grant to California by 
act of March 3, 1853 (10 Stat. , 244), and si a Water and 


~ 
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| “Mining Company v. Bugbey (96 U. &., 165, 166) and Frasher’ V. 
~ O’Connor (115 U. S., 102; 114-5). 

Nothing in these feciion contravenes your holding that by reason 
of non- piel of the plat of survey by the Commissioner of the 
General Land Office the survey of these lands was not complete De- 

—cember 20, 1892, when reservation was made. | 

‘The surveys of which those decisions speak were both made in 
1866 (96 U. S., 166; 115 U. S., 110, 111), when it was the practice 
for the surveyor- goncral to file one copy of the plat in the local office 
immediately upon his approval. April 17, 1879, instructions were 
issued to the surveyors-general that: | 

Experience has shown that it is often necessary to order suspension: of plats 
of survey in the local land offices and frequently the cancelation of the survey. 

Filing of the triplicate plats of survey in local land offices has frequently. led 
to complications of title and individual hardships to persons making entries 
according to such surveys, in cases where is has been necessary to. set aside 
or cancel them. ‘For these reasous, you will not, after receipt of this order, 
file the duplicate plats in the local land offices until the duplicates have been 
examined in this office and approved and you officially notified to that effect. 

Since that regulation proceedings for survey of public lands have 
not been regarded as complete, or public lands as surveyed and 
subject to disposal, until approval of the plat of survey by the Com- 
missioner of the General Land Office. This regulation was recog- 

_ nized in Tubbs v. Wilhoit (138 U. S., 184, 144) without criticism or 

~ suggestion that it exceeded the powers of the Secretary of a 
Interior. 

The Secretary’ S power to impose reguations for guidance of his 
subordinates in the land department to supervise and revise their 

action is so established by judicial decisions construing the powers | 
conferred on him by statute as not to admit question. Knight -v 
U. S. Land Association (142 U. S., 161, 182); Michigan Land and 
Lumber Company v. Rust (168 U. S., 5 589, 594). : 

The former -practice was found objectionable, confusing pablié 
business and private titles, working injury to persons whose affairs - 

- became thereby involved. It was abrogated nearly thirty years ago - 

by new regulations which have stood unannulled by Congress or even 
criticised by the courts. Since such regulations lands are not. sur- 
veyed or identified until approval of the plat of survey and filing of 
the plat by your direction in the local land office. 

Section 7 of the act of March 3, 1853, supra, provides: 


‘ ‘That where... the sixteenth and thirty-sixth sections, before the same shall 
be surveyed ...may be reserved for public uses... other land shall be 
selected by ‘ie. proper authorities of the State in lieu thereof. | 
The law is in words of present grant but is qualified mili a power 
of disposal Pree to identification by survey and for indemnity in 
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such case so cen title does not certainly inure to the State until ‘ie 
granted sections are identified by a survey completed and approved by 
3 the Commissioner of the.General Land Office, or otherwise recognized 
by the land department as a survey authorizing disposal of public 
lands. Under a similar grant and indemnity provision in Heyden- 
feldt v. Daney Gold etc. Co. @ 938 U.'S., 684, a the court, construed 


a similar act— 


to grant to the State in ppreenl a quantity of lands equal in amount to the 16th 
and 36th sections in each township. Until the status of the lands was fixed by 
a survey, and they were capable of identification, Congress reserved absolute 
power over them; and if, in exercising it the whole or any part of the 16th or 
86th section had been disposed of-the State was to be compensated. by other 
lands equal in quantity, and as near as may be in quality. . By this means the 
State was fully indemnified ... and Congress was left free to legislate touch- 
ing the national domain in any way it Saw fit, to promote the public interest. 


‘The case was cited with approval i in Minnesota v. Hitchcock: .(185 
U. §.; 878, 400), where, construing the similar grant to Minnesota, 
_ the court, referring to a . resolution oF Congress as bearing upon the 
grant, says: | - 
' We refer to the resolution as an express: declaration by Congress that the 
‘school sections were not-granted to the State absolutely and:beyond any fur- 
ther control by Congress or any further.action under the general land laws. 
. In other words, the act of admission, with its clause in respect to school 
isnae was not a promise by Congress that under all circumstances, either then - 
or in the future, these specific school sections were or Should become the property 
of the State. The possibility of other disposition was contemplated, the right of 
Congress to make it was recognized, and provision made for a selection of other 
lands. in liew. thereof. : 

This is cited with approval in Wisconsin ». Hitchcock (201 1 U. Se 
202, 215). 

As the reservation of the aad to ie use was made before © 
completion of the survey by your approval of the plat, the State took 
no title to the land in place by its grant, and no base existed for the 
selection by Hyde and. Company under the act of : une 4, 1897. 

Your decision 1 is affirmed. 


HOMESTEAD. ENTRY—-COMMUTATION—RESIDENCE—SECTION 9, ACT OF 
Comas 29, 1908. 


Fran B. Keir. 


“The provisions of section 9 of the net of May 29, 1908, seatactine eotidsntaiion 
“entries where final certificate issued’ upon proof. showing residence for at 
~ least eight months within the year. immediately preceding the submission 


of proof, coutemplate substantially continuous presence upon the land for. - 


" an aggregate of eight months during that year. 
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first Assistant Secretary Pierce to the Commissioner of the General | 
(G..W.W.) Land Office, September 21,1908. | (J. F. T.) 


_ Frank B. Kelly has appealed to the Department from your decision — 
of March 18, 1908, rejecting his commutation proof submitted Sep- 
'. tember 19, 1907, upon his homestead entry made February 27,:1906, 
for the SE. 4 1, Sec. 99, T. 3 N., R. 9 E., Woodward, Oklahoma, jand, 
. district, because of ineuticient ede upon. the land. | 

‘Upon the proof submitted ‘cash ‘certificate paper 6687 was issued 
to claimant September 30, 1907. a 

It appears from the record that this entryman has not piceinplied | 
with, requirements | of the / Department as stated in 1 the case of Fred 
“Lidgett (35 L. D., 371). | 
' The provisions o section 9 of the act of May 29, 1908 (385 Stat., 
: 465), do not change. the rule as to ‘substantially sontnuons presence 
upon the land in cases where it is sought ‘to make commutation proof, | 
as laid down in the Lidgett case, supra, and in the case of James A. 


Hagerty (85 L. D. , 252). Substantially conlnuous ee of eight 


_ months during the year is required. © 
~ " ‘This claimant was absent from his entry October 25, 1906, to seal | 
1, 1907, fully five months of the year immediately preceding the sub- 
mission of his commutation proof. ‘His case, therefore, does not come — 
within. the. provisions of said section 9 above cited. You hold the | 
homestead entry. intact. subj: ect to future con ane with law. er 
- Your decision i is affirmed. a alae Se * 


- CON FIRMATION—DIREC’ TION TO INVESTIGATE WITHIN TWO YEARS— 


INVESTIGATION. AND REPORT SUBSEQUENT TO-THAT PERIOD. 
Cora M. Basserr Er AL. 


A direction ‘to a special spend of the inn depaven ent to investigate an entry, — 

within two. years from the issuance of final certificate, followed by an 

investigation. and report by a different special agent after the expiration of 

the two-year period, is sufficient to prevent the interposition of the bar 

created by the proviso to section’? of the act of March 8, 1891, provided the 

- investigation and.report. are in furtherance of the direction given within 
the period of limitation and. part of the same proceeding. 


. Assistant Secretary Pierce to the Commissioner of the General Land 
(G. W. W.) Office, September 22,1908. = (EF. B.) 


In the matter of the appeal of Cora M. Bassett and Laura 1. 
Rowell, mortgagee, from the decision of your office of May 1, 1908, 
denying their petition to dismiss proceedings against the homestead - 


a 
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"entry of Cora M. Bassett, for the W. 4 | NW. 4, SE. 4 NW. 3 i, ad Sw. 
i NE. 4, Sec. 12, T. 15 N., R. 3 E., Great Falls, Montane. the Depart- 
mene by its decision of Sip ieuiber 4, 1908 (not reported), reversed 
. the decision of your office and held hat as no action had been taken 
against said entry within two years from the date of final certificate. 
(September 4, 1903), the land department had no authority to inves- 
tigate the validity of the entry after the expiration of said period. 
The record as transmitted to the Department by your letter of | 
August 22, 1908, upon which the decision of September 4, 1908, was 
rendered showed that Special Agent Chadwick had, by letter of i uly 
1, 1904, been directed to investigate this entry, oni information 
| Spock from an employee of your office, and that the report of 
Special Agent Schwartz upon which the hearing was ordered was 
made after the expiration of two years from date of final certificate. 
It did not appear, however, that the report of Schwartz was con- 
nected with the direction given to Chadwick as a part of the same 
_ proceeding, but was an independent proceeding and not in further- 
ance of the direction given to Chadwick... | - 
With your letter of September 16, 1908, you resubmit the case, 
stating that owing to inadvertence the eornplete record was not trans- 
mitted and you inclose a copy of a letter from your office to Special 
Agent Good dated May 29, 1906, and sent through Special Agent 
_ Schwartz, chief of field Paces calling attention to the fact that 
no report had been made by Chadwick and directing him (Good) 
to make investigation and report. It was upon this direction that 
Special Agent Schwartz had the investigation made that was ordered 
to be mae by Chadwick and his report thereon was therefore taken — 
--in furtherance of the direction given to Chadwick. | _ 
Any action taken by your sites prior to the expiration of two years 
from the issuance of final certificate, such as listing an entry for 
investigation with a special agent within two years from date of 


final ‘certificate which is followed up by report is sufficient to prevent -_ 


the interposition of the bar created by the statute, although the direc- | 
tion was originally given to one agent and the investigation was con- 
cluded by another, provided the final report is in Ruriherante of the 
direction given within the Dee of limitation. and 3 is part of the 

same proceeding. : | - 7 
As it now appears that fie report of Schwartz was the completion 
of the investigation directed by your office letter to Chadwick of J uly - 

1, 1904, ae was sufficient to suspend the running of the statute, . 
your office has authority to order a hearing in said case. The decision 
of the Department of September 4, 1908, is therefore vacated and set 
aside and the decision of your office of May 1, 1908, is affirmed. — | 
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"RELINQUISHMENT—-PROCURED THROUGH MISREPRESENTATION | 
INVALID. 


Kunz v. JOCHIM. 
A relinquishment of an entry procured through misrepresentation is invalid. 


First Assistant Secretary Pierce to the Commissioner of the General 


(G. W. W.) Land Office, September 22,1908.  — (G. A. W.) 


‘Vinzenz Kunz has appealed from your office decision of June 27, _ 
—1908, denying his application to reinstate homestead entry No. 11418, 
| ade by him June 19, 1899, for the SE. i, Sec. 8, T. 182 'N., R. 74 W., 
Bismarck, North Dakota, ‘land district, which: entry was canceled, 

upon relinguishment executed by Kunz, December 1, 1905. On the 
same day, Michael Jochim filed application to make a second home- 
stead entry for the land under the act of April 28, 1904 (33-Stat., 
- 527), which was allowed. October 1, 1906, J Sane entry was 
recorded as No. 36370. 


‘In an affidavit accompanying his application — for femnstatement, —_ 


‘Kunz, who is nearly seventy years of age, alleges that he is a native- 
born ‘Russian, of German extraction, and head of a family consisting 
of a wife and ten children, five of whom are under parental care; 
that he is unable to speak, read or write the English language; that 
at the time of making entry of the land (June 19, 1899) he was living 
thereon with his family, and had been so living since some time in the 
spring of 1898, since which year “he has cultivated the land or part 
and portion thereof beginning the first year, when about fifty acres of 
broken land;” that prior [once elsewhere in the affidavit he says 
— subsequent| to making settlement on said land in 1898, he made .an 
application for homestead entry of said land, but that “on account 
of the destruction of the United States land office, as affiant was in- 
formed, the papers in his case were lost and destroyed. That he did 
- not learn of the alleged destruction of his application papers until 
-sometinie in the spring of 1899, when he made the first above dle- 
scribed application and received the receiver’s receipt for the same;” 


-. that he had since built a sod house 28 .by 50. feet in size, dug a well 


thirty feet in depth, constructed a barn 40 by 50 feet (later removed 
from the land), and cultivated: about 180 acres; that “sometime | 
before 1904 and subsequent thereto” the surrounding lands were 
acquired by one Fred Beecher, a largé stockman, and Kunz, in order 
to obtain a range for his stock, “ about that time” purchased a quar- 
ter-section of land in Sec. 27, T. 183 N., to which place he removed 
his barn and livestock, “and with it his domocile, but 

still retained the old honiéstend and his interests therein, dalavatne 
the said land, and with his family or some members of his family 
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| during spring work, summer and harvest seasons cctunlly lived upon | 
_ and inhabited the said premises.” : 
In August or September of 1905, Kunz had an altercation with one 
‘Walter Steele, foreman, of Fred Beecher, whom he killed. For this 
he was convicted of murder in the second degree and sentenced to the 


ee, penitentiary. Kunz alleges that the killing was in self defense. After 


serving a little over’two years of his sentence, through executive 


clemency | he received. a pardon. He states that, wiiles confined in-the ... . 


penitentiary he was visited by his wife-and her. brother, Michael. 


ho ochim, who represented to him that, “.affiant subsequent to his incar- 


ceration having given notice of ee Oe support of his homestead, 
owing to his conviction the said homestead could not be’ perfected by 
him, that the same would be lost to him -and become subject to-con- 
test, advising him to relinquish the entry so that his brother-in-law, 
the said Michael Jochim, might make entry thereof; that owing to — 
his distressed condition of mind at the time, lack of personal knowl- 
edge, inability to read English, and in the absence of legal advice, he 
yielded to the persuasions of his: brother-in-law, said. Jochim, and 
signed a relinquishment of his.entry, without consideration of any’ 
kind, and delivered the same to’ Jochim, who presented it to the local 
officers at Bismarck, together with his (Jochim’s). application to make 
a second homestead entry, which application was. later allowed, and 
Jochim made homestead entry No. 36370 of the lands; that Jochim 
established residence, but has done: nothing to improve or cultivate 
the land, all cultivation being the work of Kunz’s family, Jochim 
demiinding and receiving a yearly. rental of one- fifth of the produce 
of the farm. 

Accepting as true Kunz’s statement in Hie affidavit that i estab- 
lished residence upon the land involved in: the spring of 1898, and 
resided there continuously with his family until 1903 or 1904, ele 


 -vating the land meanwhile, it appéars that he was entitled to make 


final proof prior to the time‘he alleges he made his domicile elsewhere 


‘and before he had the altercation with the ranchman’s foreman which 


resulted in his imprisonment in the State penitentiary. Furthermore, 
itis not established that‘he was not maintaining a dona fide residence 
upon the land as late as June 19, 1904, five years from date-of making 
homestead entry. In any- event, a prima facie case of maintenance of | 
residence for the required per re 1s shown. | 

~The Department has repeatedly held that, gitar: séebliehaent of | 
residence, an entryman’s absence from the land ‘due to judicial com- 
- pulsion does not render the entry liable to: contest.on the ground of 
~ abandonment. (Anderson v. Anderson, 5 L. D., 6; Kane e¢ al v. 
Devine, 7 L. D., 582; Arnold v. Cooley, 10 i D., B51; Reedhead v. 
flauenstine, 15 i D., B34; Williams v. es 26 L. Ds 416, 5) Kunz’s. 
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entry was, therefore, safe from contest on this ground. It further. 
_ appears from the record that his family continued to reside upon. 
and cultivate the land during the period of his incarceration, so that 
the entry could not have been canceled for failure to maintain 
cultivation. — | 

In his argument filed j in support. of renee s appeal from your office 
| decision, the attorney for Kunz states that Jochim was “ willing to - 
sell and dispose of title to this land to this selfsame Kunz for . 7 
$2000,” and that Kunz appears to regard the land as worth that 
much to him. As before stated, Kunz alleges j in his affidavit that he 
executed the relinquishment of his entry without any consideration 
whatsoever. | 7 

. The evidence considered, the Department ; 1s oe opinion tha Kunz 
relinquished his entry from misapprehension of his rights, under cir- 
* cumstances clearly suggestive of undue influence, and as the result of 

misrepresentation made by J ochim, the beneficiary of the relinquish: 
ment. | 

In a number of cases ae Deparment has held that a relinquish- 
-.ment must be intentionally and voluntarily made, and that where 
obtained as the result of misrepresentation, deceit, duress or undue | 
“influence, it is invalid... (Ficker 2. Murphy, 2 L. D. 135; Smyth v. 
Laring, 3 L. D., 876; St. P., M. & M. Ry. Co. v. Carlson, 4 L: D., 281; 
O’Brien v. chek 8 L. D., 192; Kerr v. Kelly, 25 L. D., “197. ‘ 
None of the above cases. was one of pure misrepresentation i in the legal 
sense of that term, unmixed with either fraud, deceit, duress or due 
influence, but it is apprehended that since misrepresentation is one of 
. the recognized causes of “ unreality. of consent,” it Is an invalidating 
cause as truly as fraud or undue influence. 

The case is therefore returned to your office with directions that a. 
onane be had, with a view to determining the question of Kunz’s | 
maintenance of residence’ upon the land for the required period, and 
to ascertain the facts and circumstances regarding the relinquish- 
ment executed by Kunz. Upon receipt of the testimony adduced at 
_ such hearing, you will take such action as the facts developed warrant. 
-..The decision. “ppeaied from is modified in “accordance a the 
views: above expressed. — | | 


HOMES TEAD—KINKAID ACT—FORMER ENTRY—QUALIFICATION. 
Driver v. Wawnacn. 


. A former homestead entry outside of the territory described in the act of April 
28, 1904, commonly known as the Kinkaid Act, is no bar to an entry under 
the provisions cf that act of a traet which, together with the land in the 
. former entry, shall not exceed 640 acies. 
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| First Assistant Secretary Pierce to the Commissioner of the -General — 
(G. W, W.) © Land Office, September 23, 1908. (E. O. P.) 


Laura J. Wallace has appealed to the Department from your office - 
decision of February 27, 1908, holding for cope Neon her homestead 
entry allowed May 6, 1907, as to the E. 4 E. 4, Sec. 20, W. 4 W. 4, 
— Sec. 21, W. 4 NW. 4, ce 28, E. 4 NE. 4, Sec. 29, T. 35 N., RB. 5G W.., 
6th P. M. Alliance land district, Nebraska, in the event Frank W.. 
Dryer made application and established his qualifications to enter 
said tracts within thirty days. from notice of your decision. The entry 
of Wallace, in addition to. me ae described, embraced the W. 4 
SW. 4, Sec. 28, and the E. 4 SE. 4, Sec. 29, which tracts she wae 
‘allowed to retain if she so decited. - 
‘The record discloses that one Jasper Geib eines homestead entry _ 
October 11, 1904, of the same land as that included in the entry of ° 
Wallace. Tous this entry Dryer instituted contest April 6, 1907, 
and on the same date notice issued setting June 6, 1907, as the date of 
the hearing. The local officers failed to note the contest on their . 
records. May 6, 1907, Wallace filed the relinquishment of Geib, which | 
had been in her possession since the early spring of 1907, and was 
erroneously allowed to make the entry now held for cancellation. 
May 28, 1907, Dryer filed a protest against the entry of Wallace alleg- 
ing that he was entitled to a preferred right to enter the land by 
reason of his contest. Wallace was called upon to show cause why 
her entry should not be canceled and Dryer allowed to exercise his 
preference right. A hearing was had and testimony introduced to 
show that Dryer was disqualified to make homestead entry by reason 


of his ownership of more than 160 acres of land. It was incidentally = 


_ developed that he had previously made homestead entry in South 
_ Dakota of 160 acres, which entry he had. perfected, but it was not 
shown that he was the owner of more than 160 acres of land, exclusive 
of that embraced in his former entry. He was not therefore disquali- 
fied to make entry in the exercise of his preferred right, which does 
_ not appear to be questioned'upon any other ground, unless the making 
of a. homestead entry outside the territory described in the act oe 
April 28, 1904. (33 Stat., 547), operates to disqualify him. | 
Your office held that the first proviso of section 3 of the act of 
April 28, 1904, swpra, removed the bar to Dryer’s right to enter land 
within the rorined area which otherwise would have resulted from 
the making of his former entry. 
As the other matters urged in nnn. of ae speed present no 
valid ground for denying Dryer the right to make homestead entry, | 
it only remains for the Department to fees whether or not your 
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construction of the language of the first proviso to said section 3 is 
- correct. Said-proviso reads as follows: | 

That a former homestead entry shall not be a bar to the entry under the pro- » 
visions of this act of a tract which, together with the former entry, shall not 
exceed six hundred and. forty acr es. 

Unless the scope of this proviso 1s limited Be the language of ie | 
other portions of the act it must be construed according to its terms. 

It may be contended and also admitted that the statute is local in | 
its. application. The first section of the act enlarges the homestead 
_ privilege by permitting entry within the prescribed area of 640 acres, _ 
except as to lands susceptible of irrigation. ‘The second section, aided 
by the second proviso to the third section, restores the homestead 
right to those persons who have made a ae entry “ within the — 
territory ” described, who own and occupy the land embraced therein - 
cand authorizes its exercise upon land contiguous thereto, at the same 
time fortifying the right by subjecting the land subject to its exercise — 
to the claim of the person entitled for a period of ninety days from 
the passage of the act. This section is complete in itself and the 
-- noticeable difference between it and section 1 results from its strictly 
local character. Both the Zand subject to entry under and the class” 
entitled to claim the benefits of section 2 are by the very terms of the 
section limited, while section 1 limits only the area within which the | 
right granted may be exercised, leaving the definition of the class 
. entitled’ to the provisions of the general homestead law. As before | 
stated section 2 of the act is complete i in itself and there was no neces- 
sity for any further provision that a “ former homestead entry shall 
be no bar ” to the right to proceed thereunder. Indeed the en} joyment 
of the benefits of said section 2 depended solely upon the making of a 
former entry. It is clear therefore the first proviso to section 3 was 
not intended to. operate upon the second section of the act. Nor will . 
“any accepted rule of construction warrant giving to an unrelated 
_ proviso a limited operation simply because an independent: section of 


_. the same act contains a restrictive provision. Yet to so construe ‘the 


first proviso of section 3 as to limit the removal of the bar therein | 
mentioned in those cases only where it grew out of a prior entry made 


 apithin the. limits defined by section 1 of act, the words of section _ 7 


2, “ within the territory above described,” must of necessity be under- 
‘stood as therein repeated. If the proviso in question be considered 
‘as though section two of the act had never been enacted, and as the 

said proviso is not related thereto it may for the purpose of ascer- — 
taining the true rule of construction be eliminated, could there be any 7 
room for doubt as to its meaning? Bearing in ad that the provi- | 
sions of section 1 are local in character only in so far as they prescribe | 
the territory within which the extended homestead privilege may be 
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exercised, while preserving the general character of ne class entitled 
to exercise that privilege, the effect of the proviso is to limit the opera~ 
tion of said section which otherwise would exclude from participation | 
in its benefits those persons who had made a “former homestead 
entry.” Congress having i in clear and unmistakable language waived 
the disqualification arising out of a former homestead entry wheréver 
made, would the Department be warranted in refusing to give full 
effect. thereto? The language used is plain and Congress must be 
presumed to have anticipated its effect. Any other presumption 
would be as arrogant as it is dangerous.’ As said by the court in cine 
case of Lake County ». Rollins (130 U. S., 662, 670) : | 
_ Why not assume that the framers of the Constitution and the people who 
voted it into existence, meant: exactly what it says? At the first glance, its 


reading prodtices no impression of doubt as to the: meaning. It seems all suffi- 
ciently plain; and in:such case. there is a well-settled rule which | we must 


eee . © whee, 3 & at &. | - 
| To set at the thought or » meaning ‘expressed in a statute, a contract or a con-— 
stitution, the first resort, in all cases, ig to the natural signification of the words, 
in the order of erammatical ar rangement in which the framers. of the instrument 
have placed them.. If the words convey a definite.meaning which involyes no 
absurdity hor any contradiction of other parts of the instrument, then th: at. 
meaning, apparent on, the face of the instrument, must be accepted, and neither 
the courts nor the legislature have a right to add to or take from it. 
Interpolation of words for the purpose of disclosing the orue mean | 
ang when the language used 1s ambiguous 1s a practice to be indulged 
‘with caution, but where: the language used conveys a clear meaning, 
interpolation which changes that meaning or alters the effect of the - 
_ terms employed 1 is not sanctioned by any established rule of construc- 
tion. That is legislation. (McIver e¢ al. v. Ragan e¢ al., 2 Wheat., 
95,99; Priestman v. U.S., 4 Dallas, 28,30; Sturges ». Crowninshield, 3 
4. Wheat., 122, 202 ; Thornley De ces 118 U.S., 310,315.) | | 
~ The first proviso standing atone 1s a susceptible of more than one 
coustruction. .That construction is not inconsistent with nor. opposed | 
to anything elsewhere contained in the act. The only possible objec- 
tion to adopting such construction: rests upon a supposition that some 
policy of the homestead law has been transgressed and that Congress 
- intended. to impose.a limitation it failed to express. Even if this 
were so, correction of the error is not within. the province of the land 
departmanit. “Tf there be no saving in a statute, the court. cannot 
add one on equitable grounds” (Yturbide’s Execators vw. U. S., 22 
_ How., 290). Surely if the court will not add a saving clause to ‘relieve 
~ against an apparent inequity, it would decline to impose a condition — 
cutting down a benefit conferred merely because its idea of a principle 
of Sable: policy might be opposed to the reasonable construction of 
the ‘statute before it. In such cases the courts uniformly reject any 
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construction . which tends to. aasies the legislative. function. In 
the case of Lessee us Fr French Op a et C7 — How., 228, =e the 
rule is well stated: te | : a 

The act of March 5, 1816, has ‘no reference: to; or ietesaniy connection: with, 
any - other bounty Jand act; itis plain on its face, and.single in its: purpose, | ant, 
then, what is the rule? One that cannot be departed | from. avithout assuming | on. 
_ part of the judicial tribunals legislative. power. It is, that where the legisla- 
ture makes a plain provision, without malring any exception, ‘the courts can 
make none. 

— But the supposed Helton, of a policy of the publi land system 
is not supported by language contained - in either séction one or two. 
of the act, and as the statute is a remedial ¢ one: we are not at liberty to 
look beyond its terms to find grounds to sustain such a presumption. 
The. court.in Silver v. Ladd (7 Wall., 219, 225) stated as a principle 
that in construing a statute relating to the disposition of the public 
land any interpretation. which “ savored of. narrowness or illiber ality 
in defining the class ” entitled should. be rejected. The proviso here 
- under consideration. purports. to define only’a elass entitled to the — 
benefits of the act and the same. rule applies with equal force to the 


ee construction of its terms. ‘Further than this the proviso has hereto- 


fore been the subject of departmental consideration, and never. has : 
the location. of the former entry been treated as a factor having any 
bearing. upon the right. of the party to make another entry ‘Ghew- 
under. The circular. of May 31, 1904 (32 L. D., 670; 671), required 
that the former entry should. ae been. perfected so fag as residence — 


and improvement were concerned, but imposed no condition upon the 


right based solely upon the isco of the land embraced in such. 
entry. | The requirement made by said circular as to residence. and 
improvement was later revoked. (David H. ‘Briggs, 34 L. D.. , 60). 

In the case of Arthur J. Abbott, both on appeal (34 L. D. , 502) and. 
review (35 L. D., 206) the Department, held that the fine of a 
former houestead entry did not constitute a bar to the enjoyment of 


the right conferred by the first proviso to said section 3. On appeal. - 7 


it was decided that if the applicant under said proviso was the owner — 
of more than 160 acres of land, even though a portion of it was that 
embraced in the former entry, he was disqualined by reason of that 
provision in section 1, requiring that the entries authorized by the 
act should. be. made “ wade the homestead laws.” On review, how- 
ever, it was held that the broad language of said. proviso could be > 
given full effect only by eliminating from the calculation in determin- 
ing the amount of land owned, the area embraced in the former entry. | 
While the anestion here presented was not there directly i in issue yet 

there is less reason for interpolating in the proviso words necessary 
to restrict its operation to persons whose former entries were made — 
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within prescribed limits than for refusing to construe as a part 


_. thereof general language found in the first section of the act. 


Even under the contention that only those who made entries within - 
the area described come within the terms of said proviso, it must be 
conceded that as to them a new right, and not the enlargement of an 
old, is created and conferred. Yet there is no basis for the presump- 
Gon that they have not fully enjoyed and already exhausted the home- 
stead privilege. This is strikingly illustrated in the case of one who 
' had made and relinquished a former entry for a consideration. Cer-- 
tainly such a person is entitled to no more consideration at the hands. 
of Congress because the entry relinquished under such circumstances 
was made in that portion of Nebraska covered by the act than if made 
in South Dakota or California. 

Jf a supposed public policy or assumed equity, not passa upon any- 
thing expressed in a statute, is to control the accepted meaning of its 
plain terms, then by interpretation the ‘application of this proviso 
should be further restricted by denying to such persons a right of 
entry thereunder. Carried to its logical conclusion such a rule would 
by: implication introduce several provisos,.one as fully warranted as — 
the other, to the proviso under consideration, the comparative effect 
of which would be to give little force to the broad terms “shall be 
no bar” as therein used. To such a length the Department declines 
to go, but will-adhere to its former construction of the proviso giving 
to its terms their ordinary, accepted and reasonable interpretation. - 

_ It not appearing from anything in the record contained that Dryer — 


is disqualified to exercise his preferred right of entry by reason of his  ~ 


~ ownership of more than 160 acres of land, and his right not being 
attacked upon any other sufficient aoe: the action of your office is 
her eby affirmed. | | : 


= 


: HOMESTEAD ENTRY — QUALIFICATION — OWNERSHIP OF LAND— _CON- 3 
Yee 


AUKER v. Younes. 


. A transfer of land by an intending homesteader with a view to removing the 
disqualification resulting from the ownership of more than 160 acres, will 
not be held effective for that purpose: ubless actual and in good faith and 
evidenced by such facts as show that it is not a mere collusive device to 
evade the law. 


| Porst Rasictans t Seoretary Pierce to the Comméssioner of the General 
ae Ww. W.). Land Office, September 23, 1908. (G. C. RB.) 


Wilber E. Young appealed from your decision of May 13, 1908, 
reversing the local office and holding for cancellation his homestead » 
entry for lot 3, Sec. 18, T. 34 N., R. 40 W., Valentine, Nebraska. — 
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oases 15, 1904, he made entry nae: act of April 28, 1904 (33 
-Stat., 547), giving notice he did not intend thereby to exhaust his 
| right and would apply to enter other contiguous land. November 19, 
he ames admbons couy for other land, etated by yen to be the SE. 4 


NE. 4, NE. 4 i SE. 4, Sec. 18, W. 4 NE. 4 and SE. 4 NW. 4, Sec. 4. 


T. 34 . 5 Ee 44 W., Alliance, Nebr aska. It is noted he land in section 
OA is not contiguous to that in either section 18 or 18, but that point | 
was not made in your decision, and is not involved in the appeal. 

In his homestead affidavits he stated that since August 30, 1890, he : 
had not acquired title nor was claiming under the aorieulbiral land 
laws other than the homestead laws more than one hundred and sea 
acres and had not made other homestead entry, except for the SW. 3 4 | 
Sec. 3, T. 33, R. 41, upon which he made final proof atter five years’ 
pecidenee: 

May 9, 1907, Hiram I. ake filed contest against the entry, charg- — 
ing that Young never established residence on the land entered, and — 
at date of his entry was proprietor of more than one fnndved and 
sixty acres of land in Cherry and Sheridan Counties, Nebraska, and 

~ disqualified. After due notice both parties submitted evidence before. a 

- a notary public. July 17, 1907, the local office found for Young and 
recommended the contest be dismissed. You reversed that action. 

The question of residence on lot 8 was much mooted, but you 
~ deemed it not decisive and did not decide it. As to former entries 
you found that Young, November 24, 1884, made homestead entry for 
a quarter section, on which final certificate issued October 25, 1890; 
‘made timber-culture entry July 8, 1890, for four quarter- quarter 
subdivisions, on which final cértificate sscuied March 29, 1899; filed 
declaratory statement December 14, 1890, transmuted . October ie 
1891, for three quarter-quarter eebdivisions: amended January 24, 
| 1899, to include a fourth forty-acre tract. You held that the drat 
two of these entries, though perfected after act of August 30, 1890, 
were made prior thereto, and are excluded from consideration of the 
maximum limit of three hundred and twenty acres allowed by that 
act, leaving only the pre-emption cash entry of one hundred and 
sixty acres to be counted, under Instructions, General Circular, Jan- 
uary 25, 1904 (p. 79); Instructions (12 L. D. » 81). au held he | 
was not disqualified by such former entries. 

As to owning other land in excess. of one hundred and say acres | 
‘at date of his entry, the evidence disclosed that for several years he 
had owned and controlled about 1,800 acres, about 1,000 acres of 
which were near that entered, on aghich he kept large herds of stock, | 
title to which land was of record in him until long after his entry. 
In defense to such fact he introduced an unrecorded. deed: pur porting | 
on its face to be acknowledged before al Rotary public. November 2 2. 

58566—voL 37—08—12 © 
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1904, whereby he conveyed to his’ wife, Pores A. sien all of that 

standing of record in his name as owner. | | 
-.. But the record shows that Young continued to exercise dominion 
over the land now claimed to be deeded to his wife, and to hold him- 
self out as owner. April 11, 1905, he deeded a half section to J. S. 
Hull. for $1,200; June 26, 1905, he mortgaged other of it to the 
Maverick Loan and Trust Company to secure loan of $3,000; and 
September 17, 1906, mortgaged other of it to L. H. Trowbridge to 
secure debt of $4,000, in all which instruments he acted as owner and 
his wife joined as scleasine cower. 

Other than the immediate parties, Young and his wife, there was 
no evidence offered to show the actual making and delivery of the. 
deed. Without delivery it could have no effect, The deed on its 
face purported to be for the consideration of “ one dollar and other . 
valuable consideration in hand paid,” which they explain as $339.27, 
- evidenced by a certificate of deposit dated January 21, 1905, of the 
Sheridan County Bank to Alice A. Young, bearing no fade menicnt, 


and stamped by the bank as paid February 18, 1905, which merely ce 


imports that it was that day paid to Mrs. Young. 
The critical question was the bona fides of the deed ug Young to . 
his wife. There was no evidence upon the subject but that of the — 
parties. No third party testified to its delivery, or the good faith of _ 
the transaction as an actual transfer of title. The testimony of the 
husband and wife was utterly at variance with their acts from the 
date of the deed to at least September 17, 1906, nearly two years. 
You held that these circumstances were sufficient to show that “ the. 
whole transaction ... was a mere pretense and that when he made 
. entry he was the proprietor and owner of nearly 2000 acres of land 
described in the unrecorded deed,” and that the entry was illegal in . 
its inception. 
' The limitation is imposed by Congress as a measure of public policy 
_.to prevent appropriation of land in infers areas to privation of others 
not having homes. The act must be so administered as to effect its 
purpose in spirit and letter. It was held in Bickford v. McCloskey 
(31 L. D., 166) that the naked legal title held for benefit of another. 
cid not disqualify the holder under the act of May 2, 1890 (26 Stat., 
81). This was held to be the necessary corollary to the decision in 
Gourley v. Countryman (27 L. D., 702; 28 L..D., 198) that the com-_ 
plete equitable title and right to ine legal title dlisquality the equita- 
ble owner. So in Patterson v. Millwee (30. L. D., 370) it was held 
that legal title to land sold in good faith, held only as security for 
unpaid purchase money, was not a disqualification: In Arthur J. 
Abbott (84 L. D.,.502) it was held that the question of disqualifica- 
tion by ownership of other land is to be.determined as of the time of 
the present application—not as of the original entry to which the 


~ 
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present one is additional. “These decisions are harmonious and con- 
- sistent with the intent and purpose of the act. | 
Applying the same principle to the phase of the present case, it is 
clear that a transfer of land by an intending homesteader, made for 
purpose to evade the law limiting his qualification, must be actual and — 
in good faith, evidenced by such facts as show it is not a inere collu- 
sive device. As Young owned the record title at time of his entry, it 
- was incumbent upon him to show the perfect good faith of this trans- 
-fer.. He did not do so. The transaction, if in fact made at its pur- 
ported date, was secret, he retained power of disposal, and in fact for 
nearly two years after it continued as reputed owner to sell and to 
mortgage. The secret deed might at any time be destroyed. That it 
was in fact ever delivered is not clear. If the deed was actually made 
and delivered, the subsequent conduct was such as showed he and his 
wife both regarded the real ownership and beneficial interest to be in 
him, and his disqualification was therefore not removed. To hold 
- otherwise would be, substantially, to emasculate the statute and 
- render inoperative its wise policy to reserve the public domain for the 
landless. Otherwise any disqualified person may qualify himself by ~ 
a secret. conveyance without ever in fact divesting himself’ of the 
beneficial interest and real ownership. 
Your decision is affirmed. 


SALE OF LOTS IN FORT SHAW AND SIMMS TOWNSITES, MONTANA. 
INSTRUCTIONS. 


DrpaRTMENT OF THE INTERIOR, 
~Grnerat Lanp Orrice, 


an Seiad i C. October I, 1908. 
REGISTER AND RECEIVER, | 


Creat Falls, Montana. 

Sms: Beginning at your office on October 15, 1908, and continuing 
thereafter from day to day, Sundays excepted, aS long as may be | 
“necessary, you will offer for sale at public outcry, for cash,-to the | 
highest bidder, at not less than the appraised value thereof, pursuant 
to.the provisions of the acts of Congress approved April 16, and June 
27, 1906 (34 Stat., 116 and 519), lots 1 to 8, inclusive, and lots 86 to 
110, inclusive, in each of the townsites of Fort Shaw and Simms in 
the Sun River irrigation project, Montana, according to the approved 
plats of said townsites. The sale will begin with the lots in Fort 
- Shaw townsite and be followed by the sale of the lots 1 in Simms town- 

site. 
2. Qualifications nade restrictions _—Any person may puis: any 
number of oe if he is the highest bidder for each of them, and no 
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bidder will be required to show any qualifications as to age, cltizen- 
' ship, or otherwise. 

3. Bids by Agents Bids and payments may be hele through 
agents, as well as in person, but no bid.can be made by mail or at 
- any time or place other. than the time and place where the lots are 
offered for sale at public outcry. | 

4, Payments and for feitures.—\f any bidder to wien a lot has. 
been awarded fails to make the required payment therefor to the 
Receiver before the close of the office on the day the bid was accepted, . 
the right thereafter to make such payment will be deemed forfeited, 
and the lot will be again offered for sale on the following day, or if 
the sale of the lots in the townsite in which it is located has been 
closed, then such lot will be considered as offered and unsold, and all | 
bids. theres fie: by the defaulting bidder may, in “_ diseretion, be 
rejected. : 

5. Combination among bidders—Section 2378, United States Re- - 
vised Statutes, forbids all combinations in: restraint of competition 
among bidders.. In case of any such combination which effectually 
suppresses competition or prevents. the sale of any lot at. its reason- 
able value, or in case of any disturbance which interrupts the orderly 
_ progress of the sale, you are authorized to suspend the same for the 

time being or postpone it to a future day. 

6. Lots offered and unsold.—Each lot offered and remaining un- - 
sold at the close of the sale in each townsite will thereafter become 
and remain subject to private sale and entry at any time OE cash 
at the appraised value of such lot. 

7. Receipts and certificates ——When any lot has been sii under 
_ these instructions, either at auction or private sale, and the purchase 
price has been fully paid, the Receiver should issue the proper re- 
_ceipt and the Register issue the usual certificate of entry, giving it 
- the proper serial number. All lots in one townsite purchased at the 
same time, in the same- manner, and by the same person. should be 
included in one certificate, in order to prevent ee mnulti- 
jplicity of patents.. 


8. Disposition of moneys——All moneys derived from the sie of 


said lots will be deposited to the credit of the Treasurer of the United 
States on account of the Reclamation Fund. Monthly abstracts of 
collections on said sales will be render oo specifying the parneuler 
fund credited. | 

9. ¢ ompensation, ——The Register and Receiver will be entitled to 
the commission and fee provided in the second and eighth para- 
graphs, respectively, of section 2238, United States Revised Statutes. 
Said commission and fee are not pails by the Receiver acting as 
special disbursing agent out of the regular appropriations under 
- which advances are made to him, but each officer must transmit to 
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this office his own alsin therefor, which, if aueored: will be paid 
by the ‘Treasury Department out of the Reclamation Fund, under 
section 8 of the act. approved June 27, 1906 (34 Stat., 519). 

10. NMotice.—I herewith transmit a form of notice, approved by 
the Department, a copy of which you will conspicuously post in your 
office. Copies thereof, with authorizations for publication of the 
same, will be sent from this office direct to the newspapers selected 
for advertising the sale. You will also give such further publicity 
to the matter as you can without incurring expense. 

Very respectfully, : 7 
Frep DENNETT, - 
.  . Cominissioner. 
Apel: | 
Frank Prerce, 
First Assistant S ecretary. 


. CONFIRMATION—TIMBER AND STONE ENTRIES—PROVISO ' LO SECHON: 
T, ACT OF MARCH 2 1891. ’ 


Janne “A. CoBp ET AL. 


The proviso to section 7 of the act of March 3, 1891, was not intended to operate 
as a conveyance springing up at the expiration of two years from the date 
of the issuance of final certificate, nor as confirming or validating an invalid 

entry; but merely to limit the time within which proceedings .may be 
‘instituted before the land department looking to the neater of final 
entries. 

Where, therefore, an entry is allowed without authority of ine as. in “this ¢ case 
for unsurveyed land, the mere lapse of two years after the issuance of final 
certificate does not have the effect to cure the invalidity. : 

‘Timber and stone entries under the act of June 8, 1878, do not come within the 
purview of the.proviso to section 7 of the act of March 3, 1891; and action. 
upon such entries is in no wise affected thereby. | | 


Instructions of June 8, 1904, 33.L. D.,.10, revoked. 


| Kirst Assistant Secretary Pierce to the Commissioner of the General 
(GW.W.) Land Office, October 7, 1908. (E. O. P.) 


A petition for the exercise of its supervisory authority has been 
filed with the Department in the above-entitled case, and request is 
made that the timber and stone entry made by James A. Cobb Sep- 
tember, 1904, of the unsurveyed.SE. 4, Sec. 21, T. 26 8., R. 10 W., 
Roseburg land district, Oregon, be reinstated and patent issued thereon. 


under the provisions of section 7 of the act of March 8, 1891 (26 Stat, 


1095). | 

The entry in question was Neen allowed iy the local officers 
and was held for cancellation by your office August 15, 1907, more 
than two years after final certificate had been issued thereon. This 
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action was affirmed by the Department qepraary 8, 1908 (36 L. D., 
268). A motion for review was denied March 28, 1908. 3 
Each of the decisions heretofore rendered is based upon the ground 
that as the act of June 38, 1878 (20 Stat., 89), under which Cobb 
attempted to make the snery in question, arouiaes only for the dispo- 
sition of surveyed lands, and the land department. being therefore 
_ without authority to dispose of lands not of the class specified by the 

_ statute, it had no jurisdiction to allow the timber and stone entry of 
Cobb and its action was a nullity and the entry and final certificate © 
issued thereon were void. It was then held that section 7 of the act 
of March 3, 1891, relied upon by Cobb and his transferees, had no 
application, and the Department declined to issue a patent upon the 
final certificate, as it would have done had the entry of Cobb been 
voidable merely and had stood unimpeached for two yeas after the 
final certificate issued. 

The granting of the petition is opposed now by the Oregon and 
California Railroad Company upon the ground that the land in 
question lies within the indemnity limits of its grant and that when 
surveyed will be subject to-selection.on account of loss to the grant 
of lands in place. This the company contends amounts to the asser- 
tion of such an adverse claim as wil ere the reinstatement of the 
Cobb entry. : 

There is no force in the contention. Until a selection is actually 
made by the company it has no legal claim to the land and the rein- 
statement of Cobb’s entry would no more prejudice its rights than it 
would those of an individual qualified to enter the land under other 
of the public land laws but who has not sought to do so. The mere 
fact that the company might select. the same land when opportunity 
offers does not invest it with any right or interest in any land which 
may be subject to selection. If the land were within the place limits — 
of the grant another question would be presented. The protest must, 
therefore, be dismissed and the petition of Cobb determined on its 
merits. 

It is insisted in his behalf that it is wholly immaterial that the 
original attempt of Cobb to purchase the land under the timber and 
stone act or the issuance of final certificate by the local officers may 
have been void and of no force and effect. In support of this the de- 
cision of the Supreme Court rendered April 20, 1908, in the case of 
United States v. Chandler-Dunbar-Co. (209 U. S., 447), is relied 
upon. ‘The decision cited construes the eighth section of the act of 
March 3, 1891, supra, which deals with the confirmation of an out-. 
| dimming: patent against which no attack has been made prior to the 
expiration of (ee limitation prescribed for the commencement of 
proceedings to set it aside. With respect to such patent the holding of 
the court is in effect substantially as urged by counsel for the pe- ~ 
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titioners. - It does not follow, however, that the same eas governs the 
construction of that portion of Ssetion 7 of the same act directing the 
issuance of patent in certain cases. That direction is as follows: 

That after a lapse of two years from the date of the issuance of the re- 
_ceiver’s receipt upon.the final entry of any tract of land under the homestead, 
timber-culture, desert-land, or preemption laws, or under this act, and when 
there shall. be no pending contest or pr otest against the validity of such entry, 
the entryman shall be entitled to a patent conv eying the land by him entered, 
aud the same shall be issued to him; but this proviso shall not be construed to, 
require the delay of two years trom the date of said entry before the issuing 
of a patent therefor. 

The Supreme Court in the ‘Chandler-Dunbar case fed that inas- 
much as section 8 of the act of March 8,.1891, swpra, in terms. pur- 
ported to confirm the title evidenced by * any patent” the question — 
as to the. jurisdiction or authority to issue the patent was of no mo- 
ment, inasmuch as the United States had authority to dispose of its 
land in any manner and could adopt any patent, whether void or 
voidable, as the instrument evidencing the extent of the statutory 
conveyance. The theory of the court in that case is that said section 
8 is in itself in the nature of a grant which becomes operative in favor 
of persons claiming under a prior patent immediately upon the ex- 
piration of the period specified. Such a proposition finds no sup- 
port in the language of section 7 of the act limiting the time within 
which proceedings may be instituted looking to the cancellation of 
final certificates. That section of the act: was not intended to operate — 
‘aS a conveyalce springing up at the expiration of two years from 
the date of any final certificate then free from attack, but rather to 
cut off the right of the land department to inquire into the sufficiency 
of the matters upon which its action in issuing the certificate was 
based. Had an absolute conveyance of all the interest in the land 
described in the final certificate been intended it is inconceivable that. 
Congress would have made the time upon which the vesting of title 
should depend contingent upon the action of the land department in 
issuing or withholding the patent. Yet that is clearly the effect of 
giving to section 7 the same operative effect as a statutory convey- 
ance of an -interest in the land as is given by the court to section 8, 
for by issuing a patent prior to the expiration of two years it is stil] © 
within the power of the Department to institute proceedings to annul’ 
it-and restore the land to the United States at any time within six 
_ years thereafter, while by withholding the patent for more than two 
years would vest an absolute title in the holder of the equitable title 
under the outstanding final certificate. Had Congress intended to— 
give such force to section 7 1t would certainly have placed the same 
- limitation upon it as to the time for instituting proceedings-to cancel 

the certificate as is imposed by the terms of section 8 with TOS Pere to | 
a 2 ; 7 


In the opinion of the Department section 7 does not have the effect 
of conveying any interest in the land the equitable title to which, is 
evidenced by a final certificate, but its operation is confined to a 
restriction upon the jurisdiction of the land department to proceed 
in the usual manner to cancel such certificates in those cases where 
such, proceedings are essential to clear the record of the outstanding 
claim. In other words, the validity of the conveyance passing the | 
interest of the United States in the land depends upon the particular 7 
statute authorizing it and not upon anything contained in section 7 


: Of the act of March 3, 1891, supra. If, therefore, there was no such 


statute any nitempted conveyance of the land would be entirely 
_ beyond the jurisdiction of the land department. and absolutely void 
(Smelting Co. v. Kemp, 104 U. S., 686, 646; Wright v. Roseberry, 121 
—U. S.; 488, 519), and no procesdiigs would be necessary to set aside 
its abesige action resulting from an attempt to exercise a power it did | 
not possess. Section 7 provides that a patent shall issue only where 
there has been a final entry. Clearly. this means an entry which has 
‘some inherent vitality. Unless an entry has some force in law it can 
have none in fact and one made without legislative authority is of 
this class and the mere fact that the land department may have 
erroneously sanctioned it by’allowing the same to be placed of record 
adds no security thereto. Any right or title asserted or claimed 
under a void entry or patent may be attacked collaterally. Though — 
it is perhaps usual to do so, no affirmative action need be taken by 
the land department to formally cancel such entries. 
It not being denied that the land Cobb attempted to enter is unsur- 
veyed and not subject to disposition under the timber and stone law, 
he had no such final entry as is contemplated by section 7 of the act 
of March 3, 1891,-swpra, and.the Department 1s without authority to 
reinstate a entry with a view to granting the relief asked. a 
_ Application is also made for a survey of the land to the end that 
the initial steps taken by Cobb may be allowed to stand as an entry. 
Inasmuch as an entry based upon those steps would for the reasons 
herein stated avail nothing, it is immaterial that the land may be 
later surveyed. Only after such survey can any valid proceedings 
be lad looking to an entry thereof under the timber and stone law. 
This case may, however, be disposed of upon the ground that the. 
proviso to the 7th section of the act of March 3, 1891, does not em- 
brace entries of timber and stone lands under the act éf June 3, 1878. 
It will be observed that the statute is not general in its wp slication 


and does not: declare that a patent shall issue upon every entry after 


the lapse of two years from the date of final certificate where no con- 
test or protest against the validity of the entry is pending, but it is 
 . specific as to the particular classes of entry that are brought under 
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its provisions. They are entries “under the homestead, timber- — 
culture, desert-land, or preemption laws, or under this act.” | 

As the statute specifically enumerates the particular entries that 
are to be affected by its provisions, 1t must, under the established rules 
of construction, operate as an exclusion ae all others that do not come 
within the descriptive terms mentioned; and as entries under the act 
of June 8, 1878, are not specifically enumerated as one of the classes 
of eutries coming within its provisions, they must be held to have 
Deen. Soe therefr om, unless they come within one or the other of. 
the terms “ or preemption laws, or under this act. a | , 

In a letter of instructions. of J une 3, 1904 (33 L. D., 10), you were | 
advised that entries under the act of June 3, 1878, are within the 
intent and operation of the confirmatory provisions of the proviso 
to the 7th section of the act of March 8, 1891, such right of purchase 
- being construed as a pees right and as coming within that 
class of entries. _ y 8 

That construction appears to rest mainly upon authority of the» 

decisions of the Department construing the act of May 14, 1880 (21. 
Stat., 140), giving preference right of entry to the sulscecstull con- 
testant of “any preemption, homestead or timber-culture entry,” 
being held that the acts of 1880 and 1891 are correlative to each i 
relating to the same subject matter, are strictly in pare materia, and 
the terms common to each should receive a like interpretation. 
_ Jt is apparent that the construction given to the 7th section of the 
act of March 8, 1891, holding that a purchase of timber and stone 
lands under the act of June 3, 1878, is the exercise of a preemption 
right, rests upon grounds equally as tenable, at least, as the inter- 
pretation given to the act-of May 14, 1880, that desert-land entries 
are included within the provisions of that act as “ preemption” claims. 
The ruling last mentioned was made in Fraser v. Ringgold (3 L. 
D., 69), where the act of May 14, 1880, received such a broad and | 
_ liberal interpretation.as to furnish authority for other rulings of the 
Department, construing the act as embracing within its provisions 
contests against every entry, location, or selection of public lands, 
thus practically eliminating from the act the specific terms “any 
preemption, homested, or timber- culture entry,” and condoning it as 
if it read “ any entry.” — : 

Such construction was probably dered AaUiasibIS. pains it | 
was supposed to be necessary to secure the aid of informers to pre- 
vent the acquisition of title to public lands by fraudulent entries, 
and that a desert-land entry “ ought to be included in such classifica- 
tion.as will bring it within the rules of practice relating to contests 
and administrative nvesueoniens without the necessity of ae 
special rules.” ; a 
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A simple regulation permitting a contestant to file with his contest 
an application to enter, in event of successful contest, where the entry 
contested was other than those specifically mentioned in the statute, 
which. application was to be held in suspension to await the result 
of the contest, would have accomplished the object without oe to- 
a strained construction of the statute bringing within the term “ pre- 
emption ” every application or appropriation of public land. | 
| Every proceeding against an entry of public land is at the instance 
of the Government, whether it is prosecuted through its accredited | 
agents or with the aid of individual contestants. In virtue of its 
supervisory authority over the disposal of the public lands, and in 
fulfillment of its duty to make investigations to determine the valid-_ 
ity of an entry, the land department may avail itself of any service 
— in the investigation of an entry, although no right might be acquired 
by any person by reason of such assistance except such as may inure 
to the public generally in the’ restoration of public, lands to entry. 
(John N. Dickerson, 33 L. D., 498; 35 L. D., 675 nly v. J ones, 
36 L. D., 438.) 
| Special statutory authority is not are to authorize the exercise 
of such power. It is vested there by the general power of: supervision 
conferred in the organic act. . (Knight v. Land Association, 142 
U. S., 161.) While the Department may not by regulation withhold 
lands from entry by the public in favor of a contestant, except in 
cases where it is expressly authorized by statute, this in nowise affects 
its power by regulation to provide for disposal of applications - 
_ proffered for the public lands, and the change herein made as to the 
scope of the word “preemption ” will not deprive the land depart- . 


ment of the aid of contestants in detecting ‘and pemeoune fraudulent 


or forfeited entries of the public lands. 
As before stated the construction given to the act of March 3, 1891, 
in the letter of June 3, 1904, rested mainly upon the decisions of the | 
Department constrning the act of May 14, 1880. One authority was 
cited (A. J. Wolf, 29 L. D., 525) which involved the question. as to. 
whether a graduated cash ance made in 1857, and proceeded against . 
in 1858, upon which no subsequent action was taken until 1895, was 
confirmed by the act of March 3, 1891. It was held that the entry 
came within the operation of the act. 

In that case, as in the case of Henry v: Pevoto: (29 L. D. , 498), 
cited in the decision, the Department could properly have: interposed 


an equitable bar and issued a patent independently - of the act of - ~ 


March 3, 1891. , | 

The od section of the ee act of August 4, 1854 (10 Stat., 
574), gave to occupants and settlers on lands “affected by said act a 
preemption. right of purchase at the graduated price, subject. to the 
terms, conditions, restrictions, and limitations prescribed in the pre- — 


—., 
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. emption law, and if the entry was made under that section it was the 
exercise of a-preemption right. But the purpose of the act was to _ 
reduce the price of public land graduated by the period for which — 
they had been in market remaining unsold, and although a purchaser 
of any land subject to sale at the graduated price was required to 


. make affidavit that he intended to buy it for his own use and forthe 


. purpose of cultivation, it was not a preemption right but a: purchase 
at private cash entry, subject. to the conditions and. limitations ex- 
pressed i in the act. ft 
A preemption right in its general sense is the ene or. privilege of 
rchasing before others Under the preemption laws it is a right 
based on settlement, inhabitancy, and cultivation to purchase by legal — 
subdivision a limited quantity of piiblic lands by subscribing to the © 
statutory oath. In any event, whether the term “or preemption 
laws” as used in the act of March 3, 1891, is confined strictly to. 
entries that. are made under or eontrolied by the provisions, limita- — 
tions, and conditions of the general preemption laws, as in the case 
_ of entries of Osage, Kansas, and Otoe and Missouri Indian trust lands, 
or includes every entry made in virtue of a preemption right, a pur- 
chase of lands under the act of June 3, 1878, can not be brought within 
that descriptive term, as it is not in any sense a purchase under a 
preemption right, which must rest upon some act performed or cond1i- 
tion existing securing a right to purchase in preference to others. 
Under said act the right is initiated by. the application to purchase. 


Such right is also neque’ under the application to purchase at _ 


private cash entry. Neither depends upon, nor requires, any right. 
prior to application. One may be acted upon without public notice, 
_ the other requires publication of notice, but both are cash entries. 

Where the language of a statute is plain there is no room for con-. 
struction, and where, as in this instance, the particular class of entries 
to. be affected by the statute have been specifically mentioned by terms 
having a technical and well-defined signification, 1t must. operate to 
the exclusion of all others unless it is apparent from an examination 
of the context that it was the purpose of Congress to give to. the 
statute a broader field of operation than is implied from the ee 
signification of those terms. 

In the letter of June 8, 1904, entries ante the act of J une 3, 1878, 
were brought within the operation of the act of March 38, 1891, for 
reasons that would apply with equal force to every ree of pabite 
lands without reference to the law under which it was made. It was 
said that the proviso was intended as a statute of repose and to fixa — 
time within which an entry must be attacked and fraud charged. | 
That “it is eminently just and expedient that at some time the 
validity of an entry of public land should be deemed established by 
acquiescence of the Government and of interested adverse parties.” 
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_ Lf such was the purpose of Congress, why was the operation of the 


act limited to entries under the four strictly agricultural laws and if 7 


it was intended to extend its provisions to all entries of public lands, 
as a statute of repose, why did it not omit the specific terms—* home- 
stead, timber- culture, desert- land or preemption laws, or under this 
a. et? .» oe 

“There is apparently no reason why receivers’ receipts upon tlie 
finial entry of a tract of land should not receive equal protection 
without respect to the law under which it was issued, but if the law 
is>unequal the remedy is with the Congress which nae for some rea- 
son, although it may not be apparent, confined the operation of the 
statute to agricultural entries, and not to a cash-or other entries 
not cpeciheally mentioned. : 

Tt must also be kept in mind that the organic act seneiceatt upon 
the land department full power and authority to determine as to the 
validity of every entry of public lands at any time prior to the 
issuance of patent for the purpose of protecting the rights of the 
people and to see that “none of the public domain is wasted or is. 
disposed of to a person not entitled to it.” meer v. Land Asso- 
ciation (142 U. S., 161, 181). . 

The act of March 8, 1891, was not ended to limit that sation | 
except as to the seers Specially mentioned, and it must be so 
construed. | 

The instructions of June 8, 1904, are revoked. 

‘The petition under consideration 3 is accordingly ee a denied. 


OKLAHOMA LANDS-SECOND ENTRY—ACT OF MARCH 8, 1893. 
BALLANTYNE v. HARMON. 


One who made a homestead entry of lands in the Cherokee Outlet under the 
provisions of the act of March 3, 1893, which he subsequently abandoned, 
is not entitled to make another entry of any of said lands under the pro- 
vision of section 18 of the act of March 2, 1889, authorizing second ene 
incorporated into the act of March 8, 1893. 


First Assistant Seeretary Pierce to the Commissioner of the General 
(G. W. W.) Land Office, October 10, 1908, (AY W. P.) 


January 21, 1908, Arthur W. Clyde made nometeds entry No. 
14398 for the NW. 1, Sec. 24, T. 21 N., R. 20 W., Woodward, Okla- 
homa, land district, which wae sanceled by your Ae letter “HH” of 
September 5, 1906, as the result of a. contest prosecuted by John H. 
Harmon. | 
| September 12, 1906, John A. palleateus made application to enter — 

the said land, and: with his application filed a protest against allowing 
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Harmon to ace entry thereof i in the exercise of iis prefer ence -Ti ight. | 
The protest. was in the form of an affidavit made on information and 
belief, and corroborated by said Arthur W. Clyde, whose entry had 
been canceled as the result of the contest proceeding initiated by 
Harmon. Therein it was alleged, substantially, that on ay 4, 1895, 
‘Harmon made homestead entry No. 7009, for the NE. 4, Sec. 21, T. 
24 N., R. 15 W., in the Alva, Oklahoma, land district; that said entry 
was canceled as the result of a contest in 1901; that Harmon aban- 
doned the said land for a valuable consideration, and not because — 
of inability to perfect the title to same; and that Harmon was offer- 
ing:.to sell his preference right to enter the land in controversy. _ 

Shortly after. receiving notice of the cancellation of Clyde’s entry. 
as the result of his contest, to-wit, September 21, 1906, John H. Har- 
mon. applied to male Second homestead naee under the act of April — 
right. Ina duly ‘corroborated affidavit filed j in support thereof Har- 
mon alleged that: 

He is the identical person who made homestead eae No. 7009 at Alva, O. ee 
on May 4, 1895, for NE. 4, Sec. 21, T. 24 N., R. 15 W., I. M.; that after making 
said entry he again went upon said land, constructed a fair dwelling house 
thereon about sixteen feet square and established his actual and bona fide 
_ residence. therein with his family and continued to reside upon said tract 
until about August, 1898; that during the first season that he occupied said 
land he had about ten acres of the best of same broken out and planted to 
cane; that said crop was almost a failure on account of the sandy character. 
of lie soil; ‘that at the time of making his said entry the surface of the land 
was covered with wild growth and sod and from appearances he took it to 
be fairly good agricultural land, but after turning the sod the soil was ex- 
tremely sandy; that during each year that he occupied said tract he planted 
all of the Jand that he had plowed out in cane and each crop was almost an 


entire failure by reason of the soil blowing out and drifting on account of the | 


sand; that while residing there he tried for water in five or six different places, — 
selecting the most likely places in his attempts to procure water for stock and 

domestic purposes; that after going to the depth of about 27 feet he would 
strike a hard red keel; that it was almost impossible to penetrate same; that he 
never succeeded in getting sufficient water for domestic and stock purposes 
_ but did procure water in very small quantities in several of the places that 
he tried ; that while residing upon said tract he was compelled to cultivate land 
other than the land entered and-he had under lease 160 acres of school land 
and placed abont 60 acres of same under cultivation; that his financial condition 
became such that: he had to dispose of his lease to said school land and after 
he parted with that it was a matter of impossibility for him to longer remain 
“upon -his homestead, as aforesaid, because of his inability to procure water 
in sufficient quantity and because of the character of the land being too sandy 
for agricultural purposes, and as aforesaid, he on or about August, 1898, aban- 
doned said tract without relinquishing the same or without receiving any 
consideration whatever for abandoning the same; that his said entry was 
finally canceled by contest filed September, 1900, and canceled by Commis- 
sioner’s letter *“H” of July 16, 1901; that at the time he abandoned said land 
in. ane 1898, he moved his owing house. off, and.-his. stable off, and what 


. 
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fencing he had put on it off, and. ‘disposed: of them for. a trivial sum not to | 7 


exceed one-fourth of their original cost, the exact amount he does not remember. 
Affiant further alleges that the reason he did not appear and defend his home- 
_ stead against the contest filed, as aforesaid, was because he did not want the: 
land for the reason that he could not maintain himself thereon on account of 
the condition above set forth. 7 
. Affiant further.. alleges that while occupying said tract and seen to 
maintain himself thereon, all of his time and labor spent upon said land was 
lost to him ; that he never in any manner received any consideration from any 
source whatever, and that he made a sacrifice by selling and removing from the 
premises his dwelling house, barn and fencing, and as aforesaid, did not receive 
over 25 per cent of the first cost. . | 


_ December 20, 1906, the local officers ordered a hearing on Ballan- 
tyne’s protest, which was duly had, both parties appearing with a 
number of witnesses and offering testimony. September. 16, 1907, 
upon a full consideration of the case and an examination of the 
record, the local officers found that nothing was developed that would 
warrant the denial of Harmon’s application to enter said land; that 
the testimony submitted clearly proved the truthfulness of his alle- 
gations, and, in conclusion, recommended that said application be 
allowed. on the grounds that— . | | : | 


The tract in.controyersy is a portion of the Cherokee Outlet, anier was opened 
to. settlement September 16, 1893, by virtue of the President's proclamation of 
August 19, 1893 (17 L. D., 225), made pursuant to the act of March 3, 1893 (27 

~‘Stat., 612, 642), which act provided that the land should be opened to settle- 
_ ment ‘‘in the manner. provided in section 13 of the act of Congress approved 
March 2, 1889." Said section 13 provides— 7 

“Any person hav ing attempted to, but for any cause failed to secure a title 
in fee to a homestead under existing law, or who made entry under what is 
known as the commuted provision of the homestead law, shall be qualified to 
make a homestead entry upon said lands.” 
Upon consideration of the case on Ballantyne’s posal therefrom, 

your office by decision of April 11, 1908, held that the said act — 
of April 28, 1904, did not repeal or inodi fe the special act of March — 
8, 1898, supra, providing for the entry of lands in the Cherokee Out- 
let, and that, while from a careful examination of the entire record, 
which refers largely to the former act, you were not prepared to say 
that Harmon was not qualified thereunder to make a second entry, 
yet in the view entertained by your office, it was deemed unnecessary 
to determine this phase of the matter as you concurred in the holding 
of the local office as to his right to make such entry under the pro- 
visions of the said act of March 3, 1893. Accordingly you approved - | 
the recommendation of the local officers, from which decision the 

appeal of Ballantyne brings the case , before the Department for 

consideration. 

While it is not stated in either your ‘decision or the finding of 
the local officers, yet it is disclosed from an examination of the papers 
: in this case as well as the records ot your. office, that not only the 


| DECISIONS RELATING TO THE PUBLIC LANDS. . 191 


tract in 1 question; but the land re in cannon’ S Sead hotne: 
stead entry, were both located in the Cherokee Outlet, opened under © 
the said act of March 8, 1898. Hence, the first question | to be deter- 
mined is whether one having made a homestead entry in accordance — 
_ with the provisions of that act is thereafter entitled to make a second 


*. homestead eritry under the proviso thereto. In this connection at- 


tention is directed to the fact that the same question was considered 
by the Department in the case of Wallace v. Clark (85 L. D., 622). 
Clark had made a homestead entry in the Kiowa, ‘Conunche and 
Apache lands opened to entry by the act of June 6, 1900 (81 Stat., 
_ 672), which had the exact provision for the making a a second bene 
- stead entry as that embraced in the act of March 3, 1898, supra. 
_ He subsequently relinquished the same and jhoreafier applied to. 
make a second homestead entry of lands within that tract. : 
Considering the same, the Department determined that the ex- 
pression “under existing laws” had reference to laws existing at 
the date of the passage of the act, and did not contemplate that said 
act itself should be embraced within that term; hence, one who had 


made entry.under the act was not thereafter entitled to make cas, * 


second homestead entry under the provisions relating thereto. It 
is true that-in this case certain questions relating to disputed j issues 
of fact with reference to the charge that Clark had previously made 
certain entries of land in the Dardanelle, Arkansas, land district, | 
_ were raised, but in the determination of the case they were not deamed 
material. Tn fact it will be observed in unreported ' departmental 
decision of March 18, 1908, denying a petition for re-review therein, 
it was clearly stated that the main question involved was whether 
Clark, having made an entry under the said act of June 6, 1900, and 
of Jand subject to entry thereunder, and having auibsequenitly re- 
linquished the same, could make a second entry by virtue of the 
_ provisions of the same act. This question was decided in the nega- 
tive, it being held that a person could ot but one homestead entry 
thereunder. 

In view of this detacnination of the same question presented in 
the case at bar, the Department must now hold that Harmon was not . 
entitled to make second homestead entry under the said act of March 
3, 1893, he having made a former entry thereunder, and to this extent, 
iehetore. the Department can not join in the concurring conclusions 
reached by both your office and the local office. 

_ It remains, however, to determine whether Harmon is entitled to 
- make such second homestead entry under the provisions of the act. 
of April 28, 1904, supra. The fact is, his application appears to have 
been made ander this act and, as stated in the decision ‘of your office, 
the testimony offered has reference largely thereto. The question as — 
to whether this act extends to the lands in question has been decided © 
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by the eet in the aieniaeiye: it he held in the case ‘of | 
Phillips v. Thomas (37 L. D., 151), that (syllabus) : | 
Lands in the Cherokee Outlet, opened to homestead settlement and entry by 


the act of March 3,'1893, are subject to the provisions of the acts of June 5, 
1900, and April 28, 1904, relating to second homestead entries. 


With this question in view, the Department has very carefully 
examined the somewhat voluminous record in this case, as well as the 
duly corroborated affidavit filed by Harmon in support of his said 
application, from which it appears that, after three years compliance 
with the requirements of the homestead law with relation to his origi- 
nal homestead entry, he abandoned the same because of the inferior - 
quality of the soil, the almost entire failure to secure any crop during 
each year’s Sale vation. and because of his inability to secure any 
‘sufficient supply of water for domestic and stock purposes, after 
making a number of attempts by both digging and driving wells | 
thereon; that at the time he abandoned the land, he did not relin- 
quish his entry thereof, and the only consideration disclosed was that 
received for his improvements, consisting of a house and fencing, at 
much less than their cost, and which were subsequently removed there- 
from by the party acquiring the same; that after abandoning his said 
homestead entry, he left that locality ae gave no further thought to 
this entry; that because of such Sbandounene he made no stot to 
defend said entry against the contest, nor did he protest against its 
cancellation. - Neither does it appear that he received any considera- 
tion for not appearing at the said hearing. The record also discloses 
that the party who purchased his improvements and thereafter re- 
moved them from the land embraced in this entry, was not the party 
who subsequently secured the cancellation of the same by contest, or 
the one who thereafter made homestead entry embracing this tract. 
It is provided by section 1 of the act of April 28, 1904, supra— 


That any person who has heretofore made entry under the homestead laws, 
‘but who shall show to the satisfaction of the Commissioner of the General 
Land Office that he was unable to perfect the entry on account of some unavoid- 
able complication of. his personal or business affairs, or on.account of an 
honest mistake as to the character of the land; that he made a-bona fide effort 
to comply with the homestead law and that he did not relinquish his entry or 
abandon his claim for a consideration, shall be entitled to the ‘benefit’ of the 
homestead laws as though such former entry had not been made. 


Upon careful consideration of the entire record herein, as well as 
the showing made by Harmon, the Department is of the opinion that. 
he comes within the spirit of this act and that he is entitled to relief — 

thereunder. Discussion of the immaterial allegation that he offered 
to sell his preference right is not deemed necessary. It is therefore 
directed that upon the payment of the proper fees by him you will — 

direct the local officers to allow his application to make second home- 


DECISIONS RELATING TO THE PUBLIC LANDS. 193 


stead entry for the land in controversy, in which event the applica- 
tion of Ballantyne will be rejected. In the event, however, that he 
fail to make such entry within thirty days from notice, the local _ 
officers will take up for proper consideration the protestant’s paws | 
application. _ | 
In accordance with the views hetein expressed, the concurring 
judgment o: of the local office and of your office is atiirmed. 


NORTHERN PACIFIC SELECTION-—SETTLEMENT CLAIM—SECTION 8, sciea 
OF MARCH 2, 1899. | . 


_Franre ET AL. v. NorTHERN Pactrre Ry. Co. 


Land aii taced within a bona fide settlement claim is not subject to’ selection 
by the Northern Pacific Railway Company under section 3.of the act of 


March 2, 1899, and a selection allowed for land at the time covered by a | 


- gubsisting settlement. can not stand, notwithstanding the settlement claim 
may have been subsequently abandoned. . 


First Assistant Secretary Pierce to the Commissioner of the General 


(G.W.W.) Land Office, October 16,1908 _  — (G.B.G.) 


_ This is the appeal of Lorin Frank e¢ al. from your office decision 
of February 24, 1908, requiring of them certain amendments to,.and 
due sore oen ion of, their affidavits of contest filed in support of 
applications to contest the claim of the Northern Pacific Railway 
Company to certain described tracts of land situated in T. 7 S., 
~R. 8 W., Portland land district, Oregon, before ordering a hearing 7 
thereon. a | 
It appears from. your office decision that the west half of his town: 
ship, wherein said tracts are located, has been surveyed, but that the 


survey has not been accepted, and that said tracts were selected by _ . 


the Northern’ Pacific Railway Company June 6, 1900, per list No. 
18, under the provisions of the act of March 2, 1899 (30 Stat., 993). 
The parties each allege settlement upon the tract claimed by him 
on or about March 1, 1900; the making of certain improvements, con- 


sisting of a dwelling- hose and clearing, and that a large portion of. 


the land in the west half of the strip was occupied by settlers, but 
that the delay in making and approving the survey, also the in- 
clusion of the land in the Tillamook Forest Reserve by. the Presi- 
' dent’s proclamation of March 2, 1907, has tended to discourage the — 
settlers and caused some of them to abandon their claims, but that — 


the claims were not abandoned until after the company selected the ~ 


lands. Your office holds that the affidavits being wholly uncor- — 
_ roborated as to the alleged settlement upon and improvement of the 
Jand, and failing to show that the ailiants have since the date of set- 

ee ae 2(—08—_18 | 
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tlement continuously resided thereon, do not offer a sufficient pies 
for a hearing. | | 
The requirement oe your office in respect to the corroboration of 
these affidavits is reasonable. Affidavits of contest should, as a rule, 
be corroborated and the discretion exercised by -your office with 
respect to the affidavits in question will not be reviewed. But it is 
contended upon the appeal that to secure a cancellation of the rail- 
way company’s selections it is not necessary to show that the settlers 
. had maintained a continuous residence upon and claim to the land 
and that it will be sufficient to show that there was such settlement 
and residence at the date the selections were made. | 
Section three of the act of March 2, 1899, supra, authorizes the | 
- company to select nonmineral public lands, sO classified as nonmineral 
at the time of actual government survey, “not reserved, and to which ~ 
no adverse right or claim shall have attached or have been initiated 
at the time of making such selection.” It is the opinion of this De- — 
partment that if a bond fide settlement claim had attached to these 
lands and was subsisting at the date of the company’ s proffered selec- 
tion. thereof, the selections can not stand. It is immaterial that the — 
settlement claim. may have been subsequently abandoned. If the 
allegations of these affiants dre true then when the selections were | 
made “the land was segregated from the public domain and was- 
not subject to entry by the railway company.” St. Paul, Minneap- 
- olis & Manitoba Railway Co. v. Donohue (210 U. S., 21, 40). | 
The requirement of your office that these afidavits be amended with 
respect to the question of continued settlement and improvement will © 
not be insisted upon. The decision appealed from is so far modified 
anda nearing will be ores upon due corroboration of said ae | 


of contest. 
SOLDIERS? ADDITIONAL—REMARRIAGE OF WIDOW- MINOR CHILDREN. 
Witnam E. Moszs. 


Upon the death of a soldier entitled to an additional entry under section 2306, | 
R. S., leaving a widow and minor children, the additional right, under the 
arovisions of section 2307, R. 8., passes to the widow; but if she remarry 
without exercising the right, it thereupon goes to the minor children, with- 
out liability to divestiture in event the widow again become sole. 


First Assistant Secretary Pierce to the Commissioner of the General 
(G.W.W.) © Land Office, October 16,1908. — (J. R.W.) 
William E. Moses appealed from your decision of July 8, 1908, 
- rejecting his application under sections 2306 and 2807 of the United 
States Revised Statutes, to enter NE. } SE. 4, Sec. 83, NW. 4 NE. 4 | 
and NE. 4 NW. 4, Sec. 1, T. 8 S., R. 76 W., 6th P. M., Leadville, 
Colorado. ; : a ee ae 
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March 4, 1870, Abraham R. Stark applied for and entered at Iron- 
— ton, Missouri, his. original homestead for W. 4 lot 7 (NE. 4), Sec. 4, 
T. 29 N., R..8 W., forty acres. As Aieaiane R. Stark, he enilisted 
August 12, 1862, a Carlinville, Illinois, in Company I, 122d Regi-— 
ment, flinois Volunteer Infantry, and after discharge, April 30, 
1868, re-enlisted,- August 1, 1864, in Company C, 144 Illinois Volun- 
teer Infantry, and was finally discharged, May 18, 1865. He died 
March 11, 1876, in Washington County, or Dent County, Missouri, 
leaving a widow, Sarah Frances, whom he married May 29, 1870, 
and four children, Robert, William, Mollie, and Ollie, the last two 
twins, born about two months after his death.. The widow remarried 
September 21, 1882, to Charles Mix, all the children being then: 


- minors. On these facts three claims of assignment of additional | 


: right are founded, originating in the following chronological order: 
Florence A. Cofin, at a date not shown in hs decision, maha this 


right on the SE. 4 NE. 4, Sec. 20, NW. 4 NE. 4, and NW. 4 1 SW. 4, 


Sec. 2, T. 66 N., R. 19 W., 4th P. M., Minnesota, claiming cade as- 
Seana by J. W. Craven, appointed niencias of Abraham R. 
_ Stark’s estate by the probate court of Dent County, Missouri, May 25, 
1908, in which proceedings Robert, William, Mollie, and Ollie were _ 
ane: as decedent’s heirs. The on was supported by affidavit of | 
Sarah Frances Mix to the fact of her remarriage in 1882, without 
- mention of her divorce, hereinafter mentioned. The entry was ap- 
proved and patent issued January 27, 1904. 
' . Charles G. Volz, at a ape not shown in your decision, located this ~- 
right on the NE. 4 SE. 4, Sec. 8, NW. 4 NE. 4 and NE. 4 NW. 4, 
Sec. 21, T. 8 S., R. 76 W., 6th P. M., adville Colorado, ‘claiming 
under assignment by an administrator of Norte: R. Stark’s estate 
appointed by the probate court of Wright County, Missouri, to 
Willam E. Moses, wee assigned to Volz. This you eset October 
16, 1906. | 
“Willian E. Moses, pout November 14, 1906, located this right on 
- the same land as did Volz, and here involved, caueing under ‘assign- 
ment October 30, 1906, by Wilson M. Goaigtord, attorney-in-fact for — 
Sarah Frances Mix, at. one time the soldier’s widow, Robert and 
William, his sons, dnd Mollie Barker and Ollie Machette, his daugh- 
ters. With the brief on appeal is a decree of divorce rendered Sep- 
tember 22, 1897, by the District Court, Cascade County, Montana, in 
a suit by Sarah Frances Mix against Charles F. Mix, on personal 
service, divorcing him, and with the papers are -aflidavits that she 
has not since remarried, and affidavits that the soldier died in Wash-_ 
ington County, Missouri, possessed. of very little property, and no 
administration was ever taken out in that county on probate of his 
. estate: Before you Moses contended the probate court of Dent 
County had no puns and the assignment. to Coffin was void; 
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that Mrs. Mix, at one time Stark’s widow, was in fact the sole bene- 
ficiary of Stark’s right; that Moses’s. assignment from her, supported 
only by way of caution by assignments of all. of Stark’s children, 
was the only legal assignment ever made of Stark’s right. | 

You held that, so far as Moses’s right stands on, assignment by 
the heirs, “ having once sold such right for a valuable consideration, 
_ they can not be heard to deny the legality of the proceedings by 
which they benefited;” that so far as the present claim stands on. 
assignment of Mrs. Mix as the soldier’s widow, she is precluded from — 
averring anything contrary to the right she aye ceric and aided in | 
establishing on the assignment to oe You ee ap- ; 
plication for entry. | 

The claim of right. by assignment bua the widow can not be up- 
held. The statute, section 2307, R. S., fixes the order and rights of 
succession to the right eranted, by provide that: 
| In case of the death of any person who would be entitled to a homestead 
under the provisions of section 23804, his widow, if unmarried, or in case of her 
- death or marriage, his minor orphan children ... shall be enue to all the 

benefits enumerated in this chapter. 7 ; 


In John M. Maher ( 34 L, D., 342, 344) this section was considered. 
from a somewhat different ape than the present case. It was there 
said, as to the additional right: ; | | 


. The right is earned by the soldier and is extended i the legislation in ques- 

tion to other persons only as they stood near to and represent him, passing in- 
the first instance to his widow. But if she remarries or dies without having 
exercised or disposed of the same, it goes to his minor orphan children. If -he .. 
has no minor children, or if the right is not exercised or disposed of during 
their minority, it reverts to his estate. Where by reason of the widow’s re- 
marriage the right has passed to the soldier's minor orphan children, or bas — 
reverted to his estate, it is at an end so far as the widow, as such, is concerned. © 


The right is property, and the statute fixing the order of its devo- 
lution makes no provision for divestiture of the children for benefit of 
her who was the-soldier’s widow in case her second marriage relation 
terminates, either by death of her second spouse or by ee An 
estate ested in the children will not be divested and revested in the 
former holder, the at one time widow, unless the statute so provides. 
Mrs. Mix’s divorce did not take from the children the property that 
had vested in them or revest her with a title that passed from her by 
her remarriage.. The children became sole beneficiaries by her re- 
marriage, without liability to pe oe i in right by her in event 

_ she again became sole. oS 

_ The children, having all the right, eeaotied it through administra- 
tion of Craven to Coffin for their benefit. It is contended this was - 
void because the administrator was not appointed by the proper - 
probate court. This was mere matter of form. Twenty- seven a 


a 





DECISIONS RELATING TO THE PUBLIC LANDS. — 197 


had passed since the soldier’s death. His children. were necessarily 
of full age. They made no objection to the form of proceeding. © 
They might have themselves assigned, as they have now assumed to 
‘do. Acquiescing in the proceeding for their benefit was equivalent 
to their own act. Subsequent proceedings by an administrator in 
strict form of law will not overturn or displace the act of the real 
beneficiaries previously done. David Werner (32 L. D., 295). - 
But for other reasons Moses’s application must be rejected. There 
is but one right and that has. been recognized and satisfied to the 
assignee of true beneficiaries acting by Craven to their knowledge, 
with their acquiescence, and for their use. It is of no moment what-_ 
ever whether the court appointing him had a technical jurisdiction © 
or not to make such assignment. Like a municipal warrant, or‘a — 
land warrant, when the claim is once satisfied, as this was by patent 
of land, the executive power is exhausted. Dillon Municipal Cor-— 
porations (2d Ed. Sec. 409); Halstead v.. Mayor (3 Const. N. Y., 
— 4380); Sweet v. Carver (16 Minn., 106); Marvin Hughitt (33 L. D., ~ 
(4A) ; Andrew M. Turner (34 L. Dy. 606, 610) ; C. L. Hood (ib., 610, 
618); Anna R. Kean (35 L. D., 87, 89). Your decision is affirmed. 


HOMESTEAD—KINEKAID ACT—LANDS WITHDRAWN FOR IRRIGATION— 
PREFEREN CE RIGHT UPON RESTORATION. — 


Insrructions. 


Persons aehig had are homestead entry within hie area withdrawal £8 irr iga- | 
tion purposes under the pr ovisions of section 1 of the act of April 28, 1904, 
‘Rasen known as the Kinkaid Act, are upon restoration of the withdrawn 
lands to entry entitled to the preference right to make additional entry 
granted by section 3 of said act, for a period of a days irc om the date | 
of: restoration. 


Acting Assistant Commissioner Sor dante to the Register and Re- 
,  Celver, Athance, Nebraska, October 17, 1908. 


I am in receipt of your letter of September 2, 1908, referring to 
certain lands which have been restored to settlement and entry under 
the Kinkaid Act, the same having been withdrawn for irrigation 
purposes under the provisions of the act of April 28, 1904 (33. Stat., 
547), commonly known as the Kinkaid Act. 

‘You ask whether or not persons who had made a homestead — 
within said area prior to the date of the said act are entitled to the. 
preference right of entry which was granted by section 3 of the Kin- 

_kaid Act, for ninety days after the passage of the act. | . 
sdeceon 1 of the said act of April 28, 1904, reads in part as. fellowes | 


Provided, That there shall be excluded from- the provisions of this act such 
lands within the territory herein described as in the opinion of the Secretary. 
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of the Interior it may. be reasonably practicable to irrigate under the national 
irrigation law; or by private enterprise; and that said Secretary shall, prior. 
to the date above mentioned, designate and exclude from entry under this act. 
the Jands, particularly along the North Platte River, which in his opinion it 
may be possible to irrigate as.aforesaid; and shall thereafter, from time to | 
time, open to entry under this act any of the lands so excluded, which, upon — 
~ further ailvestigations he may conclude can not be practically irrigated. in the 
- manner aforesaid. 


‘Second proviso in ‘section 3 of said act, reads. as follows: 


That any former homestead eniryman who shall be entitled to an additional © 
entry under section 2 of this act shall have for ninety days after the passage . 
-of this act the aaa right to make additional entry as provided in ae 
*. section. Ag 

‘It will thus be seen chats persons eis had made emesiuad. enue 
within the atea described in said act, which were withdrawn by this 
Department for irrigation purposes, were unable to: exercise the 
preference right named in section 8 above quoted because of the 
withdrawal of the surrounding lands from entry.. The -act -was 
inoperative until the restoration of said lands to entry, and it would 
appear that the right to make entry was merely suspended and that 
the preference right should be given to those who were thus prevented _ 
from taking advantage of that provision at the time the act went 
into effect. While the preferential period mentioned in section 3 of 
the act is for ninety days after the passage of the act, the act did not’. 
take effect. so as to allow additional entries until sixty days after the 
passage of the act. That really limited the preferential period to 
thirty days. Therefore, it would appear equitable and within the 
spirit of the language above quoted to hold that such entrymen have 
a preference right of entry for thirty days after the restoration of 
the lands to entry. This ee SO holds, and you ws be gov. 
erned accordingly. 

Approved, November 2, 1908: 

- Frank Pierce, |  &. 
First Assistant Secretary. 
MILITARY BOUNTY LAND WARRANTS—ACT OF AUGUST 31, 1852. 
~Doncan G. Mattoy. a 


Warrants which at the date-of the act of August 31, 1852, had been located, 
but title under the location not. perfected because of laches of the. locator 
or his assignee, were not “ ‘unsatisfied and outstanding ie within the meaning — 
“ef that act, and the issuance of scrip in lieu thereof under that act is 
unauthorized. | ; 

| Where, however, scrip was issued under that act in lieu of such war nate: which 
has been in good faith purchased upon faith of the action of the Depart- 
ment certifying to the validity of the right represented: thereby, and there 
are no adverse claims to be affected, the scrip will be PecOgniaed in the 
hands of innocent purchasers. 
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— Pirst Assistant Secretary Pierce to the Commissioner of the General 
(GW. W.) Land Office, October 19,1908. (KF. B.) 


With your letter of September 12, 1908, you transmit the appeal 
of Duncan G. Malloy from the decision of your office of April 21, 
1908, rejecting his location of the SW. + NE. 4, Sec. 33, T. 6 S., R. 
| 7 E., Gainesville, Florida, made. with revolutionary bounty istid 
_ scrip yr forty acres issued by your office October 8, 1904, and ap- 
proved by the Department in part satisfaction of what 1s alleged to 


be the unsatisfied parts of Virginia military bounty land warants 


Nos. 8439 and 8440, issued by the State of Virginia March 17, 1837, 
for 4444 acres each to Catherine Knox and Daniel Routt, respectively, 
daughter and son of Richard Routt, of the Virginia Continental Line. © 

The authority under which your office assumed to issue the scrip 
in question 1s the act of August 31, 1852 (10 Stat., on which 
provided: — 


That all unsatisfied, outsianding military land warrants, or parte of war- 
rants, issued or allowed prior to the first day of March, 1852, by the proper. 
| authorities of the Commonwealth of Virginia, for military services performed: 

by the officers and soldiers, seamen or marines, of the Virginia State and Con- 
-tinental Lines in the Army and Navy of the Revolution, may be surrendered | 
' to the Secretary of the Interior, -who upon. being satisfied by the’ revision. of. | 
the proofs or by additional testimony, that any warrant thus surrendered was 
fairly and justly issued in pursuance of the laws of said Commonwealth, for 
military services SO rendered, shall issue land’ scrip in favor. of the present 
proprietors. of any warrant thus surrendered, or the whole or any POrnon 
thereof yet. unsatisfied. . | 


The act of March 3, 1899 (30 Stat., 1074, 1099), ee the owners 
or holders of such waren to. franerer aaa surrender them to the 
Secretary of the Interior within twelve months from the date of said 
act, “and all such warrants,.or parts of warrants, not so presented 
| wae surrendered to the Seeretar: y of the Interior shall be ae 
barred and invahd.” 

You cite the case of Frank Ellis (35 L. D. 96), swhich held In, 
effect that warrants that had been located and surveyed’ at the date 
of the act of August 31, 1852, were not. unsatisfied | and outstanding 
within the meaning of aid act. 


Two ae are presented by this appeal: first, whether hea | 


- warrants were “ unsatisfied and outstanding ” within the meaning of © 
_ the act of August 31, 1852, and had been presented and surrendered 

to the Secretary of the Interior within the time limited by the act of - 
March 3, 1899; and, second, whether the issuance of the scrip with the 

approval of my predecessor in office was an adjudication of matters. 

resting within his Jurisdiction, and a-determination of such facts as — 
would authorize the issuance of ‘the scrip and protect ¢ an innocent 
holder of the same, or was a mere nullity. 
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These war nantes were Gece: prior to 1850, at fies Tad office i 


Chillicothe, Ohio, and were subsequently lovated on lands within the © 


Virginia Military District in Ohio. Survey No. 15835 was made 
April 5, 1850, for 750 acres, as part of said entry, in the joint interest 
of Catherine Knox, who acquired ownership of warrant. No. 8440, as 
legatee under the will of her brother, and of David F. Heaton, to 
whom she had conveyed an interest in the land. This survey was 
approved and. recorded by the principal surveyor, December 23, 1851, 
and was returned to the General Land Office April 15, 1852, by D. F. 
Heaton, deputy surveyor and part owner of the location. A patent 
was issued thereon April 27, 1871, for 750° acres, in the names of 


ee anet K. Harrison: and David F. Heaton jointly, Mrs. Harrison 


(having acquired the right and interest of Catherine Knox as her sole. 


Surveys » were made under said entry for other tracts which were” 


if,patented to the assignees of the respective rights, but it is “unnecessary 
ento make further reference to them, as the pending controversy relates 


ae 

peo 
1 FET 
E 


Bee ae 


: perry! to. the 750 acres embraced in the patent to Janet K. Harrison 


-.and David F. Heaton, and no right i issuing Eneretom is affected. by 
“the other locations. _ | 
The title to this land was subsequently acquired by Henry H. Cup- 
~~ pett and David L. Webb, who were ejected therefrom under a judg: 
“ment rendered in. favor of the Board of Trustees of the Ohio State 
"University, the Supreme Court of said State having held that as the 
_.purvey of said location was not returned to the General Land Office 
o< prior to January 1, 1852, the patent issued thereon was void and the 
title to said land was ae in the State by the act of Congress of 


; pie to 18, 1871 (16 Stat. , 416), granting to the State of Ohio all 


ea 


en eer 
te 


_» procuring a deed from the trustees of said University under the act 


‘lunsurveyed and unsold lands in the Virginia Military District of 


: “Ohio. 


Cuppett and Webb ‘hetexttes protected their title to dike land by 


of said State of March 14, 1889, which authorizes the trustees of the 
State University to execute and deliver upon demand a-deed of con- 
veyance to parties in possession, under claim of title, of any un-. 


| patented survey in said Virginia Military District upon complying 


. quieting their title to the same as against all persons holding under. 


with certain conditions therein named, and paying the sum of one 
dollar per acre and two dollars cost for preparing deed. _ 3 
Cuppett then conveyed to Simon Labold his interest in. said war- 


rants,and Labold and Webb as owners of all right to that portion of 


said warrants No. 8489 and 8440, having obtained a decree of court 


the location made therewith, applied for the issuance of scrip in | 


-  gatisfaction of said portion of said warrants under the act of August 


81, 1852,-which was allowed, and by letter of October 8, 1904, you. 
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sabinitied: for the approval of the Ssceiity of tie: eee twenty - 


certificates, including the certificate located by Malloy, for 750 acres 
in the aggregate, being 315 acres for each warrant, which were 
_ approved. : | a 
~The history of the igoeinton ‘relative to the receevavionS in the 
| deed of cession of what is known as‘the Virginia Military District 
In Ohio for the purpose of satisfying the bounty land warrants issued 
by the State of Virginia, is contained in the decisions of the Supreme 
Court in the cases of Fussell v. Gregg (113 U. §.,.550), and Coan 
v. Flagg (123 U. S., 117), and in the decision of the Department in 
_ the case of Frank Ellis (35 L. D., 96), to which reference is made. ~ 
It is sufficient for a clear Tmderaemndine of the issues involved in this — 


appeal to state that it was not a reservation of the whole tract of 


country defined in the deed. of cession, but only so much of it as may 
be necessary to make up the deficiency of lands in the country set 
upart for the officers and soldiers of the continental line, on the south- 
east side of:the Ohio, and the residue was ceded to the United States 
to be disposed of fon the benefit of the several states. Hence it was 
within the power of Congress to prescribe the time within. which | 
such warrants should be located in said territory, so that the Govern- 
_ ment might be enabled to segregate the lands subject to such claims 
from the mass of public lands and apply the residue to the other pur- © 
poses of the trust. Anderson v. Clark (1 Pet., 627). In the exercise © 
of this power Congress, by the act of March 23, 1804 (2 Stat., 274), 
provided that the location of such warrants shall: be made ad com- 
pleted within three. years from the passage of said act, and where 
the survey of such locations shall not have been made and returned 
within the prescribed period, such part of the reserved territory 
“shall thenceforth be released from ee claims for such bounty - 
~ lands.” | | | 
_ ‘The time within which such warrants might be ieesed 3 in said ter- 
-_ritory was extended from time to time. .The act of February 20, 1850. 
(9 Stat., 421), extended the time to January 1, 1852, and the et of - 
March 5. 1855 (10 Stat., 7 ons further extended the time two years 
from the passage of that act. : 7 
_. Then came the act of February 18, 1871, Gaius to the State of - 
Ohio the lands remaining ae and unsold in the Virginia 
‘Military District in Ohio. In construing this act the Department © 
held that the cession included all lands that had not been legally sur- _ 
veyed, and in order to change that interpretation the act of May oT, 
1880, was passed for the purpose of construing and defining the a | 


of February 18, 1871. It declared: that “ the lands remaining unsur-' : 


veyed and aneold ” had no reference to lands which were included 
in any survey or entry, and that the true intent and meaning of the 
act was to cede to the state only such lands as were unappropriated — 
and not included in any survey or entry founded upon said warrants. — 
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The act “ Avast 7, 1882 (28 Stat., 348), was passed. for the pur- 
_ pose of further quieting the title to eecte in said district based upon 

location of Virginia military bounty land warrants. It provided 
that. persons in actual possession of such lands under color of title 


based upon entry of such warrants which was made of record prior 


to January 1, 1852, whose possession had been continued for twenty 
years last mack under such claim, shall be deemed the true owner. 


. thereof, and repealed so much ae the ace o February 18, 18(4, as 


conflicted therewith. 
The Supreme Court, however, in pases v. Gregg, held that the 
— act of 1855 allowed the holders of. such warrants who had made their _ 
entries before January 1, 1852, two years further time after the pas- * 
sage of the act “to make and return their surveys. Those who | 
before January 1, 1852, had made both their entr ies and their surveys, — 
were not within the words or the spirit of the act ” (p. 562). | 
That ruling was re-affirmed in the case of Coan v. Flagg, in which 
it was held that the intent of the act of February 18, 1871, granting - 
the surplus lands to the State of Ohio, was to vest o said State the 
legal title to all lands in said district which had not at that time been 
legally surveyed. In that case, as in this, the entry and survey had — 
- been made prior to January 1, 1852, but the survey was not. returned 
to: the land office until April, 1859... | | 
_ Adopting the construction given by the Sanne Court of the 
United States to the acts of February 20, 1850, and March 3, 1855, 
the Supreme Court of Ohio in the case of Trustees &e v. Cuppett and 
Webb (52 Ohio St., 567), held that.as both the entry. and survey of 
* the location in question were made prior to January 1, 1852, the 
return of that survey made subsequent to that date was net validated 
- by the act of March 3, 1855, and hence the patent issued thereon was 
_ void; that the interpretation given to the act of May 27, 1880, the 
act of F February 18, 1871, and the confirmatory act of August ts 1882, 
could not defeat or affect tlie title of the State which had been » 
acquired by the grant as to all lands that had not been legally sur- 
veyed and returned at the date of the act of cession. | 
Those decisions are referred to because the judgment of the State 
courts of Ohio as to the invalidity of the patent issued upon the loca- 
tion of that part of the warrants surveyed for Catherine Knox and © 
DF. Heaton is: relied upon as showing that said portions of the 
warrants are unsatisfied and.outstanding and form the basis of a right _ 
to scrip under the act of August 31, 1852, in satisfaction thereof. — 
. The courts of Ohio had jurisdiction to determine as to the validity or: 
invalidity of that title, and it is an accepted fact that said title has 
been declared ‘invalid by such tribunals. They have also jurisdiction 
to determine as to the ownership of whatever right may remain in 
said warrants growing out of the proceedings vacating the title to the 
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| land located therewith, but they have no o jurisdiction’ to ee pe 
_ whether those warants are unsatisfied and outstanding, or to bind 
_ the Department by any opinion they may express.as to.the right of © 


-eSuch: owners ‘to serip in: satisfaction nor eof, nor: have they: amee 


‘to do so. . 
The failure of title ¢ to the inte een with those warrants was. 

not from any act of omission or commission by the United States or 

its officers, but was due solely to the laches of the owners of the ware 
rants, | 


tions of said warrants represented. by the survey of 750 acres for 


At ‘the time of éhé passage of the act of Aapases 31, 1859, the por- — : | 


_ which patent was issued to Janet K. Harrison and D. F. Heaton 


were not unsatisfied and outstanding. The survey had then been - 

returned: to the General Land Office and that return had been recog- _ 

- nized as valid under the’act of 1855, as evidenced by the issuance of _ 
a patent thereon. It was the iaictortane of the owners of the loca-. 

- tion that the patent was not issued until April 27, 1871, about two — 

months after the pasage of the act ceding the naires a ‘aad unsold © 

lands in said district to the State, but it is probable that the delay was 


' due to the request, of the owners, as it appears from a letter written’ — 


- by Thomas Knox, September 15, 1852, in behalf of his wife Catherine 
Knox, that the land was valueless aad he asked that a patent be not 
issued but that he may have permission to withdraw the survey pas 
apply to the general Government for relief. 

It can not be questioned that if the patent of the United Sites had © 


issued upon this entry prior to the grant of the surplus lands to the — 


State of Ohio, it would have conveyed the title. The main purpose 
_ of the several acts limiting and extending the time in which locations. — 
of such warrants were required to be made and the surveys returned _ 
‘to the General Land Office, was to enable the Government to execute _ 


the other purpose of the trust by segregating the appropriated lands | | 
and disposing of the residue. The failure to make and return a sur- 


vey within that period, or to return a survey that had been made, 
did not, as between the United States and the locator, ipso facto | dis- _ 
charge the land from the claim founded on such location. , _" 
— The land was held in trust for the purpose of satisfying those war- 
rants, and while the United States could at any time after the expira- 
— tion of the period allowed for location have disposed of the sur: 
plus lands, it could at any time prior to such.disposal have recognized _ 
the validity of any location, although the survey had not been re- | 
turned to the General Land Office within the prescribed period. 

Such recognition was in fact given to this location. , 7 

Hence there is no: reasonable ground upon which it can be held 

that the act of August 31, 1852, recognized warrants that had been. - 
-so.located at the date of said act as unsatisfied and outstanding, or 
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that it was dis: intention of Congress to authorize the: issuance of | 


scrip in lieu of any warrant that had been located on lands within 
- said district where the failure to perfect title was due to the pple 
‘Of the.locator or his assignee. 

"At the time of the passage of the act of ase 31, 1859, ess 
warrants had in fact been surrendered ‘to the land igparimient. not 
aS unsatisfied and outstanding warrants, but as warrants that had 
been merged in the location of lands the survey of which had been 
returned to the General Land Office, and by such location the’ war- 
rants had, so far as the United States is concerned, been satisfied. 
They were not then subject to the control of the locator or any one 


else, and could not be surrendered to the Secretary of the Interior | 
for the purpose contemplated by the act of August 31, 1852, as they | 


had already been surrendered as satisfied warrants and were not 


outstanding either in a general sense or. within the intent or purpose 7 


_ of said act. 
_ The remaining question, ‘whether the locator of the scrip, she pur- 
chased it-upon faith-in the certificate of the Department without 


notice of its invalidity, is protected as an innocent purchaser, is not. 


free from doubt. 
It is a well established principle that the acts of public officials 
performed. without authority are null and void, and that the Gov- 


ernment is not. bound by the unauthorized exercise of power by its 
officers and agents. Hunter v. United States (5 Pet., 173); Lee ». . 
Munroe (7 Cranch, 366). In such cases there is no room for the 


application of the doctrine that a subsequent bona fide purchaser is 
protected. Moffat v. United States (112 U. 8., 24). But there is 
a well recognized distinction between the act of a public official who 
transcends his power and authority and the merely erroneous act of 


such official who misjudges in matters that the law confides to his 
jurisdiction. If he acts without authority it is not the act of the. 


Government, but if his act is within the scope of his authority and 
power to adjudicate and determine, it 1s the act of the Government 


‘and an innocent party who acts upon such determination is entitled — 


to protection, although the decision may be based upon erroneous 
findings of fact or a misinterpretation of the law. These are the 


_ general rules that control, but in many instances it is difficult to 
determine between acts that are absolutely vou and those that are 


merely voidable. 

The claim of a soldier to bounty land was held by Attorney-General 
_ Crittenden (5 Op., 387) to have been fully satisfied by the issuance of 
one warrant, which exhausted the power and authority of the public 
official shareed with the duty of issuing it; that the issuance of a 


~ second warrant upon the same claim can. not be regarded as merely | 
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_ the erroneous act of a public official who aeidee of iatitters that .— 
are left by law within his power and diseretion, but i is null and veld, _ 
_ being beyond the limit of his lawful power. Bed 

[es the question was submitted to Attorney- -General Cukas : 
(7 Op. 657), for opinion as to whether a land warrant which«had 
been obtained on fraudulent representations and false evidence was 
entitled to recognition in the hands of an | Innocent. assignee, which | 
was answered in the aflirmative. 7 

Concurring in the view expressed in the opinion of eee 
General Crittenden that where a warrant has lawfully been issued 
_. the issuance of.a second warrant for the same claim, or of a warrant | 
where there was no one in whom the right and title could vest, is 
a nullity, Attorney-General Cushing in his opinion distinguishes 
between such acts and the acts of a. public official performed eer e 
the scope of his authority. In the examination and determination 
of the facts upon which his certificate i is based, it is said: | 

He adjudicates officially upon the evidence before him, and decides according 
to the apparent truth of the case. His determination goes forth to the world 
as the deliberate and regular act of the United States. Innocent parties, know- 
ing his cer tificate to be the official act of the Government, proceed. accordingly. 

See also Noble v. Union River Logging Co. (147 U. S., 165). 

In Prosser v. Finn (208 U. S., 67), it was held that an erroneous 
interpretation of a statute by the Commissioner of the General Land 
Office does not change the statute or confer any legal right on one 
acting 1n conformity with such interpretation, in opposition to the 
express terms of the statute. 

In. that case an entry was made by a special agent of the Gener al 
Land Office upon authority of a letter. of the Commissioner that he 
was not within the inhibition of section 452, Revised Statutes, pro- 
hibiting employeds in the.General Land Office from making entry of - 
public larids. He continued to comply, with the requirements of the 


statute under which the entry was made, but the entry was subse- 


quently canceled upon a charge that he was disqualified for making 


such entry, the Department then holding that the Commissioner’s 


interpretation of the statute under which the entry was allowed was 
erroneous, and the land was subsequently entered and patented to 
another. In a suit to require the patentee to convey the legal title 
to the plaintiff, it was held that the rights of plaintiff must Ee deter- 


mined by the validity of the original entry and that under the law. - 


then in force an employee of the General Land Office could not acquire _ 
any interest in public lands that would prevent the land department - 
from cancelling the entry and patenting the land to others. : 
There is, however, no expression in the opinion denying the author- 
ity of the land department to recognize the rights of innocent holders | 
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of scrip who have acquired the same under a misinterpretation of a 


statute by the land department, if it will not defeat or conflict with — 


: rights of others that have been lawfully acquired, 


“Such rights were recognized and protected by the decision of fies a 


Department in the case of Roy McDonald. e¢ al. (86 L. D., 205), in © 
which it was held that locations of military bounty land eareants 
and surveyor-generals scrip made under the rulings of the Depart- — 
ment then in force construing the act of March 2, 1889, withdrawing 
all public lands from: cash entry except in the Biate of ‘Miscou. and 
prior to the subsequent decision .of the Department changing that 
‘interpretation, shall be recognized ahd protected where noha were 
acquired upon. faith in the ruling of the Popereaen at the time such 7 
‘locations were made. : 

- The issuance of this scrip was the result, mainly, of a misinterpre- 
tation of the statute, but upon the face of the scrip it is shown that | 
the action of the Department was based upon a finding of fact that 
the warrants had been surrendered pursuant to the act of August 
31, 1852, “and that it appeared to the satisfaction of this Depart- 
ment that 375 acres (Richard Routt’s warrant) thereof .remain 
unsatisfied.” Upon that showing the certificate for forty acres was 
issued to the person whose name appeared thereon as the owner of 
said portion of the warrant. 

Recognizing, the principle that the power and more ofa public 
official is just what the law makes them, and that it is the duty of 
the Department to carefully guard against the imposition of frauds 
upon the Government and not to assume the imposition of any obli- 
gation upon it where there is no authority of law, it is also its duty 
to protect innocent third persons, who have acquired property rights 
upon faith in the action of the Department certifying to the validity 
of such right, although it was certified upon insufficient evidence or 
a misinterpretation of the law, where no adverse claim would be 
affected thereby. Believing that the holders of this scrip are entitled 
to such protection 1f they are innocent purchasers, your decision is 
reversed and appellant will be allowed to perfect his location if there 
is no objection that can be urged other than that which appears in 

yours decision. bo. EM 


Se ne 


— STarE or FLorwa 2. Santa Fx Pactrtc R. R. Co. 


“Motion for review of departmental decision of August 22. 1908, 
37 L. D., 118, denied by First Assistant Secretary ee October 19, 
1908, | 
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AGRICULTURAL COLLEGE SCRIP—CANCELLATION OF ENTRY—TITLE 
’ eh | TO SCRIP. | YG 


_ Herserr M. CARPENTER. 


By the cancellation of an eBiitey located with agricultural college scrip the scrip. 
is released and becomes .the personal’ property of the owner of the entry 
_ at that time, locatable upon other lands either by the owner or his as- 
Signee; and a quit-claim deed executed by such owner subsequent ‘to the 
cancellation of the entry, purporting to convey all right, title and interest 
in the land formerly located, is without effect to pasS any right or title to 

the serip. 


First Assistant Secretary Pierce to the Commissioner of the General 


| . (GW.W.) | Land Office, October 20,1908. = (EB. F.B.) 


With your letter of October 5, 1908, you transmit for approval. 


agricultural college scrip No. 290, for one quarter section of land, _ 


originally issued to the State of Texas, and used by Henry T. Davis 7 
January 3, 1872, in payment upon a preemption claim for the NW. 4 4; 
Sec. 1, T. 106 N., R. 46 W., New, Ulm, Minnesota, which was canceled. 
November 6, 187 5, for eenilict with the grant to the Southern Minne- 


~ sota Railroad Company, and the scrip was returned to, the local land “| 
office for delivery to Davis or his assignee. The land isa part of the 
~ Pipestone Quarry Indian reservation, and is still so reserved. . 


_ Prior to the cancellation of the entry, Davis sold the land to John 

T. Averill, who on January 5, 1886, executed a ‘quitclaim deed to the 
land in tiger of Herbert M. Carpenter: It is not shown from the 
records of the local office whether the scrip was or was not de- 
livered to any one after its return, and it can not now be found among 
the papers in the local. office to which the New Ulm recor ds were re- 
moved, and where they now are. a 
The application for the reissue of the-scrip was filed by Herbert 
_ M. Carpenter. in April, 1905, alleging: ownership by reason of his 
purchase of the land, and submitting proofs in the manner required 
by the regulations of J uly 20, 1875 (Copp’s P. L. L., 1875), governing 
the reissue of scrip under the act of June 20, 1874 (18 lag lll). 

Pertinent to the claim of Carpenter, it may be stated that July 15, 
1871, the SW. 4 of said section was purchased by August Cluensen 
with serial college scrip upon a preemption claim, which was 
patented May .15,-1874, and was delivered to John T. Averill, who 
had. purchased eur: fifths of the tract. In 1886 Averill sold his 
interest in the land to. said Carpenter, who afterward bought the 
remaining interest from Cluensen. A suit was then brought by the 
United States against Carpenter for the cancellation of the patent, 


which resulted in a decree in favor of the United States, the court, 
in ‘United States v, pena it o oF 30, pao that, the land a 
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being reserved for the use of Indians was ot subject to cineca and 
the deed to Cluensen was therefore null and void. 

The scrip used in payment of the land entered by Cluensen was 
returned to Carpenter, upon advice of the Attorney-General, who, by — 
letter of June 25, 1905, held that Carpenter would be entitled to it 
upon a.reconveyance of the land or ne entering up of a final decree 
vacating the patent. an 3 

‘It was apparent in that case that Carpenter was entitled to hone 
_ the scrip reissued and returned to him upon the failure of his title. 
At the time of his purchase the scrip had been merged ‘in the entry, 
which was the foundation of the patent. By his purchase of the 
land under the patent he acquired all rights growing out of it, and 


hence all ee that flowed from the subsequent cancellation of the 


| Puente 

. But in this case the entry had: been canceled more fm ten years 
prior to Carpenter’s alleged purchase of the land from Averill, of 
which he was phaepedule with notice. By the cancellation of the: 
entry the scrip was released, and became the personal property of. 
the owner of the entry at that time. It was then locatable upon 
other lands either by the owner or-his assignee, and hence the right 
and title to it did not pass by a mere quitclaim of all right, title, and — 
interest in the land that had formerly been located with it, and from 
which it had been completely released by the cancellation of the 
entry. 

But even if the showing aad by Carpenter be ne nuas as suffi- | 
cient proof of his ownership of whatever right and interest Averill 
acquired under his purchase from the preemptor prior to the cancel- 
lation of the entry, there is not sufficient showing that the scrip was 
not delivered to the person entitled to it during. the intervening ten 
years and more between the cancellation of: the entry and the execu- 
tion by Averill of a quitclaim to the land, nor is there such showing | 
of the loss or destruction of the original as would warrant a reissue 
of the scrip. | 
Authority for the issuance of aapleats setae land scrip is 
7 given by the act of June 20, 1874, supra, which extends the provi-_ 
sions of the act of June 23, 1860 (12 Stat., 90), relating to the reissue 
of bounty land warrants, to include “ the reissue of agriculbiral col- | 
lege.scrip lost, canceled, or destroyed without fault of the owner 
thereof, under aun rules and regulations as the Secretary of the In- 
terior may prescribe.” 

The act of June 23, 1860, eahotiees the issuance et duplicate land 


warrants where the original has been lost .or destroyed provides 


that— 


in all cases where warrants have pee or may be, reissued, the Sriemal war- 
tant, in whose ever hands it may be, shall be deemed and held to be null and 
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void, and the assignment thereof, if any there be, fraudulent; and no patent 
shall ever issue for any land located therewith, unless‘ such presumption of 
fraud in the assignment be removed by due proof that the same was executed 
by the warrantee in good faith and for a valuable consideration. ~ 


Ifa duplicate of this scrip is issued, it-will have the effect to joke 
null and void the original, in whose ever hands it may be, and. to de- 
_ Clare that every ‘agsionment of such scrip is fraudulent, although 
such holder may claim under written assignments from Averill who 


was the owner of the entry at the date fa cancellation, unless he _ 


establishes: by “due proof that the same was executed by the’ war- 
rantee in good faith and for a valuable consideration.” | 

The records show that upon notice being given of the earieellaioli | 
_ of the entry the scrip was returned to the “Tocal office December 9, 
1875, recertified to Davis, for delivery to the owner. As the eer 
scrip is not to be found in the local office, the presumption is that it 
was delivered to the party entitled to it, and that presumption is not 
overcome by the mere fact that the records of the local office are silent. 
as to its delivery. _ 7 7 

That presumption 1s materially strengthened frou the fact that no 
complaints appear to have been made of a failure to return the scrip 
to the rightful owner, although thé entry had been canceled, and the | 


scrip had thereby become the property of Hon. John T. Averill, a 


member of Congress, who must have been familiar with the law cad | 
cognizant of his rights in the premises. The direction written across 
the face of the location certificate to deliver the patent to him was 
also authority to ey to him the scrip aeen the cancellation ss the | 
entry. ° | 
- The regulations of J uly 20, 1875, to carry into effect the provi- | 
sions of the act of June 20, 1874, provide that steps must be taken as 
soon after discovery of the loss as practicable. These regulations 
had been issued about four months prior to the cancellation of Davis’s. 
entry, and were then in force. It is unreasonable to believe that no 
- steps would have been taken to secure possession of the scrip or a 
reissue in place of it, if the local office had failed to deliver it, or-it 
- had failed to reach the hands of the owner. | 


~ In view of-all the circumstances attending this transaction, and 7 


from the fact that no steps were taken to secure the scrip or to obtain 
a reissue until nearly thirty years after the alleged loss or destruction 
_ of the original, the Department would not be justified in duplicating - 


the obligation of the Government by the reissue of a duplicate, or in — | 


> making null and void the original scrip, especially when the appli- 


cant has not furnished sufficient oe of his right and title to the _ 


same. 
‘The scrip 1s herewith returned, without approval. 
_§3566—-vo. 37--08-—-14 
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REPAYMENT—ACT OF MARCH 26, 1908. 


J amers H. Frpes. 


The act of March. 26, 1908, relating to repayment of purchase. money and coni- 


missions, is merely supplementary to existing law governing. repayments, . . 


and does not contemplate the reopening of cases pr operly adjudicated under 
prior laws, nor authorize repayment. in cases where the entry. failed of 
confirmation solely because of the fault or laches of the entryman. | 


First Assistant Secretary Pierce. to. the Commissioner of the Consial 7 


(G. W.W.) ~~ Land Office, October 22,1908. (Od. G.) 


An: appeal has been filed by James H. F ebes ceeits the decision of 


_ your office of September 10, 1908, denying application for repayment 


of the purchase money and by hon desert land entry for the 


SW. 4 and W. $ SE. 4, Sec. 4, T. 11 N., R. 4 W., Helena, Montana. © 
The entry was made June 25, 1886, and canceled June 28, 1890, for 
failure to submit final proof. In December, 1903, Febes ae appli- 
cation for repayment of the money paid on ne entry, which was 
denied in a letter from your office addressed to Mr. W. E. Moses, 
_ attorney, on February 19, 1904, as follows: 


Repayment. is claimed on the allegation that it was the intention of the ‘entry- a 


man to take water from Blacktail Creek. (or river ) for the reclamation’ of the 
land; that shortly after he made his application the question of priority of the 
rights to ‘take water from said stream was raised, and finally resulted in litiga- 
tion, which Mr. Febes, on account of financial inability, could not. enter into, 


and in consequence lost all rights to which he may have been entitled, in. con-- 


sequence of which he could not make proof as required. 
- The ‘petitioner’ s entry was canceled by office letter “C” ‘June 28, 1890, 
because of failure to make final proof within the statutory period, and it is 


clear that the failure of the entryman was due to no fault of the government. 
In general circular of 1899; paragraph 10, page 48, it is clearly set forth that: 


persons making desert land entries must acquire a clear right to the use of 
sufficient water for. the purpose of irrigating the whole of the land, and of 


keeping it permanently irrigated ; that a person who makes a desert Jand pga! 


before he has secured a water right does so at his own risk, 


~ 


“The fact that your client was unable to obtain water to irrigate the land | 


enibraced in. his entry does not, present a case in which repayment is author- 
ized, and said entry having been properly allowed upon the proof presented, 


for land to which there was no intervening right, his claim does not fall within 


| thé provisions of the statute (21 Stat., 287). 
The present application is made under the act of March 26; 1908 
(85 Stat., 48), section one of which provides: 


That where purchase moneys and commissions paid under any public land 
law have been or shall hereafter be covered into the Treasury of the United 


States under any application to make any filing, location, selection, entry, or. 


proof, such purchase moneys and commissions shall be repaid to the person 
who made such application, entry, or proof, or to his legal representatives, 


| in all- cases where such application, entry, or proof has beeu or shall hereafter — 
be. rejected, and neither such applicant nor his legal representatives shall have. . 
been guilty of fraud or attempted fraud in connection with such application, — 
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The main purpose - in view under this. legislation is naiented in 
departmental letter of January 14, 1908, transmitting the original 
bill to Congress, which reads: | 


Her etofore. and until recently. all moneys- ‘gevsited with applications and - 
proofs for public. lands have been retained temporarily by. the receivers of 
public moneys of the United States land offices and finally covered -into the 
Treasury when the entries were allowed or returned by the receivers to the 
applicants in case their applications and proofs are rejected. 

The fact that these moneys accumulated in the hands of the receivers largely 
in excess of their bonded liability called for a change in this practice, and to 
safeguard these funds all moneys of this kind are now and will hereafter be 
covered into the Tr easury 428 soon as they are received. 

Under the existing law there is no means of withdrawing any of. these 
moneys from the Treasury for repayment to the persons whose applications 
and proofs are finally rejected, and I, therefore, herewith submit. a. proposed 
pits authorizing their repayment and recommend that it be enacted into law. 

In the instructions of April 29, 1908 (36 L. D. yee) unger the act 
of March 26, 1908, it was said: . 

- The foregoing act is additional to the provisions of sections: 2362 and 2363, 
United’ States Revised Statutes, and to the act of June 16, 1880 (21 Stat.,- 287). : 

And referring to section one of the act of March 26, 1908, it was: 
stated 1 in said: instructions : 

This section refers more: particularly to moneys eaneeed. into. the Treasury ‘of 
the United States as directed in office circular “M ” of May 16, 1907 (35 L. De , 
568), and circular letter “M” of July 26, 1907 ; ‘that is, moneys’ ‘deposited with. . 
proof: under the timber and stone, desert land, eoal land, and mineral’ land laws. 

It was not the purpose of the act im question to repeal: prior laws 
7 governing repayments but. merely to supplement such laws. While 
said act may possibly contain in addition to its primary object. as 
set forth in the instructions thereunder, authority for repayment in. 
exceptional cases where the same could not theretofore be made, yet. — 
it was clearly not meant to reopen cases properly. adjudicated under — 

the prior. laws and to authorize repayment.in those cases where the 
entries failed of confirmation solely because of the fault or laches of 

the entryman. : 

The action of ‘your office herein denying repayment. is hereby 
atirmed. 


NorTHERN Paciric Ry. Co. rt an, v. State or Ipano. 


Motion for review of departmental decision of July 24, 1908, 3T 
ae D., 68, denied aa First Assistant oan ud October. 26, 1908. 
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INSANE ENTRYMAN—ACTUAL RESIDENCE—ACT OF JUNE 8, 1880. — 
OstrReEIM v. ByHRE. | 


The act of June 8, 1880, pr oviding for the confir mation and patenting of claims 

. of settlers under the pre-emption or homestead laws who become insane © 
before the expiration of the time during which residence, cultivation and 
improvement is requir ed by law, where compliance with legal requirements 
up to the time of becoming insane is shown, contemplates confirmation 

only in’ cases where actual residence has been established and maintained 
up to the time of becoming insane. | 


7 First Assitant Secretary Pierce to the Oviniteaviae of the Ceieral 
(FLW.C.)  ' Land Office, October 28, 1908. (C.J. G.) 


An appeal has been filed by Cornelius K. Osiraita from the de- 
cision of your office of March 27, 1908, reversing the action of the: 
local officers and dismissing ae Sea against aor homestead es 
of Elen J. Byhre for the E. 4 SE. 4, NW. 4 . SE. 4 and SE. 4 1 SE. 4 
‘Sec. 29; T. 158 N., R. 94 W. , Williston, North Dakota. 

The ony was made October 18, 1902, and contest affidavit filed 
December 20, 1905, alleging, in Siectatice, abandonment and failure 
to establish or maintain residence on the land. Notice issued Jan- 
uary 27, 1906, for hearing on March 26, 1906, before a notary public 
at White Earth, North Dakota, and final hearing before the local 
officers on April 2, 1906. Personal service was made upon defendant 
February 8, 1906, at Church’s Ferry, Ramsey county, North Dakota. 
Upon informacion that a guardian was appointed February 7, 1906, 
by the court of Ward county, North Dakota, for defendant, as an 
incompetent person, new notice was prayed for and granted setting 
the hearing for June 18, 1906, with final hearing before the local 
officers June 25, 1906. Personal service was made upon defendant 

and Anton Sicnars guardian, May 7, 1906. Both parties duly ap- 
peared with counsel and w itnesses and. submitted tesumiony: ~The 
local officers found: | Lo 4 | 


The charge of abandonment stands confessed aud it becomes necessary since: 
fore to consider only the evidence touching the defense made thereto; that since 
- March, 1903, the claimant had been of unsound. ‘ind, as to which the burden 
of proof is upon ‘her, 

Without going into details with reference to — testimony offered to establish 
. Byhre’s alleged insanity, it is noted that the defense endeayored to show that > 
she was in the full enjoymeut of her reason at the date of her entry of the land 

in’ controversy and that her mind began to fail a few weeks before the jaw 
requir ed that she establish residence upon the tract. 


‘The testimony as a whole tends to show that she is a victim of a delusion ~_ 


with reference to her relation with one Jacobson, otherwise she is sane and 
normal, and it does not appear to have occurred to anyone that she needed a 
guardian until after the initiation of this contest. , . 
We are therefore of the opinion that the entry Sa be canceled, and so 


ee i ‘ecommend. 
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In the course. of its seven your office setae is 


; The testimony in this case shows that the defendant never established and 
maintained a residence upon said entry; that there had been a ‘small shack 
- built upon the same, which was never furnished; and about ten acres placed 
under cultivation by the defendant’s brother or brother-in-law. 


Nevertheless, after referring to some of the testimony, your office | 
concludes : | : . 

A preponderance of the testimony shows that the entrywoman has been 
- demented since the month of March, in the year 1903. That having been shown, 
she is entitled to the benefits of the act of June 8, 1880. 

From the evidence it clearly appears, as found by both the local 
officers and your office, that defendant never established and main- 
tained residence on the land, so that the only question remaining for 


determination is as to ehether or not her case is within the purview . 


of the act of June 8, 1880 (21 Stat., 166), which provides: 


That in all cases in which parties who regularly initiated claims to public 
- Jands as settlers thereon according to the provisions of the preemption or home- | 
stead laws, have become insane or shall hereafter become insane, before the 
expiration of the time during which their residence, cultivation, or improvement 
of the land claimed by them is required by law to be continued in order_to | 
entitle them to make the proper proof and perfect their claims, it shall be lawful 
for the required proof and payment to be made for their benefit by any person - 
who may be legally authorized to act for them during their disability, and there: 


upon their claims shall be confirmed and patented, provided it shall be shown — 


by proof satisfactory to the Commissioner of the General Land Office that the 
parties complied in good faith with the legal requirements up to the time. ot 
their becoming insane. 

‘The laws of North Dakota: for the sopeint dent af a ‘guardian for 
an insane and incompetent person seem to confine the.inquiry in such 
matters to the ascertainment and determination of the mental condi- 

tion of the person at the time the petition for guardianship ‘is filed 
with the county court. The judge is required to cause the person to 
be cited, and if, after full hearing and examination, it appears to the 
court that. a person is incapable of. taking care of himself and 
managing his property a guardian must be appointed. Defendant 
was not in court and no examination as to her mental condition was 
ever made by the insanity board or commission of the State. The 
certificate of one A. Flath, M. D., is in the record, stating that de- 
fendant “ is not of sound mind and has been in need of a guardian for 
some time past.” It is not shown, however, that any effort was made 
to have the doctor present at the hearing or whether he is a duly 
authorized and regularly practicing physician. It is in the testimony — 
that he attended defendant three or four times at Church’s Ferry, - 
where she had been employed at a hotel since the summer of 1905. 
Tt is not claimed that defendant was insane at the time she made | 
entry. It must therefore be accepted that she was mentally compe-_ 
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tent at that time and the legal presumption is that she continued so 
until it is shown to the contr ary. The burden, therefore, is upon 
her or her guardian to make such showing. The proceedings which 
resulted .in ‘placing her under guardianship are not necessarily con-~ 
clusive in this case. The courts generally hold that a finding of in- 
sanity, upon an inquisition is merely prima facie evidence and is not 
conclusive in other proceedings. The facts of this. case are substan- 
tially as follows: Defendant’s claim is near or adjoins the home of 


her brother-in-law and what. improvements and cultivation are _ 


thereon were made by him. Apparently, after the entry was made 
the brother-in-law used the land in connection with his own claim 
while defendant went from place to place and was employed 


from time to time in various families doing house-work, her last 


- engagement being that of chambermaid at the Orvis House ‘at 
Church’s Ferry, where she. was served with notice of contest. Mat- 
ters seemingly were allowed to drift thus until hearing that she was 
contested and knowing that she had not complied with law, her 
brother-in-law, upon advice of his lawyer, seized upon the plea of 
insanity under which he hoped to save her claim. He had himself 
appointed her’ guardian and states that he first noticed indications 
of insanity in March, 1908, or about the expiration of the six months’ 
period within which she was required to establish residence. Further’ 
statements made by him relate to times subsequent to that period. . 
The testimony of other witnesses in behalf of defendant does not — 
relate to a period prior to 1904, and the witnesses of plaintiff ap- 
- pear never to have heard that she was of unsound mind until after 
this contest was initiated. These witnesses, who had opportunity 
_ to observe her mental condition, testify that ‘they saw. nothing in her 
demeanor or conversation to mdicite that she was mentally unbal-: 
-anced. The fact is, the evidence is insufficient to show that she was - 
Insane or mentally incompetent in the spring of 1903 and during the 
six months’ period during which she was required to establish resi- 
dence, whatever may have been her condition in later years. In fact, 
_ the testimony is to the effect that she was normal in all things save 
in the matter of her supposed marriage to one Jacobson. All the 
.testimony, save the indefinite statements of her guardian, is to the 
effect that. she. was not insane during the period referred tO;- and, 
for that matter, it has not been established that at any time defend: 
-.ant’s mind was so affected as to render her incapable of. knowing 
what she was doing or incompetent to attend to her duties. That 
she was able to.and did work is-clearly established. The evidence 
shows the significant fact that she was employed at a hotel under 


two different proprietors. At no time was she under restraint nor. . 


did her relatives exercise supervision over her or contribute to: her 
support. The peculiarities testified to by witnesses, aside from. the 
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delusion or monomania with respect to the man J beaten are seal 3 
not indicative of insanity. It is well settled under the authorities 
that a person may be capable of transacting business. of a complicated — 
character and involving the exercise oe ‘considerable intellectual 
power and yet be subject to delusions. In other words, a temporary 
delusion as to some one subject is not per se insanity. 

But whether defendant was insane or. not, the fact remains hat 
prior to the time she may have become so Ke a not “regularly 
initiated ” a claim to the land in question as a “ settler thereon,” in 
. contemplation of the act of 1880.. The expressions used in that act, 
namely: “settlers thereon according to the provisions of the pre- ~ 
emption or homestead laws;” “ residence, cultivation, or improvement 
of the land claimed by them is required by law to be continued; ” 
“ complied in good faith. pone the legal requirements up to the time 
of their becoming insane;” all conclusively show the intent of 
Congress to grant relief only in those cases where actual residence 
has been established and maintained up to the time of becoming 
insane. It was held in the. case of Renshaw v. Holcomb cu I. D., 
181, 182): 


- The allowance of six months from the date of ear within. which to establish 
or begin residence is a privilege authorized by regulation of the Department, 
based on section 2297 of the Revised Statutes, and proieeys the entry from 
inference of abandonment for six months from entry . .. It is not authority 
for excusing default in the matter of residence after six -montle from entry and 
in the presence of an adverse claim. The regulation of the Department requir- 
ing the establishment of residence within six months from the date of entry, is 
a legal requirement and can not be relaxed. 


In the case of Grindberg ». Campion (33 L. D., 048), it was said: 


Absence caused by sickness may be excused where residence has been estab-. | 
lished on the land, but before such excuse can be accepted, residence must be 
established. Where sickness is. offered as an excuse for failure to establish | 
residence within six months from the date of entry, it is incumbent-on the 
entryman to show perfect good faith, ‘and such excuse can only be accepted . 
then in the absence of a contest or adverse claim... If the defendant could 
be excused from establishing his residence on the land within six months from - 


_ the date of entry upon showing his good faith, the burden would. be upon him 


~ make ‘such showing. 


_ And in the ease of J ohnson | v. Heirs of Malone: (5. L. D. 509). it 

was held: ae | a 

. There can. be ’ no constructive oo where actual bona fae residence has 

‘not been established. =e, | ; a 
‘In view of all the circumstances of this case and the law govern-_ 
— ing the same, the. decision of your office 1s reversed and the action of 

__ the local officers affirmed. ee 
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MILITARY BOUN TY LAND WARRANT—SUBSTITUTION OF CASH —FIN AL 
CERTIFICATE AND PATENT. . 


_ Don lat Dickinson. 


Where one claiming under a military bounty laud warrant ipcaition is permitted 
to substitute cash for the warraut, he is not thereby entitled to have patent | 
issue in. his name, but final certificate and patent will issue in conformity 
with the original location under which his title is derived. 


Pirst Assistant Seoretary Pierce to the Commissioner of - General . 
pce W.C.) 2 Land Office, October 29, 1908. (E. F. B.) 


~ By essen of June 19, 1908, you allowed Don P. Dickinson to 
~ substitute cash payment of $50 for the NE. 4 SE. 4, Sec. 1, T. 45., 
R. 17 E., Topeka, Kansas, in lieu of malitare bounty land warrant | 
issued to Andrew Thompson, sergeant, Ohio Volunteers, War of 

1812, which was located August 30, 1862, upon said tract by “ Hiram 
Thompson, one of the heirs of Andrew Thompson, deceased.” 

Exception is taken to that part of your decision requiring the _ 
| perufeate: to issue in the name of “Andrew Thompson of Howard 
County, Indiana, or his heirs, devisees, or assigns,” and the case of 
William R. Borders (34 L. D., 87) is cited'in support of oe 
contention that the patent should i issue in his name. | 

In that case the location was made by Francis M. Cross, assignee 
of Mary G. Brashear, the widow of the warrantee. The location was 
suspended for want of proof as to whether the warrantee died before 
the warrant issued, as only in that event would the widow be entitled ° 
to the right, free fn the claim of the heirs. It was stated that, as — 
the government was not free from fault in neglecting to take proper i 
action upon the case for more than fifty years, equity and justice 
_ required that the title should be quieted and the patent noe issue _ 
without - further consideration : | 


But as he would also, for the same reason, be entitled to have ‘aicasie 3 
which the patent issues free from the claim of any unknown heirs of Brashear, 


no valid reason can be perceived why he should not be allowed to substitute | 


cash for the warrant, so that the patent peas thereon would issue solely to 
his benefit, free fr om other claim. : . 

That is, the patent should issue in the name of Cross, the locator 
‘from whom Borders claimed title, so that his title would be free 
from the claim of the heirs. 

That is directly what is done in nae case. Here the location was 
suspended for want of sufficient proof as to the death of the war- 
. rantee at the time of the location. By the substitution of cash for. 

- the warrant the title of the locator is perfected. 

The only title Dickinson can. acquire by making substitution of 

cash in lieu of the warrant - 18 derivative—not original. The substi- 
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tution of cash is the perfecting of the location made by “ Hiram © 
Thompson, one of the heirs of Andrew Thompson, deceased,” which, | 
as shown by the application, was made “ for the use and benefit of the 
heirs of said Andrew Thompson.” Hence, there is no authority for 
_ the issuance of a patent, except in conformity with such location, as 
that is the only source from which Dickinson can derive title to the 
land, and is the foundation of his title, if he has any. 
Your decision is affirmed. 


ee 


SECOND CONTESTANT—PREFERENCE RIGHT—DISMISSAL OF FIRST 
CONTEST—-RELINQUISHMENT OF ENTRY. 


GHLLILAND ¥. Raves. 


Under a second contest ‘suspended to await disposition of a prior contest against 
the same entry, the second contestant, upon relinquishment of the entry 

; after dismissal of the first contest for want of prosecution, is entitled toa - 
_ . preference right of entry, regardless of the fact that the first contestant 


was allowed thirty days within which to. apply for reinstatement of his 


contest and within that period filed the entryman’ S relinquishment accom- 
panied ‘by his application to enter. : 


first Assistant Secretary Pierce to the Commissioner of the Ciriéwis 
(F.W.C.) Land Office, October 29,1908, (J. T.) 


An appeal has been filed by Claude A. Frizzell from your office | 
decision of March 12, 1908, holding for cancellation his homestead — 
entry, No. ed December 18, 1907, for lot 8, Sec. 3, T. 11 S., 
R. 23 E., and the 8. $ SW. 4, and NW. 1 SW. 4, See. 34, T. 10 8., 
R. 23 E., W. M., The Dalles, Oregon, nad district. | 7 

Rebraary 0. “1907, David C. Gilliland filed his contest affidavit | 
against the nome tend entry, No. 12949,.of Alexander Grindstaff, 
for the land above described, charging abandonment: | 

March 15, 1907, Claude A. Frizzell filed his affidavit of contest 


against said homestead entry of Grindstaff, alleging abandonment. - 


of said land,.and on same day filed an affidavit to obtain service of 
notice by publication, but action thereon was suspondee to: await 
disposition of, the Gilliland contest. 

March 20, 1907, Gilliland filed his affidavit to obtain service cf 
notice by publication, and May 31, 1907, he was advised by the local 
office that, as more than sixty days had elapsed since the filing of his 


said affidavit, it would be necessary for him to file a new allidavit as 


the basis of such service. 
June 25, 1907, Gilliland filed another affidavit to obtain service of 
- notice by publ icatian: and the local office, ees 18, 1908, propane 
that “no proof of publication was ever filed here.” 3 
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- Oeiseers 11, 1907, the toaal ‘office dismissed Gilliland’s contest for. 

want of eoaccat ens and notified him thereof, and that he would be 
allowed thirty days from date of notice in hick to apply for rein- 
statement, and that if he failed to make application therefor within 
that time, the dismissal of his contest’ would become final without 
further notice. Your office decision states that notice of said action 


-. ‘was sent by registered mail and received by Gilliland, October 25, 
1907. It does not appear that any application was ae by Gilli- 


land for reinstatement of his contest. : 
It appears that Grindstaff’s entry was canceled by relinquishment | 
on November 13, 1907; and the register, in his letter of February 13, 
1908, reported that the relingquishment was filed at the same time ead 
inelosed in the same letter as the timber and stone application of 
Gilliland for said land, which epohce on it appet was filed on 
November 18, 1907. | 
This application: of Gilliland was held in seavaie: pending the 
exercise of the preference right of Frizzell who was allowed to make 
homestead entry for the land in controversy, December 13, 1907, and . 
Guliland’s timber and stone application. was rejected.. The local 
- office notified Gilliland of this action by letter of December 16, 1907. 
 Gilbland appealed, and your office decision, after reviewing | the 
facts, held: | 
_ AS. stated above, Gilliland received notice of the dismissal of the contest, 
October 25, 1907, and was given thirty days within which to apply for a rein- 
statement’ of the same. Within that time he filed the relinquishment of Grind- 
staff, and also his application to make timber and stone entry. At the time of 
_ making said application bis rights.in the case were not all extinguished, and 
therefore the relinquishment is presumed to be a result of his contest. There 
is no evidence on file tending to show that said relinquishment was the result 
of Frizzell’s contest, and therefore Frizzell had no preference rights until after 
the extinguishment of Gilliland’s rights. Frizzell’s entry is therefore held for 
cancellation. Gilliland’s application is returned and he will.be notified that. 
he will bave thirty days within which to perfect the same, in apreule of which — 
Frizzell’s entry will remain intact. 
‘The question involved is whether a second eae is entitled to 
a’ preference right of entry where the contested entry was relinquished 
after the first contest had been dismissed for want of pes and 
while the second contest was still pending. 
If the dismissal of Gilliland’s contest was absolute, then it left the — 
second contest (Frizzell’s) still pending against the Grindstaff entry. 
In the case of La Bau v. Carroll (85 L. D., 527}, which involved 
precisely the same principle.as is involved in a case at bar, the con- 
test of one Weightman was dismissed for want of prosecution, and. 
he was notified of his right to apply for reinstatement within thirty — 
days. In that case the Department held: 7 4 
The dismissal of Weightman’s contest was not a nisi proceeding but was abso- 
lute. It left the entry intact, with no contest pending against it, — 
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The notice given to Weightman under Rule 48, that he would be allowed 
thirty days within which to file an application for reinstatement of his contest, 
did not have.the effect of its own force to revive and continue the pendency of 
‘his contest, but merely: to suspend action upon any claim or right that might 
intervene until the contestant had been afforded an opportunity to -revive his 
contest by showing that it had been improvidently dismissed because. of his 
failure to receive notice of the hearing, or that his failure to. attend and prose- 
cute his contest was from unavoidable cause. 


_ In view of the decision last cited, it must be held that the dismissal 
of. Gilliland’s contest was absolute. At the date of that dismissal the ~ 
relinquishment of Grindstaff had not been filed. It is the date of 
the filing that fixes the date of the relinquishment (Huffman ». Mil- 
burn e¢ ai., 22 L. D., 346). The Grindstaff entry was relinquished 
in the face of the Frizzell contest, and Frizzell was therefore entitled 
to every right that a successful contestant may secure by reason of the 
relinquishment. His right was subject only to the right of Gilliland 
to show, within the time allowed, that his contest had been improp- 
erly dismissed. As no such showing was made, Frizzell’s right as a 
contestant was not affected by the filing of Grindstaff’s relinquish- 
- ment and Gilliland’s timber and stone application. - 
Your office decision is therefore reversed, the entry of Frizzell ail 
remain intact, and Gilliland’s application stands rejected. 


SCOFIELD v. OTTERSON. 


Petition ee re-review of departmental decision-of May 14, 1907, 
not reported, motion for review of which was denied July 23, 1908, 
37 L. D., 65, denied by First Assistant poeta es October 31, 
1908, 


‘HOMESTEAD ENTRY BY INDIAN—TRUST PATENT. 
IxerrcomoNs. 


The acts ‘of’ March 0, 1875, and July 4, 1884, known as the Indian ‘homestead . 
~ acts, confer upon Indians, 1s such, who locate or settle upon. public lands, — 
~ * or those not living upon a’ reservation, and who have severed their tribal 
relations, the right to make homestead entry as fully as citizens of the 
United States, except that for a certain specified time after the issuance of 
_ patent they are deprived of the power to alienate the lands. _ 

By virtue of the provisions of the 6th section of the act of February 8, 1887, 
every Indian who took an allotment under that ‘act or under any other law 
or treaty, aS well as. every native born Indian who takes up his residence 

- Separate and apart from his tribe and adopts the habits of civilized. life, 
becomes a citizeh or the United States and entitled to all the rights, privi- 

~“ leges and. immunities: of. such citizens, eee the papel eee of making 

. nas under ae homestead. ile | . , , , 
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Where an Indian entitled under the pr ovisions of the act of 1887 to make home- 
stead entry as a citizen of the United States, makes an Indian homestead 
entry, upon which a trust patent issues, he may, upon application therefor, 
have the trust patent canceled and patent under the. general | homestead law. 
substituted therefor. , : i 


“Aadiatnns Seeretary Wilson to the Doni ppp aierait f Tid A faien 


(G.W.W.) June 21908. (CGY 


“The: ‘Department has received the communication of your office of - 
hear 80, 1908, on the subject of substitution of patents in fee for 
trust patents issued to Indians under the acts of March 3, 1875 .(18 
Stat., 402, 420), and July 4, 1884 (23 Stat., 76, 96), known as Indian. 
homestead acts, and aeeoaumend ins acation of departmental deci- 
sions in the cases of Clara Butron- (August 31, 1899, uae peree’) and | 
J ennie Adass et al. (85 L. D., 80). 

~The act of 1875 extends the benefits. of the homestead law of May 
20, 1862 (12 Stat., 392), to every Indian born in the United States 
who is the head of a family or who has arrived at the age of 21 years 
and who has abandoned, or may thereafter abandon, his tribal rela- 
tions, with the proviso: | 

That the title to lands acquired by any Indian by virtue hereof shall not be 
subject to alienation or incumbrance, either by voluntary convéyance, or the 


judgment, decree, or order of any court, and shall be and remain inalienable for 
a period of five years from the date of the patent issued therefor. 


The act of 1884 provided that Indians then or thereafter located — 
on public lands might avail themselves of the provisions of the home- _ 
stead laws as fully and to the same extent as might be done by citizens 
of the United States and no fees or commissions were to be charged on — 
account of entries or proofs under said-laws. It was further provided: 


All patents therefor shall be of the legal effect, and declare that the United | | 
States does and will hold the Jand. thus entered for the period of twenty- -five 
years, in trust for the sole use and benefit of the Indian by whom such entry 
shail have been made, or, in case of his decease, of his widow or heirs, accord- 
ing to the laws of the State or Territory where. such land is located, and that 
at the expiration of such period the United States will convey the same by 
patent to said Indian, or his widow and heirs, as aforesaid, in fee, Seiad 
of said trust and free of all charge or ineumbrance whatsoever. - 


The fourth section of the act of February 8, 1887 (24 Stat., 388), 
provides, in part, as follows: 


That where any Indian not ee upon a reservation, or for whose tribe 
no reservation has been provided by treaty, act of Congress, or executive or der, 
shall make settlement upon any surveyed or unsur yeyed lands of the United 
States not otherwise appropriated, he or she shall be entitled, upon application | 
to the local land office for the district in which the lands are located, to have 
the same allotted to him or her and to his or her children in quantities and 
manner as provided in this act for Indians residing upon reservations; 
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and patents shall be issued to them for such lands in the manner and with ne 
restrictions as herein provided. And the fees to which the officers of such land 
- office would have been entitled had such lands been entered under the 
general laws for the disposition of the public lands shall be paid to them from 
any moneys in the Treasury of the United States not otherwise appropriated, : 


‘The fifth section provides that upon approval of the allotments 


made under the act patents shall issue therefor containing restric- ~ 


Gone against alienation for the period of twenty-five years, similar 
to those i in the act. of 1884. The sixth section reads in part: 


And every Indian born within the territorial. limits of the United States to 
whom allotments shall have been made under the provisions of this act, or | 
under any law or treaty, and every Indian born withiu the territorial limits 
of the United States. who has voluntarily taken up, within said limits, bis 
residence separate and apart-from any tribe of Indians therein, and has adopted 
the habits of civilized life, is hereby declared to be a citizen of the United ; 
States, and. is. entitled to all the rights, privileges, and. immunities of such — 
citizens. | 


_ -This section was amended by the act of May-8, 1906 4 § Stat., 
182), as follows: _ 


That the Secretary of the Interior may, in his discretion, aaa he is hereby 


- authorized, whenever he shall be satisfied that any Indian allottee is competent 


and eapable of managing his or her affairs, at any time to cause to be issued . 
to such allottee a patent in fee simple and thereafter all restrictions as to — 
sale, incumbrance or taxation of said land shal] be remov ed. 
. The facts i in the case of Clara Butron are that she made homestead | 
entry May 23, 1892, paying the full fees and commissions thereon 
and stating that she was a native born citizen of the United States, 
over the age of twenty-one years. It was not made to appear in her 
application paper that she was of Indian birth or blood and said 
application’ was made as in ordinary homestead cases. She ne | 
| mied final: proof in 1897 and at that time testified that she was 

“native born Indian woman who has abandoned all tribal relation? 

The same statement appeared in her final homestead affidavit. A 
trust patent issued to her in 1898 under the Indian homestead act 


of J uly 4, 1884. She returned said patent asking for its cancelation 


and issuance in lieu thereof of a patent in fee, alleging that she was 
a native born citizen of the United States and not an Indian woman 
nor. ward of the government. It was further stated that she had re-_ 
sided. upon and cultivated the land involved for a period of over - 
seven years and that she then resided upon. said land.’ In reply to 
the request of the Commissioner of the General Land Ottlice for 
instructions in the matter, the Department sald: | | 
' Assuming that the statements of her affidavit in support of her application és 
. for a patent in fee are'true, there is no doubt that she would be eutitled to the 


issuance of such a patent in lieu of the trust patent WEI she now surrender s; 
and which she evidently refuses to accept, : 7 
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_ But waiving the consideration of the sufficiency of such evidence to warrant 
the substitution of a patent in fee for the trust patent issued to her, it is clear: 
that even if her testimony upon final proof were true, and she “is a native: 


born Indian woman who has. abandoned all tribal relations,” her citizenship’ | 


results from such condition: under the ter ms of ‘section six of the act of I Febru: 
ary 8, 1887 (24 Stat., 888, 390), 5% 


After referring to the cases of. Turner v. Holliday oe L. D., 015), 
and Feeley v, Hensley (27 L. D., 502), the application for eo 
tion of patent was granted, the ‘Department stating :° : | 

It appears, therefore, that prior to her entry the applicant. was clothed with ; 
full citizenship even though she might have been of Indian birth, and that she 
had the right to make entry of public lands without “ay restrictions except 
such as are imposed upon citizens generally. 


In the case of Jennie Adass e¢ ail., the homestead entry was: made 
August 25, 1887, under the act of March 3, 1875, although the appli- 
cation therefor was endorsed as having been made under the act of 
July 4, 1884, the applicant stating that she was an Indian, born in 
the United States, who had abandoned relations with her tribe and 
adopted the habits and pursuits of civilized life. Departmental deci- 
sion in that case was based upon the ruling and statements made 
in the Clara Butron decision and cases cited therein, and it was 
accordingly held (syllabus) : 

An Indian homesteader holding title under a trust patent issued to him 
under the provisions of the act of July 4, 1884, who, at the time of making 
the entr y had abandoned his tribal relations and was occupying the status of 

a citizen of the United States under the terms of section six of the act of» 


eos 8, 1887, may, upon application therefor, haye the trust patent can- 
celed and patent under the general homestead law substituted therefor. . 


Your office expresses the opinion with reference to the Butron and 
Adass cases, that: 


To hold that Indians who made homestead entries under fee act of 1884 
were authorized by the provisions of the act of 1887 to alienate their lands 
- would be, in effect, to nullify all trust patents issued under the provisions of 
that act,:for lands formerly. within an Indian reservation, as well as for lands 
on the public domain; 


and that the act of May 8, 1906— 


is the only provision of law whereby an allottee or Indian hoisted ‘entrymaa 
: ean be granted ‘a fee simple patent for lands embraced in either an allotment 
‘er homestead entry prior to. the expiration of the period | for which. trust 


patent was issued. 


The Department does not. concur in these statements and, in. a thick 
they are not in consonance with the ruling in those cases.’ The prin- 
ciple involved in those cases is this: The benefits and privileges of 
_ the acts of 1875 and’ 1884 are conferred upon Indians as such who — 
locate or settle upon public lands, or those not living upon a reserva- 
tion. The prorequene to: the enjoyment of such benefits and ee 
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‘leges is a severance of tribal relations. Prior to these acts Indians as 
such, even though living apart from their’ tribes, could not make 
-. homestead entries. In order to sustain a settlement right in the face | 
of an adverse claim the Indians would have to’ show that they were 


“citizens of the United States. Palouse ». Oregon and California’: _ 


-R. R. Co. (20 L. D., 401), and Levi e¢ ad. v. Northern Pacific R. R. 

Co- (25, L. D., 478). " After the passage of said acts the Indians could 
exercise the homestead privilege as fully and to the same extent as 
- citizens of the United States but they were forbidden alienation for 
specified periods. The act of 1887, however, not only declared every | 
Indian to whom an allotment should be made under said act or any _ 
law or treaty to be a citizen of the United States, but also declared 


a every native born Indian who had taken up his residence separate — 


and apart from his tribe and adopted the habits of civilized lite, ta 

be a citizen of the United States and entitled to all the rights, privi- 
_leges, and immunities of such citizens, which necessarily included the 

_ privilege to make a homestead entry under the provisions of the 

homestead laws, just as any other citizen. 

In the Butron case, notwithstanding application was ‘made under. 


the general homestead law and full fees and commissions were paid, a | 
-.. patent with restrictions was issued | as on an Indian homestead entry 


under the act. of 1884. This was a mistake. and the claimant was. — 
clearly entitled, as held, upon showing full compliance with the 
homestead law, to substitution of patent. This holding was upon the 


theory, based upon claimant’s assertion, that she was a native,born 


citizen of the United States and not an Indian nor a ward of the 
government. But opinion was further expressed in that case that 
even though claimant were a native born Indian, yet if she had. 

; abaridoned all tribal relations she became a citizen under the terms of | 
the sixth section of the act of 1887 and was therefore equally entitled 
to the relief prayed for. Decision in the Adass case was based upon 
this view, although in that case entry was.applied for and allowed 
- under the Indian homestead laws. The entry in that case was made > 
after the act of 1887 and therefore at a time when it might have been 

made under the general homestead law. The fact that it was not so - 
made was not regarded as an obstacle, under the view expressed in 
the Butron decision ‘and cases cited therein, to the substitution of. 


patent upon showing full compliance with the law under PACD, the | 


appa was clearly entitled to make entry. 


' It was held in the case of Frank Bergeron (30 L. De: 875), Whi _ 


had been allotted eighty acres of reservation lands ander the act of — 
1887 and was an applicant for’ an additional eighty acres of the 
public lands, reference being made to the act of 1884: 


_ This’ act confers the benefits of the homestead law upon “ inane as dis- . 
tinguished from “citizens of the United States,” This party is now, by virtue 
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of having been allotted a tract of land, a citizen. of. the United States and no 
longer an Indian within the purview of said act, and is therefore AGL entitled to — 
take a homestead by virtue of its provisions. . 


It was further stated in that case, however: : 


Hivery Indian who has received an allotment of land is a citizen of the United 
States and every citizen of the United States, having the other ‘prescribed 
qualifications, is entitled to the benefits of the homestead law. One who 
becomes a citizen by virtue of having taken his share of the lands of his tribe 
as an allotment, is as much entitled to the benefits of the homestead law as. 
one who becomes a citizen by any other method. 


‘It was accordingly held that Bergeron was entitled to the benefits 
of the general homestead law upon establishing his qualifications in 
the same manner as any other applicant thereunder. , 

The Butron and Adass cases have sole reference to Indian home- 
| steads and the decisions therein were not. intended to and did not 
affect reservation or fourth section allotments where the Indians only 
became citizens after and by reason of such allotments. ‘The decision 
in the case of Frazee e¢ al. v. Spokane County (69 Pac. Rep., 779), 
distinguishes the acts of 1884 and 1887 by saying that the former 


* relates to the acquisition by Indians of title to lands other than 


reservation lands while the latter deals with allotments of reserva- 
tion lands only. This decision evidently overlooked the fact that 
the act. of 1887 also provided in the-fourth section thereof for allot- 
ments to Indians of public lands upon which they may have settled. 
In that case, too, the Indian homestead entry was made in 1883 under 

the act of. 1875. The act of 1884, which continues the homestead 

privilege with an enlargement of the time of restriction upon aliena- 
tion from five to twenty-five years, was invoked against attempted 
taxation of the land and the court held that no reason appeared why 
the parties might not avail themselves of the provisions of the act 
- of 1884, they not having at that time.earned and perfected. title 
under the act of 1875. That decision in no way affects the principle 
announced in the Butron and Adass cases, where it is held that 
as to those Indians who after the act of 1887 made homestead entry 
under the act of 1884 the trust patents issued to them might be can- 
celed and patents in fee issued instead, on the theory that they have 
earned title as other citizens, and that they might have in the first 
instance applied under the general homestead law. This is plainly 
in accordance with the discretionary and administrative policy gov- 


~erning Indian affairs, and the rule announced in the Butron and 


_ Adass cases is not in any manner inconsistent with the continued 
exercise of supervision over allotments and Indian. homestead entries. 
_ As said in the case of Matter of Heff (197 U.S., 488): 


Of late years a new. policy has found expression in the legislation of Con- 
gress—a policy which looks to. the breaking up of tribal relations, the estab- 
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: lishing of the separate Indians in individual homes, free from national: guar- | 
dianship and charged with all the rights ‘and. obligations of citizens of the 
United States. Of ne power of the porte CREDYOUE this policy there 


7 can be no doubt. 


In the opinion of the Attomey-General of J uly 97, 1888 (19 Ops., 


7” 161), it was said, referring to section six of the act. of 1887: 


“The interesting feature of this‘ legislation is that it marks. an epoch in the | 
_ history of the Indians, namely, that in which Congress has begun to deal with 
. them as individuals, and not only as nations, tribes, or bands, as heretofore. 
The provisions of the act of May 8, 1906, supra, clearly embrace 
‘Indians to whom allotments have béen: mands as such, and not those 
who by reason of their position have been allowed to make home- | 
‘stead entry as citizens of the United States. It was not intended by 
the decisions in the Butron and Adass cases that patents in fee should ~ 
issue in such cases in lieu of homestead trust patents, as matter of 
right and without any preliminary showing. There should be inquiry 
to determine whether a proper case for change of patent is made and 
the recommendation of your office, “that the Commissioner of the 
(xeneral Land Office be directed to refer to this office for investiga- 
tion all applications for the issuance of patent in fee on Indian — 
homesteads, and final proofs made by Indians under the general 
homestead law,” is hereby approved. The opinion and regulations 
of June 27, 1899 (28 L. D., 564, 569), relative to fourth section allot- 
ments, may very es SO far as Bay are applicable, be utilized 

as a guide in this matter. 
A copy of this paper will be sent to the Commissioner of the 
General Land Office for his information. 


KINKAID ACTS—APRIL 28, 1904, MARCH 2, 1907, AND SEC. 7, ACT MAY 
29, 1908. 


Rucuragrons. 


_ DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp Orrice, 
| | | Washington, D. C., October, 28, 1908. 
: Beretore and Receivers, United States Land Ofices. 
Sirs: Section 7 of the act of Congress approved May 29, 1908 
(35 Stat., 465), amended section 2 of the act of April 28, 1904 (33 
- Stat., 547), commonly known as the Kinkaid Act, to read as follows: 


Sec. 2. That entrymen under the homestead laws of the United States within. 
_ the territory: above described who own and occupy.the lands heretofore entered | 


. by them may, under the provisions of this act and subject to its conditions, ~~ 


enter other Jands eontiguous to their said homestead entry, which shall. not, * 
| 58566—vor 387—08—_15 | | 


226 DECISIONS RELATING TO THE PUBLIC. LANDS. 


with the land so already entered, owned, and occupied, exceed in the aggre-. 
gate six hundred and forty acres; and residence continued and improvements 
made upon the original homestead, subsequent to the making of the additional 
entry, shall be accepted as equivalent to actual ‘residence and improvements. 
made upon the additional land:so entered, put final entry shall not be allowed © 
of such additional land until five years after first entering the same, except 
in favor of entrymen entitled to eredit for. military Service. 


This amendment did not affect sections 1 and 3 of the Kinkaid Act, 
which read as follows: 


Be it enacted by the Senate ona House of Representatives of the United States 
of America in Congress assembled, That from and after sixty days after the 
- approval of this act entries made under the homestead laws in the State of 
_ Nebraska west and north of the following line, to wit: Beginning at a point 

on the boundary line between the States of South Dakota and Nebraska where 

the first guide meridian west of the sixth principal meridian strikes said bound- 

ary; thence running south along said guide meridian to its intersection with 

the fourth standard parallel north of the base line betweeu the States of 
Nebraska and Kansas; thence west along said fourth standard parallel to its 
intersection with the second guide meridian wést of the sixth principal me 
ridian; thence south along said guide meridian to its intersection with the 
third standard parallel north of the said base-line; thence west along said 
_ third standard parallel to its intersection with the range line between ranges 
Sy twenty- -five and twenty-six west of the sixth principal meridian; thence south 
along said line to its intersection with the second standard. parallel north of 
the said base line; thence west on said standard parallel to its intersection 
_ with the range line between ranges thirty and thirty-one west; thence south. . 
along said line to its intersection with the boundary line between the States of 

Nebraska and Kansas, shall not exceed in. area six hundred and forty acres, 
and shall be as nearly compact in form as possible, and in tio event over. two. 
miles in extreme length: Provided, That there shall be excluded from the pro- 
visions of this act such lands within the territory herein described as in the 


opinion of the Secretary of the Interior it may be reasonably practicable to. 


_ irrigate under the national irrigation law, or by private enterprise; and that 

-gaid Secretary shall, prior to the date above mentioned, designate and exclude 
‘from entry under this act the lands, particularly along the North Platte River, 
— which in his opinion it may be possible to irrigate as aforesaid; and shall there- . 
after, from time to time, open to. entry under this act any of the lands so 
excluded, which, upon further investigation, he Ao conclude can not be prac- 
‘tically irrigated in the manner aforesaid. 

Src. 8. 'That the fees and commissions on all entries under this act shall be 
uniformly the same as those charged under the present law for a maximum — 
entry. at the minimum price. That, the commutation provisions of the home- 
stead law shall not apply to entries under this act, and at the time of making 
final proof the entrymau must prove affirmatively that he has placed upon the | 
lands. entered permanent improvements of the. yalue of not less than $1. 20 
per acre for each.acre included in his entry: Provided, That a former home- 


stead entry shall not be a bar to the entry under the provisions of this act of . 


a ‘tract which, together with the former entry, shall not exceed: 640 acres; 
Provided, That any former homestead entryman. wlio shall be entitled to an 
additional entry under section 2 of this act shall have for ninety days after: 
the passage of this act the preferential Bren to make additional entry as 
provided in said section. : , 
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All eéneral jnstrncGans ne aes under that act (32.1. D. 
670; 34 L. D., 87 and 546), and the instructions issued under the act 
of March 2, 1907 (34 Stat., 1224, and 35 L. D., 542), supplemental 
_to the original Kinkaid Act, are ope modified and reissued as _ 
follows: 
1. It is directed by die law that in lint portion of the State of 
| Neweudien. lying west and north of the line described therein, which 
was marked in red ink upon maps transmitted with said circular, — 
upon and after June 28, 1904, except. for such lands as might be — 


thereafter: and: prior to: said: date excluded. under the “proviso: con- 


tained in the first section thereof, homestead entries may be made for 
and not to exceed 640 acres, the same to be in as nearly a compact — 
form as possible, and must not in any event exceed 2 miles in extreme 
~ length. | | 
_ 2. Under the provisions of the second section, a person os within 
the described territory has made entry prior to May 29, 1908, under 
the homestead laws of the United States, and who now owns and 
occupies the lands theretofore entered by him, and is not otherwise | 
disqualified, may make an additional entry of a quantity of land con- — 
- tiguous to his .said homestead entry, which, added to the area of the 


original entry, shall: make an aggregate area not to exceed 640 acres; 7 


and he will not be required to reside upon. the additional land SO - 

entered, but residence continued, and improvements made upon the ~ 
| original homestead entry subsequent to the making of the additional 
entry will be accepted as equivalent to actual residence and improve- - 
ments on the land covered by the additional entry. But residence _ 
either upon the original homestead or the additional land entered 
must be continued for the. period of five years from the date of the 

additional entry, except that entrymen may claim and receive credit 
on that period for the length of their aaa service, not exceeding 
| four. years. 
3. A person who has a homestead entry upon which final proof has 
not been submitted and who makes additional entry under the’ pro- 
visions of section: 2 of the act, will be required to submit his final 
proof on the original entry within the statutory period therefor, and 
final proof upon the additional entry must also be submitted within 
the statutory period from date of that, entry. 

4, Such additional entry must be for contiguous lands gaa) ‘the 

tracts embraced therein must be in as compact a form as possible, and 
the extreme length of the combined entries must not in any event 
exceed 2 miles. — | 


5. In accepting entries under this act. compliance wih he require. 


ment thereof as to compactness of form should be determined by the 
relative location of the vacant and unappropriated lands, panoer than 
Bye the a) and cae of the desired tracts. 
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6. By the first proviso of section 3 any person a made a Pore 
stead entry either within the territory above described or elsewhere 
_ prior to his. application for entry under this act, if no other disquali- | 


fication exists, will be allowed to make an sadiional entry for a quan- 


tity of land which, added to the area of the land embraced in the 
former entry, shall not exceed 640 acres, but residence upon and 
cultivation of the additional land will be required to be made and 
proved as in ordinary homestead entries. But the application of one 
-who has an existing entry and seeks to make an additional entry 
~ under said proviso, can not be allowed unless he has either abandoned 
his former entry, or has so perfected his right thereto as to be under 
no further obligation to reside thereon; and his qualifying status in 
these and other respects should be clearly set forth in his application. .— 

7. Under said act no bar is interposed to the making of second 
homesteads for the full area of 640 acres by parties entitled thereto 
under existing laws, and applications therefor will be considered 
under the. instructions of the respective laws under which they are ~ 
made. : 

8. Upon final moe which may be made after five years and within | 
seven years from date of entry, the entryman must prove affirmatively 
that he has placed upon the lands entered permanent improvements — 
- of the value of not Jess than $1.25 per acre for each acre, and such 
proof must also show residence upon and cultivation of the land for 


the five-year period as in ordinary homestead entries, but credit for 


military service may be claimed and given under the supplemental — 
act mentioned above. 

9. In the making of final proofs the homestead- et form will be 
used, modified when necessary in case of additional entries made 
- under the provisions of section 2. a | 

10. It is provided by section 38 that the fee and commissions on 
all entries under the act shall be uniformly the same as those charged 
under the present law for a maximum entry at the minimum price, 
viz: At the time- the application is made $14,-and at the time of 
making final proof $4. to be payable without regard to the area 
embraced in the entry. 

‘11. In case that the combined area-of the subdivisions selected 
should, upon applying the rule of approximation thereto, be found 
- to exceed in area the aggregate of 640 acres the entryman will be 
required to pay the minimum price per acre for the excess in area. 

12. Entries under this act are not punjecy to the commutation pro- 
visions of the homestead law. 7 3 

18. In the second proviso of section 3 entrymen who had made 
their entries prior to April 28, 1904, were allowed a preferential right 
for ninety days thereafter to make the additional entry allowed by 


ae ‘Section 2 of the Jaw. 
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14. The supplemental act, . approved } “March 9, 1907 (st Stat., 
1294), reads as follows: | 


Be tt enacted by the Senate and cere of Renweontnes of the United 

States of America in Congress assembled, ‘That all qualified entrymen who, . 
‘during the period beginning on the twenty-eighth day of April, nineteen bun- 

‘dred and four, and ending on the twenty-eighth day of June, nineteen hundred 

and four, made homestead entry in the State of Nebraska within the area | 
~ affected by an act entitled “An act to amend the homestead laws as to certain — 
. unappropriated and unreserved public lands in Nebraska,’ approved April 
twenty-eight, nineteen hundred and four, Shall be entitled to all the benefits 
of said act as if their entries had been made prior or subsequent to the abore- 
_-mentioned dates, subject to all existing rights. 

SEc. 2 . That the benefits of military service in the Army or. Nagy of the. 
. ‘United States eranted under the homestead laws shall apply to entries made > 
‘under the aforesaid act, approved April twenty-eighth, nineteen hundred and 
four, and all homestead entries hereafter made within the territory described 
in the aforesaid act shall be subject to all the provisions hereof. 

Sec. 3. That within the territory deseribed in said act, approved April 
twenty-eighth, nineteen hundred and four, it shall be lawful for the Secretary 
of the Interior to order into market and sell under the provisions of the laws 
providing for the sale of isolated or disconnected tracts or parcels of land 
any isolated or disconnected tract not exceeding three quarter sections in area: 
Provided, That not more than three quarter sections shall be sold to any one 
person. 


ISOLATED OR DISCONNECTED ante: 


15. The sale of isolated tracts within the area affected bg the terms 
of this act is to be governed by the provisions of the act of June 27, 
1906 (34 Stat., 517), as amended by section 8 of said act. of March: 
2, 1907, and all sales shall be made in the manner and form, herein- 
after provided. 

16. Applications to have isolated tracts ordered into et must 
be filed with the register and receiver of the local land office 3 in the 
district wherein the lands are situated. 

17. Applicants. must show by their affidavits, corroborated. by at 


least two witnesses, that the land contains no saline coal, or other _ 


minerals; the amount, kind, and value of timber or stone thereon, 
_ if any; whether the land is occupied, and if so the nature: of the : 
occupancy; for what: purpose the land is chiefly valuable; why it 1s 
- desired that same be sold; that applicant desires to mance the 
land for his own Padividual use and actual occupation and not for 
speculative purposes, and that he has'not heretofore purchased, under — 
section 2455, Revised Statutes, or the amendments thereto, isolated 


oe tracts, the area of which, when added to the area now applied for, 


will exceed approximately 480 acres. If applicant has heretofore ; 
purchased lands under the provisions of the acts relating to isolated - 
. tracts, same must be described in the ‘application PY supe sion) | 
section, a and range. | 


280 - DECISIONS RELATING TO THE PUBLIC LANDS. 


18. The affidavits of applicants to have isolated tracts ordered into 


. . market, and of their corroborating witnesses, may be executed before . 


any officer having a seal and authorized to administer oaths in the 
county or land district in which the tracts described in the applica- 


: tlon are situated. 
19. The officer before whom such affidavits are svepated will cause - 


each applicant and his witnesses to fully answer the questions con- ves 


tained upon the accompanying form and, after the answers to the 


“ questions therein contained have been paduced to writing, to sign and 


ae to same before him. 

‘No sale will be authorized upon the application ae a person - 
a has purchased under section 9455, Revised Statutes, or the 
amendments thereto, any lands, the area af which, when added to the 
area applied for, shall exceed approximately 480. ae No sale will 


. be authorized for more than approximately 480 acres embraced 1 in one 


application. 

91. The local officers will upon receipt of applications note same in 
pencil upon the tract books of their office and immediately thereafter 
forward the same to the General Land Office, reporting the status of 
the land as shown by their records and the existence of any eee 
to the offering of the lands for sale. 

92. An application for sale under these instructions will not segre- 
gate the lands from entry or other disposal, but such lands may be - 


7 entered at any time prior to the time of receipt in the local land office - 


_of the letter authorizing such sale. -Upon receipt of such letter the 
- local officers will note thereon the time when it was received, and at — 
once examine the records to see whether the lands or-any part thereof 
have been entered. They will note on the tract book opposite such 
lands as are found to be clear that sale has been authorized, giving 
date of the letter. Such lands will then be considered segregated 
for the purpose of the sale. If the examination of the records shows 
_ that all of the lands applied for have been entered, the local officers. | 
will not promulgate the letter authorizing the sale, but will report 
the facts to this office, whereupon the letter authorizing the sale will | 
be revoked. 
23. The local officers will notify the npplcant of ene allowance of 
his application as to the lands found to be clear, describing the tracts. 
- which may be sold, and also reporting to this office such tracts em- 
braced in the application as have been entered: (if any) prior thereto, 
whereupon the letter authorizing the sale will be revoked as to the 


tracts so entered. The applicant will be allowed thirty days from | a 


notice of the allowance of his application, in whole or in part, within 
-which to deposit with the receiver an amount of money sufficient. to 
cover the cost of publication « of notice, which sum. will be returned to” 
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him, } pr ede he isa didder at the sale but the lands are aisposed of © 
~ to another. | 
24. When lands are ordered to be ole at public sale, the register 


and receiver will cause a notice to be published once a week for five 
consecutive weeks (or thirty consecutive days if a daily paper) imme- | 


_ diately preceding day of sale, in a newspaper to be designated by the: _ 
register as published nearest to the land described in the application, 


‘using the form hereinafter given. The register and. receiver will 


cause a similar notice to be posted ‘in the local land office, such notice 
to remain: posted during the entire. period of abc on. The reg- 
ister will require the publisher of the newspaper to file in the sea 
office, prior to the date fixed for sale, evidence that publication has_ 
been had for the required period, iach evidence may consist of the — 


affidavit of the publisher poomeen og a copy of the notice 
_ published. | 


25. At the time and place fixed for sale the register or receiver will 
_ read the notice of sale, offer each body of land included in the notice 
separately, and allow all qualified persons present an opportunity to 


bid. After all bids have been offered the local. officers will declare : 


the sale closed and announce the name of the highest bidder, who will 
be declared the purchaser and who must immediately deposit the — 
amount bid by him, and, if the highest bidder or bidders be other 
than the applicant for offering, an amount sufficient to cover the cost 
of publication of notice, with the receiver, and within ten days there- 
after furnish evidence of citizenship, nonmineral and. nonsaline affi- — 
davit, Form 4-062, and purchaser’s affidavit, Form 4-093. Upon 
receipt of the prone and payment having been made for the lands, 
the local ‘officers: will issue the proper final papers. They will also, 
in the event of the sale of the lands to other than the applicant for — 
the offering (the latter being a bidder for the lands), refund to appli- © 
cant the amount originally deposited by him to cover the cost of pub-_ 
lication of notice. Should different tracts included in one notice be © 
sold to several bidders other than the applicant, the cost of publica- 
tion must be apportioned among them and collected for return to the 
applicant, as above. indicated. If the applicant is the successful 
bidder for one or more of the tracts offered, the remaining tracts 
being disposed of to other bidders, the proportionate cost of publica- 


tion ‘only shall be collected from the successful bidders other than 


the applicant, for refund to the latter. 
— 96. No lands will be sold at less than the price fixed . law, nor at | 
less than $1.25 per acre. Should any of the lands offered be not sold, 
the same will not be regarded as subject to private cash entry (act. | 


of March 2, 1889, 25 Stat., 854), but may ¢ again be offered for sale - 7 


in the manner. herein n provided. 
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| OF After: each offering where the lands offered are not sold, the 
local officers will report. oy letter to the General Land Office. No 
report by letter will be made when the offering results ina sale, but 
the local officers will issue cash papers as in ordinary cash entries, 
_ noting thereon the date of the letter authorizing the offering, and 
report the same in their current monthly returns. With the papers 
must also be forwarded the affidavit of publisher showing due publi- 
cation, and the register’s certificate of posting. — ? 


Very respectfully, 

FRED ‘Denners, C ommissioner. 

Ausenovad. | , 3 
‘Frank Prexcr, ‘Acting Secretary. 


[Form 4-008C. ] 


"APPLICATION FOR SALE OF ISOLATED OR DISCON. 
NECTED TRACTS. | 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES LAND OFFICE, 


To the Commissioner of the General Land Office; 
The undersigned,. whose post-office address is_t_ uo 


of section____-__ , township_______ , range __ , be ordered into market and 
sold under the note of June 27, 1906 (34 Stats., B17), and March 2,.1907 (34 
Stat., 1224), at public auction, all the surrounding lands having been entered or 
otherwise disposed of. Applicant states that this land contains no salines, 
coal, or other minerals, es NO. STONE CX CCPta so ee eee 


ee nr rr a rn a ee ee ee ee ee 


timber thereon except___--__~ trees: of the aan ot eek Species, ranging 
from________ inches to___--__ feet in diameter, and aggregating about_______- 
feet stumpage measure, of the estimated value of $___..+____ that the land is 
not occupied except by..--~___~--____-- ee OL ses ttte tenresi e | 


post-office, who occupies and uses it for the purpose OB roe : 
but does not claim the right of oceupancy under any of the pues land laws: 
that the land is chiefly valuable for.._-.--2---_---- 
and that applicant desires to purchase same for his own individual use and 
actual occupation for the purpose Of a ee ee not : 
for speculative purposes; that he has not heretofore purchased public lands 
sold as isolated tracts, the area of which when added to the area herein applied 
for will exceed approximately 480 acres. The iands heretofore purchased by 
him under said soa are described: as TONOWS tennessee tear ues 


i i er tee ce em ce ks me a ik mm me em ses er er en es ee ee ee ee ee ee 


ee ee ar re rm re me a a me em i a cl my ye I 


If this request is granted, applicant agrees to deposit in advance a sum suili- 
cient to defray cost of publication of notice. 

(Applicant will answer fully the following questions :) | 

Question 1. Are you the owner of land adjoining the tracts above described t 
If so, describe the land by section, fownsuiD, and range. 

Answer —---~~ Seen ei eee oe eee ke Ih ae ee ee 


i i ts i er i en ee a a a a i ie re eee eee eee 
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| Question 2. To what use do you intend to vik the isolated tracts above. de- 
scribed should you purchase same? ns & ee 
- Answer RE eR ORE ae et 
Question 3. If you are not.the owner of adjoining land, do you intend to 
reside upon or cultivate the isolated tracts? A 
Y SAGO fh sehetase teas Sak OY aot Mt sen te eRe ote et SS td 
Question 4. Have you been requested by anyone apply for the ordering of 
the tracts into market? If so, by whom? 


Answer SoS REL OE Ree ee ee ie Ne See ‘ners a 


Question 5, Are you acting as agent for any person or persons or “directly or 
indirectly for or in Sa of any person other than your self in making said 
application? a “oe | | 

Answer (aa See mp See nets ye Bo eg Cee feet 

Question 6. Do you intend to appear at. the sale of said tracts if ordered, and 
bid for same? - | | “~ | : 

PG WO cout i see eae eee tee a ee ee ae 

Question 7. Have you any agreement or understanding, expressed or implied, 
with any eines person or persons that you are to bid upon or purehase the lands 
for them or-in their behalf, or have you agreed to absent yourself fr om the sale 
or refrain from bidding so that they may acquire title to the land? , 

Answer ee ete Ee ee : re 


et 


(Sign here with full Christian name, ) 


We are personally acquainted with the above-named applicant and the ands: 
described by him and the statements hereinbefore made are. true to the best of 
our knowledge and belief. 


ee ee re re mr ry ee kt ere me ee ee ee ee ey et ee 


ee rer sr errs 


(Sign here with full Christian name. } 


J certify that the foregoing application and corroborative statement were 
read to or by the above-named applicant and witnesses, in my presence, before 
affants affixed their signatures thereto; that affiants are to me personally 
‘known. (or have been satisfactorily identified before me by eee Se en ee ERE , 


i a ea ); that I verily believe affiants to be credible persons, and the 
oar (BP. 0. address. ) 


identical persons hereinbefore described ; that said affidavits were duly sub- 
scribed and sworn to before me, at my OINCE te ea EIS oa 
oe Of a Saco. Sacto Po |: eee a | | 


as es ms te re ne 


me mm re er ee oe 


(Official designation of officer.) 
[Form 4-288 B.] 
Noricy ror PuBLication—IsobaTup TRACT. | 
PUBLIC LAND SALE. 
| DEPARTMENT OF THE INTERIOR, 

oA eae ot LAND OFFICE, 
; . eee ee eee, 190__ - 
| ‘Notice is hereby given that, as directed by the. Commissioner of the General 
‘Land Office, under . the provisions of the acts of Congress approved June 2 
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1906 (34 Stats:, 517), and March 2, 1907 (34 Stats., 1924), we “will offer at 
public sale to the highest bidder, at -__-__-_ o’clock,_______- fi. OW. TNGsees oe 
day of__ Saar oes _, next, at this office, the following tract of land: ae ee ries 

Any persons claiming adver sely the above-descr ibed - jands are advised to me, 
their claims or objections on or before.the time designated nee sale. 


me ee i i re es ee a 


. Receiver: 
as [Form errr 


Affidavit for purchaser under section 3, act of Mar ch 2, 1907. 








J; , being first duly SWOrD and upon oath, state that I am the 
purchaser of , section , township , range ——, in Nebraska, under 
the act of June 27, 1906 (34 Stats,, 517), as pansuded by section 3 of the act of 

- March 2, 1907 (84 Stats., 1224); that lama (state whether uaturalized 
or native born)® citizen of. the United States; that said purchase is made for 
my own use and benefit, and not, directly or indirectly, for the use and benefit 
of any other person; that I have not heretofore purchased under the DEOvE: 
sions of said act, either directly or indirectly, any lands, except — 
(here give description of lands heretofore purchased. under this act, ‘if any). 


7” 




















I hereby certify that the foregoing affidavit was read to affiant in my presence 
before he signed his name thereto; that said affiant is to me personally known 
(or has been satisfactorily identified by ), and -that this atlidavit 
was subscribed and sworn to before me at my office in — ou the 
Hay of , 190—. 








i 











REPAYMENT—< ERRONEOUSLY ALLOWED *_MISTAKE IN DESCRIPTION. 
Marit STEINBERG. 


The term “ erroneously allowed’ in the. act of June 16, 1880, authorizing re 
payment in cases where entries have been erroneously allowed and can 
not be confirmed, has reference solely to erroneous action on the part of 
the government, and furnishes no authority for repayment where by rea- — 
son of mistake in description a timber and stone entry is made for land 
not intended to be enter ed. | | 7 


First Assistant Secretary Pierce to the 6 smnieionet of the General 
(G.W.W.) Land Office, November 6,1908. _ (OC. J. G.) 


An appeal has been filed by Marie Steinberg from the decision of 
your oflice of June 26, 1908, denying application for repayment of 
le purchase money paid by her on timber and stone entry for the 

N. 4 SE. } and.N. 3 SW. 1, Sec. 11, T. 39 N., R. 3 E., Lewiston, 
Idaho. 

The entry was made November 7, 1906, and in her sworn state- 
ment and proof applicant herein stated, among other things, that she 





as rs ee ee ree -y —_——-———_.-. -__. 





| ¢Tf naturalized, record evidence thereof must be furnished. 
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had personally examined the land; that the same. was uninhabited, 
unfit for cultivation, and valuable chiefly for its timber. The entry 


was canceled on relinquishment February 24, 1908, applicant having 


discovered that she had. been deceived by her locator; that, due to 
this deception, instead of describing the land she had actually ex- 
amined and. intended to enter, the description furnished and used 


. by her was for another and different tract which she had not ex- 


- amined nor intended to enter. Repayment can only be allowed upon. | 
specific statutory authority.. The instances in which repayment is_ 
- authorized .by the act of June 16, 1880 (21 Stat., 287), are where 
entries are canceled for conflict or ‘have been erroneously allowed and 
can not be confirmed. -It is clear that a mistake was made in this 
case but it was one for which the applicant is solely responsible. 
The words “erroneously allowed,” employed in the repayment act, 
have uniformly been construed to refer to an act of the government. 
The principle controlling this matter is announced in the cases of 
William E. Creary (2 L. D., 694); Arthur L.: Thomas (13 L. D., 
359) ; and Adolph Nelson ( 97 L. D. , 272) ; on review, 27 L. D., 448. 
Although no reférence is made thereto in the appeal, the Depart: 7 
ment will take judicial cognizance in this connection of the act of | 
March 26, 1908 (85 Stat. , 48), section one of which reads: _ 


That where purchase moneys and commissions paid. under auy. “poblie land 
law have been or shall hereafter be covered into the Treasury of the United 


. States under any application to make any filing, location, selection, entry, or 


proof, snech purchase moneys and commissions shall be repaid to the person who 
- made such application, entry, or proof, or to his legal representatives, in all. 
cases where such application, entry, or proof has been or shall hereafter be re- 
jected, and neither such applicant nor his legal representatives shall have been 
- guilty of any. fraud or attempted fraud in connection with such application. 
Tt was not the purpose of this act to repeal or modify prior laws 

governing repayments but merely to supplement such laws. It was 
primarily intended by said section one of the act to afford: relief in a 
class of cases whereinsrepayment was not theretofore authorized, 
namely, where moneys are covered into the Treasury “under any. 
| application to make any filing, location, selection, entry, or proof” 
and in the process of adjudication such application, entry, or proof 
is rejected, the party or his legal representatives not being guilty of. 
fraud .or attempted fraud in the transaction. In this case, while the 
element of fraud or attempted fraud may be entirely absent, yet the 
application or entry of Marie Steinberg was not rejected by the GOV- 
ernment, but, on the contrary, her. application was accepted and the 
~ entry allowed thereon was only canceled because of the voluntary 
| relinguishment or surrender of claim thereunder. Hence, the case 
is not one coming under either the act of June 16, 1880, or the act of 
“March 26, 1908. | 3 rues 
The gecgea of your office herein 1 is affirmed. 
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FEES FOR EXECUTING AFFIDAVITS AND DEPOSITIONS. | 


CIRCULAR. 


DErARTMENT OF THE INTERIOR, 
GeneraL Lanp Orrice,  _ 
| Ww ashington, D.C, November Ya, 1908. 
Rearsrans AND RECEIVERS, 
a United States District Land Offices. 
“ Quxfmeamica: Section 2294 of the Revised Statutes of the United 
_ States, as amended by the act of Congress of March 4, 1904 (33 Stat., 
59), prescribes the maximum fees which may be enaeoed and collected 
for the preparation and official execution of affidavits and depositions, 
intended for use as.evidence in connection with | any entry of the pub- 
lie lands, as follows: 
For each affidavit, Preniytind cents. | 
For each deposition of claimant, or witness, when not prepared by the 


officer, twenty-five cents. 
‘For each deposition of Caumant, or witness, prepared - the officer, one | 


dollar. 

The same statute prescribes a penalty of not less than one hundred. 
dollars fine for any violation of its prohibition against the exaction of 
a greater fee for any of the services therein specified. , 

It has come to the knowledge of this office that owing to a miscon- 
struction of this statute, it is the practice of many of the officers au- 
thorized to prepare and execute the papers therein enumerated to re-- 
gard those documents required in the submission of annual proof of 
expenditure on desert land entries as depositions, and to collect a fee 
of $1 for each such document prepared by them. The essential form 
and contents of.such papers constitute them affidavits, rather than 
depositions, and for any officer to demand and receive a fee of more | 
than 25 cents for their preparation and: execution 1 is in contravention 
of the statute above referred to. 

‘You will at once transmit a copy of this circular to each and every 
officer in your district who is, by law, authorized to administer oaths _ 
in connection with the submission of such proofs, to the end that con- - 
tinued violations of the statute against excessive fees may be prevented. 


_ Ver Pepeeuhy | | 
: FRED Dennert, 


nn. Commissioner. 
_ Approved :. -  e 
J AMES RupoLPH GARFIELD, | 

Seeretary. 





Nott.—The officer’s certificate on all blanks indicates whether the paper. is an 
“afidavit,” or a “ deposition. a 
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RAILROAD LANDS—RIGHT OF PURCHASE-—SECTION 5, ACT OF MARCH: 3, “i 
. . 1887. - . . 


Jorn SPIERS ET AL. (ON ine 


After the holder of a contract of purchase from a railroad company surrenders | 
the same to the company and receives the purchase money, he has no 
such right remaining as ean by assignment to another invest him with a 
right of purchase from the government under section 5 of the act of. 
March 8, 1887. . 


| First: Assistant Decne Pierce to the Commissioner of the Fenenai 
(G. We'W.) . Land Office, November 12, 1908. (L. R. S$.) 


“The ‘Department has considered the motion filed September 14, 
| 1908, in your office by John Spiers e¢ al. for review of its decision | 
npendered August 7, 1908 (37 L. D., 100), affirming the action of your 
office of February 17, 1908, rejecting the applications of Mrs. O. M. 
Jenkins, W. W. Jenkins, and John Spiers, assignee, to purchase 
under section 5 of the act of March 3, 1887 (24 Stat., 556), Sec. 29: 
and fractional Sec. 31 of T. 5 N., R. 16 W., S. B- M.. Los Angeles, 
California, land district. 

The or shows that the land in aaecton is within the primary 
limits of the grant to the Atlantic and Pacific Railroad Company 
by act of J uly 97, 1866 (14 Stat., 292), and is opposite the uncon- 
structed portion of the road, the grant to which was forfeited by 
act of July 6, 1886 (24 Stat., 123). The Jand is also within the pri- | 
mary limits of the grant, by act of March 8, 1871 (16 Stat., 579), | 
to the Southern Pacific Railroad Company, branch line, and, after 
the decision of the Supreme Court (October 18, 1897) in Southern 
Pacific Railroad Co. et al. v. United States (168 U. S., 1), holding 
that said company had no right to the lands under said grant, they 
were duly restored to entry, April 18, 1898, with certain exceptions, 
to take effect, September 7,.1898. The sections in question are also 
within the limits of the reservation known as the Pine Mountain and 
Zaca Lake Forest Reserve, created by executive proclamation of 
March 2, 1898 (30 Stat., 1767), and June 29, 1898 (id., 1776), now 
the Santa Barbara F ea Reserve by peccuna proclamation of | 


4 December 22, 1903 (33 Stat., 2327 a Said proclamations contain a 


| paragraph as follows: 


Excepting from the force and effect . ae this peoelaiention all ievisdiion 
rights and lands lawfully acquired therefor, and all lands which may have — 
been, prior to date hereof, embraced in any legal entry or covered by any - 
lawful filing duly of record in the proper United States lJand office, or upon 
which any valid settlement has been made pursuant to law and the statutory 
period within which to male entry or filing of record has not expired. 


_ It appears that, November 25, 1898, W. W. Jenkins filed his ap- 
= picteos to purchase said Sec. 99 aid on the same co. Mrs. 0. M.. 
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J enkins applied. to purchase Sec. 31 under uid section 5, each claim- — 
ing by virtue of an assignment of the vendee of. the alan com-_ 
pany, but they did not complete their applications.. December 22, 
| 1908, W. W. Jenkins surrendered to the railroad company his con-— 
- tract of purchase, and, January 3, 1899, Mrs. O. M. Jenkins surren- — 
dered her contract. of purchase, and each received from the railroad 
company the purchase money paid thereon. November 28, 19038, 
said applicants assigned their right. to purchase said land i. John 
Spiers for a nominal consideration, who, January 3, 1904, filed in — 


the local office ‘separate applications to purchase said tracts under on 
said section 5, and, February 18; 1904, submitted proof in support. 


of his right BE purchase, but not bene a, to make payment for. — 
the land none was tendered until August: 22, 1907. November 1, 


1907, the local office forwarded the papers, including the protest of 


the. Forest Service, and your oilfice, February 17, 1908, rejected said 
| applications. The applicants appealed and insisted : : 


The right to the land and right to the money were derived from different. 
sources and were distinct rights; that to the land: arose from the statute; that 
‘to the money arose from breach of the contract on part of the railroad com- - 
_ pany. . . The Government has. no rights inside the forest reserve except 
such as are given to. it by section 24 of the act of March 3,-1891, and the - 


provisions therein contained do not authorize the President to establish forest - 


reserves and extinguish fixed rights to the premises contained within the 
boundary of the reserve. | 

In the decision sought to be reviewed the iceaeeaett conceded’ 
the correctness of the first contention of appellant on the authority 
of its decision in Americus v. Hall (on review; 30 L. D., 888, 391-3), 
but it held that the right given by said section 5 “wasa privilege or 
option to acquire right and title rather than a vested right in the 
land,” citing Ramsey v. Tacoma Land Company. (196 U. S., 360, 
363), and that this privilege must be pursued with diligence cad the. | 
failure to exercise it within a reasonable time will render the tend, 
subject to appropriation by the Government to public uses. 

It was also stated that a“ holder of a mere privilege I like. this is en-. 
titled to no more time to show intent to-exercise it than is the set- 

_tler who has attached himself to the soil, made improvements, ex- 
pended his money and labor, and made himself a home,” citing 
departmental decisions in homestead and timber-stone. applications 
in: the following cases: Hattie E. Bradley (34 L. D., 191); Joshua. 


— L. Smith (31 L. D., 57); Emma H. Pike (32 L. D., , 895) Zachary 


T. Hedges (32 L. D. , 520). | 

"Reference was also made to the case of Clogston »v. Palace (32 
ie D., 77, 83), relied upon by counsel for applicants 3 in his brief in 
support the appeal from your office decision, and it is noted that 
the application in that case was made within fine months from the 
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time the fad was subject to entry, which was “not aru in the 
decision. _ 

It is strenuously insisted by Suna for applicants that the De- . 
partment erred in holding that delay of the protest, under the cir- 
‘cumstances, “ constituted Sek a laches as to warrant the forfeiture — 
or denial of the relief. provided by the act of March 3, 1887,” and : 
it is insisted “that no. injury has been done, nor will accrue to any 
one by reason of the delays which have occurred in the matter of 
proving title to these lands by the applicants” under said section 5, 
_ and, since no statutory limitation is found in said section 5— 


‘there is no authority vested in the executive department of the Government 
to make requirement. of prompt or speedy pr esentation or completion of claims . 


under said act, nor to declare forfeiture of right on account of delay in so 7 


_ doing, especially in a case like this where no injury has. ‘resulted, or may result, 
_.to any one from the failure of the beneficiaries to promptly ane diligently 
pronecute to completion their respective claims. 


7 It will be observed that the contentions of counsel in said motion 
“were fully considered and decided in said departmental decision. — 
It was stated therein that parties were fully notified by said procla-. 
mation of March 2, 1898, that the Government had sei said 
lands with other surrounding tracts in the forest reserve, ‘ ‘ Incurring 
in respect to it large expenditure of money for conservation of its 

forces and the water sheds of the streams.” _ ae 

It cannot be successfully denied that large sums et money have . 
been expended by the Government in the care of said forest reserve 
from year to year, and it would be manifestly detrimental to the 
interests of the Government to permit applicants under said -section 

5 to delay indefinitely to perfect their claims. Moreover, the Jearned 


counsel for the applicants is clearly in error in his contention con- — 


cerning the authority of the Department to require the beneficiaries 
_ to promptly complete their claims. It may be conceded that there | 
_ is no specific. statutory requirement in said section 5 that claimants 
thereunder must complete their claims within a specified time, but, 

‘in the absence of such requirement, the Department, in the exercise — 
of its supervisory authority, may properly require that said appli- 
cants must exercise due diligence in making proof and payment for 
lands claimed under said section. 


| From almost the Peete it has been uniformly held by. the | 
_ Supreme Court— _ . 


that the head of a Department in the distribution of its duties and responsi- 
bilities is often compelled to exercise his discretion. . He is limited in the exer- 
cise of bis powers by. the law, but it does not follow that he must show a. 
‘statutory provision for everything he does. No Goy ernment could be adimin- 
istered on such principles. (U.S. z. MacDaniel, 7 a, 1, 15.) 
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In Kniont v. Land Assn. (149, U.S., 161, 181); the Supreme Count 
— said: | 
| The ae is the guardian of the padi of the United States over the 
- public lands. The obligations of his oath of office oblige him to see that the 
law is carried out and that none of the public domain is wasted or is disposed ~ 
of to a party not entitled to it. He represents the Government which is a party 
in interest in every,case involving the survey and disposal of the public lands. | 

In Orchard v. Alexander (157 U. S., 372, 381-382) the Supreme 
Court quotes extensively, with approval, “froin the decision in Knight 
v. Land Assn., supra, wherein, speaking of the supervisory eee 
of the Department, it was cade 

The mode in which the supervision shall be exercised in the absence of statu- 
tory direction may be prescribed BY, such rules and regulations as the Secretary 
may adopt. 

Other decisions to the same effect might be cited bat it 1s believed: 
to be unnecessary. 


But, aside from the foregoing, a further giestinn is presented = 
the record which was not decided in the decision complained of and > 
which is, in the opinion: of the Department, conclusive of the right 
of movant in the premises, viz: whether a right of purchase exists 
under said section 5 of the act of March 8, 1887, in favor of one who 


asserted no claim or interest in the land nde or through a contract 


of purchase from the railroad company, but who seeks ae to ex- 
—ercise the right of purchase under said section by reason of an 
attempted assignment of such right more than four years after the 
contract of purchase from the company had been surrendered and 
the purchase money returned to the assignee? | | 

This question must be answered in the negative. Tt may be con- 
ceded that the contract of purchase from the. railroad company is 
assignable and that the assignee has the same right of purchase under 
said section as his assignor under the assigned contract, but after. 
the bona fide holder of the contract of purchase from the railroad 
company has surrendered such contract to the company and received | 
the purchase money, he has.no such right of purchase which he can 
assign to another that would give such assignee the right of purchase 
under said act of March 3, “1887. The surrender and cancellation 
of such contract terminated it and it was not intended by said act 
that the right of purchase from the Government, could be assigned 
to another when the assignor had no existing at relations 
with the railroad company. | 

After a careful consideration of the whole record, including briefs 
of counsel both on appeal and in support of the motion for review, 
‘no good reason appéars for modifying said departmental decision, 
and it is considered said motion must be and it is hereby denied. 
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SIMULTANEOUS APPLICATIONS—HIGHEST. BIDDER-RIGHT OF ENTRY. 


ERIcKsEN v. ‘View. 


#3 Where two or more applications for ie same tract of ids are nel to be 


simultaneous, any question as to whether they were in fact. simultaneous 
is waived by appearance. and participation — in the bidding for the right 
to enter without. protest. 

Where the right of entry as between simultaneous applicants fer the same 
land is awardéd to the highest bidder, and the applicant making the high- 
est bid fails to pay the amount bid by him, within the time fixed by the 
local officers, the next highest bidder should ee be awarded the 
right of entry. 


First Assistant Secretary re tO the. Ones ae of the General 
(GW. W.) Land. Office, November 12, 1908. (A. W. P.) 


. An appeal has been filed by Albert E. Vick ae your office 
decision of April 11, 1907, wherein you reject his application and 
allow Ree Se Bernhard Ericksen to make homestead atl for the. 
SW. i NE. 4, SE. 4 NW. 4, NE. 3 SW. 4, and NW. 4 SE. 4, Sec. 
85, T. 153 N. R. 79 W., Devils. Take: North Dakota, tand district. 

It appears Ep6ni an ee aminalon: of the papers in this case that 
on May 9, 1906, the local officers issued notice of preference right on 


- . account a his successful contest against a former entry embracing 


the above-described land to one Arthur Ericksen; that on May 18, 
1906, Rudolph Bernhard Ericksen appeared at ihe office and pre- 
Senied: Arthur Ericksen’s preference right with the indorsement: 
“Please let Rudolph Ericksen file on said land . described above,” 
signed “Arthur Ericksen; ” that the party being unable to speak 


English, the register filled out the necessary homestead papers for 


him, when one Albert E. Vick, who had entered the office just before | 
_ Ericksen, discovered that he also wanted the same tract, and pre- 
sented his homestead application, with a waiver of Arthur Erick- 
sen’s preference right attached; that as neither party had been sworn 
to the matters alleged in their respective affidavits, the register held 
the applications to be simultaneous, and offered the right of entry to: 
the highest bidder; and that Ericksen, having made the highest bid 
($175), was awarded the right of entry, when he discovered that he. 
had not sufficient money to pay said sum and the fees and commis- 
sions, as result of which he was allowed by the register a reasonable 
time within which to procure and pay the necessary sum. July 17, 
1906, Ericksen, having failed to make payment as required, the eee: 
Oca declared the award forfeited and notified both parties to _ 
appear on July 31, 1906, and again ‘submit bids for the right of | 
entry. Neither party having responded, new notices were served. 
- upon them on August 20, 1906, appointing ten o’clock A. M. onthe 
80th thereafter as thé time they might appear and offer bids. It 
53566—voL 37—08——16 : 


242 ‘DECISIONS RELATING TO THE PUBLIC LANDS. 


appears that at 9:45. A.M. on that date Ericksen called up the local 
office by telephone from the county where the land lies, and stated _ 
that he had mistaken the place at which the bids were to be offered, | 

and requested postponement of the matter to three o’clock P. M. of 

_ that day, which was agreed to by the register; that at ten o ’clock 
A.M. of said day one Flynn appeared for Vick, and having been in- | 
formed of the postponement submitted a bid of one dollar for his 
client; that at three o’clock P.M. Ericksen appeared and bid the - 


‘sum of five dollars for the right of entry, Flynn being also present, _ 


but declining to make further bid, contending that he had appeared 
at the hour set and had made the only bid, and that. therefore his 
client should be awarded the right to enter the land. | 
Upon consideration of the matter, the register held that ‘Heidisan 
_ having made the best bid should be iwandéd a right to make entry 
of ae land, while the receiver held that. Ericksen having been 
awarded the right to enter the land for $175, and having failed to | 
pay this money, thereby forfeited any further right to be considered 
in the matter, but that if this were not held to be correct, he was of» 


the opinion that the register had no‘right to adjourn the bid beyond. 


the hour set therefor in the noti¢e to both parties; that at this hour 
Vick having made the only bid received should be awarded the right 
of entry, and that the bid received later should be disregarded. In 

view of the fact that the local officers were thus unable to agree upon 
the rights of the respective parties to this proceeding, they trans- 
mitted both applications to your office by letter of September 6, 1906, 

with a full statement of the facts, substantially as heretofore recited, 
for your decision in the matter. | 
: Upon consideration of the case your office, by. decision of April 11, | 
~ 1907, held that: “ | 


It is clear that Kricksen, having first engaged the attention of the register 
on May 18, 1906, was entitled to complete his application by taking the required | 


oaths, in preference to Vick. This feature of the case and all others that arose 


prior to August 30, 1906, were, however, waived by the presence without eres 
that day of both parties for the purpose of making bids. ' 
~ . The postponement from 10 A. M. to 3 P. M. was a matter within the reason- 
able discretion of the register, and I am unable to see that Vick was. thereby | 
deprived of any right. The decision of the register is, therefore, affirmed and 


‘that of the receiver reversed, subject to Vick’s right of appeal. 


Accordingly you directed that Ericksen be allowed sixty dave from 
notice within which to complete his entry for said land, and that in 

the event he failed, to then notify Vick and allow him a similar ee 
within which to make such homestead entry. 

As result of the appeal from your said decision filed by Vice the 
Department has carefully examined the report of the local once, 
_ and-other papers in the case, and upon full consideration thereof is of _ 
the opinion, as held by you, that the question as to whether the respec- 
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_ ae applications were in fact simultaneous was waited by the parties 
to this proceeding when they appeared without protest and sub- 
- mnitted competitive bid for the right to make entry of the tract in 
controversy. Thereafter Ericksen, having submitted the higher bid 
($175), was properly awarded the Take of entry, but when he failed 
to perfect same by making this payment and the required fees and 
commissions within the period of time granted by the register, his — 
application should then have been rejected and Vick advised of this 
fact and that he would be allowed a reasonable time within which to 
pay such sum as he may have bid: for this right and to otherwise 
perfect his entry. While the local officers did not report what sum 
was bid by the latter, they indicate that he was a competitor for the - 
right to make homestead entry of this tract, and if so, when Ericksen 


failed to perfect his application, Vick’s right as a competitive bidder 


was next entitled to consideration. 

‘There was clearly no warrant in the local officers setting a further — 
day for disposing of the right by competitive bidding as between 
‘Ericksen and Vick under their prior applications. . : 

Because of Ericksen’s failure to make payment and complete entry = 
— under his successful bidding, all rights uncer his application hereto- 

fore tendered for this tract are at an end. | 
The local officers should be instructed to advise Vick of his right to | 
_ complete entry, upon payment of his highest bid within thirty days — 
after notice, failing in which his applica iol will also stand rejected 
and the tract held subject to entry by the first legal applicant. 
The decision of your office is accordingly modified as herein indi- 
cated. | 7 


| PATENT—AMBIGUOUS DESCRIPTION—RAILROAD SELECTION. | 
McKoirrrick Or, Company v. Sournern Pacrric R. R. Co. 


In 1892 the Southern Pacific Railroad Company filed application, subsequently 
. approved, to make selection of a certain legal subdivision, described accord- 
ing to the official plat of the survey (of 1869) then in use as “fractional 
~ section 1” of a certain township and as containing 641.40 acres, In 1894 a 
_resurvey of the township was made, on the plat whereof the subdivision so 
selected was shown.as lot 37, and another and different tract was shown as 
' section 1, also fractional, containing 206.47 acres. In. 1896 patent issued to 
the company, on its approved selection, for “ all of fractional section 1, con- . 
taining six hundred and forty-one acres, and forty hundredths of an acre,” 
in said township. j . 
Held: That in view of the record upon which it issued, the patent vested 
title to the tract actually selected and intended to be selected by the com- 
pany in accordance with the original survey, the identity of which tract . 
_ was preserved upon resurvey, and not to the tract designated as fractional 
section 1 by the later survey. 
Southern Pacific: R. RB. Co, wv. ee 31 im D., 272, recalled and wees 
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Pirst Assistant Secretary Pierce to the Commissioner of the Caneel 
(G.W.W.) — Land Office, November 13, 1908. — (E. P.) 


December 28, 1904, the McKittrick Oil Company picentea an 
_ application for patent for what is called the California Oil ue . 
No. 28 placer mining claim, embracing lots 1 and 2 and the S. 4 SE. 4 
‘Sec. 1, T. 30 S., R. 21 E., M. D, M., Visalia land district, Chiitornia. 
which application was rejected by the local officers on the ground - 
that the land applied for had been patented to the Southern Pacific 
_ Railroad Company, and was not therefore public land of the United 

States subject to disposition under the mining laws. 

On appeal by the mineral claimant your office, by decision of April 
12, 1905, affirmed the action of the local officers, citing the case of | 
| Southern Pacific Railroad Company ». Bruns (31 L. D., 272) as 
holding that title to the land in question passed to the railroad com- 
pany under a patent issued to it January 25, 1896. The mineral 
‘claimant again appeals. | 

The appellant, while conceding that the land here in question. is a 
part of that the title to which was held by the Department in the 
_ decision cited to have passed to the Southern Pacific Railroad Com- 

_ pany by-the patent of January 25, 1896, contends that that decision 
‘was erroneous; that it was not the land involved in that case, but 
another and different tract, to which the railroad company took title 
under that patent ; that ‘the land here in question has never been — 


patented, and is public land of the United States, and, being mineral. - 


in character, is subject to appropriation under the mining laws. With 
the record are affidavits filed on behalf of the claimant, wherein it is 
alleged that on September 19, 1899, a number of persons located the © 
tract applied for as.the California Oil Company No. 28 placer claim, 
and thereafter maintained continuous and exclusive possession thereof _ 
until December 2, 1899, when they sold and conveyed the claim to the 
McKittrick Oil Company, the applicant for patent; that ever since 
such sale and conveyance the applicant has been, and is now, 1n ex- 


clusive possession of the tract; that on August 25, 1901, the claimant _ 


explored the premises and discovered thereon a valuable deposit of 
petroleum; that after acquiring the possession and ownership of the 
_ premises the claimant caused to be placed upon the land improve-_ 
ments of the value of $4,000; that 2 well, 2000 feet deep and pene- 
trating 195 feet of oil sand, ee been sunk on the tract; that this well. 
is capable of producing, and has actually produced, twenty-five bar- 

-rels of oil per day; and that the land is more valuable for oil than 


for any other purpose. 
In view of the contentions of the mineral claimant, and of ae Fick 


and circumstances alleged, as above stated, the Department, by letter 


of oe 4, 1906, directed that the railroad company be called on | 
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to show cause why the departmental decision in the case of Southern: 
Pacific Railroad Company v. Bruns, supra, should not be reconsid-_ 
ered, to the end that, if any error prejudicial to the rights of the 
mineral claimant (which, while asserting a claim to the land at the 
time that decision was rendered, was not a party to the case) was - 
made, such error might be cee or, if the mineral claimant should 
be shown to be without rights in the premises superior-to any the rail- _ 
_ road. company may have, such steps might be taken by the Depart-— 
~ ment as would effectually set at rest, so far as the Department could 
do so, any question. that might arise in the future with respect to the 
company’s title to.the land. The company was accordingly called 
upon by your office to make the showing, and it having responded, 
the case is now before the Department for final consideration. | 

It appears that by an. approved puEvey of township 30 south, range 
21 east, M. D. M., made in 1869, “section 1” thereof was jcpcet 
as Pee ional: seatanane 641.40 acres. February 17, 1892, the South- 
ern Pacific Railroad Company, under the provisions. of the act of 
July 27, 1866 (14 Stat., 292), made indemnity selection, per list No. 
48, in terms of all of fractional section 1 of township 30 south, range 
91 east, M. D. M., containing 641.40 acres, assigning as a basis 
therefor a certain section, containing 640 acres, lost in place. 
Subsequently your office submitted to the Secretary of the Interior, 
| for his approval, a clear list. (supplemental No. 22) of: selections on ~ 


. account of the grant to the Southern Pacific Railroad Company under 


the act of July 27, 1866, which list included, according to its terms, 
all of fractional section 1, township 30 south, range 21 east, contain- 
ing 641.40 acres, and referred to the tract as that included in the com- 
- pany’s original list No. 48. January 5, 1896, this clear list was 

approved by the Secretary; and on J uae. 25, 1896, a patent. was © 
issued to the company, reciting: | 


And whereas the following tracts have been selected under the act aforesaid 
by the duly authorized land agent of the Southern Pacific Railroad Company, as’ 
shown by his original list of selections approved by the local officers and on file 
in this office— : 


South of the base > Hine and East of poem Diablo Meridian, State of California. 


All of fractional section one, containing Six hundred and forty-one | acres, and 
forty hundredths of an acre. 


2 ae a: ss % a: 


Now Know Ye, that the United States of America, in consideration of the | 
premises and pursuant to the said acts of Congress Have Given and by these. 
- presents Do Give and Graut unto the said Southern Pacific Railroad Company 


of California, and its SUCCESSOrS and assigns, the tracts of land Selected as 
aforesaid. 
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In the meantime, avec. to wit, in 1893, a resurvey of the sub- 
divisional lines, of said towne 30 was amades which was approved 
April 6, 1894, and the plat thereof duly filed. The section lines of 
the survey of 1894 differ very materially from those of the earlier 
survey, but the exact sztus of all tracts entered or selected under the 
earlier survey. are preserved by the later survey, on the plat whereof 
such lands are designated as ots, numbered from 37 to 117, inclusive, 
and the names of the respective claimants thereto noted on the plat 
just above the lot numbers. Thus fractional section 1 shown on the 
plat of the survey of 1869 is designated on the plat of the survey of 
1894 as lot 37, and immediately above the lot number is placed the 
abbreviation “ S. P, R. R. Co.”, indicating that the limits of the origi- - 
nal section 1 were thus defined and preserved for the benefit of the 
company under its selection. Immediately south of and adjoining 
the tract so designated as lot 37, a tract, containing 206.47 acres 
(which was returned by the survey of 1869 as a po of “ section 
12”), is shown on the plat of the survey of 1894 as “ section 1” (frac- 
tional), the subdivisions thereof being designated as lots 1, 2, 3 and 4, 


and the 8. 4 of the SE. 4 and the S. 4 of the SW. 4 


| December 30, 1899, Carl A. Bruns mands eoeitee ea to select, under 
the provisions of the act of June 4, 1897 (30 Stat., 11, 36), lots 1, 2, 3 
and 4 and the S. 4 of the SE. 4 and S. 4 of the SW. ¢ of section 1 of 
said township 30; and on January 10, 1900, the Southern Pacific 
Railroad Company applied to make indemnity selection of the S. 4 
of the SW. + and the S. 4 of the SE. 4 of said section. Both were 
therefore subsequent to the survey of 1894; and those EescupUrons | 
include all of, and tally exactly with, the subdivisions of the “ section 
ao designated. and established by that survey. The local officers — 
rejected the company’s application to select, for conflict with Bruns’s 


aw ‘prior application. From this action the company appealed, contend- 


ing that the land, being within the indemnity limits of the road, was 
_ by law reserved for it from the date of the filing of its map of general 

route; that Bruns’s application, not having been presented until 
many years subsequently to the definite location of the line of road, 
was invalid, and hence constituted no bar to the company’s Alecuion 
of the land. Upon consideration’ of the applications of Bruns and. 
the company, your office, by decision of November 22, 1900, rejected | 
both, on the stated ground that the land applied for was covered by 
the company’s patent January 25, 1896. By decision of December 


15, 1900, however, your office meee its former decision, and held 


that those tracts were not embraced in the patent of 1896 and that 
Bruns’s claim thereto was superior to that of the company. The 
action of the local officers was therefore affirmed. | | 
From the latter decision of your office the company appealed, con- 
tending (for the first time, it would seem) that the patent of 1896, © 
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i Aaving nase Ale the ieptoral: of the last survey (1894) of the. 
township, covered not only the tract designated as fractional sec- 
tion 1 on the plat of the earlier survey, but the tract so designated on 
the plat of the later survey as well, and that for this reason your 
office erred in allowing Bruns’s application. In passing upon the 
case the Department, in its decision aforesaid, now cited by your 
office, said and held: | | 


Said patent. conveyed title to “ all of fractional section one,” within said 
township. 

This language is clear and unambiguous and the only land meeting the 
‘description “all of fractional section one,” accor ding to plat of survey of 1894, 
which was the then accepted plat in use governing the disposal of public lands 
in this township, is the land now in question. 

_ As before-shown, the land returned as fractional section one = the survey of 
1869, was returned by the survey of 1894 as lot 37, and includes land within 
‘the section lines of what would be both sections one and two according to the 

- survey of 1894, if made as original surveys are usually made. -The statement 

of acreage in the patent must yield to the other and more definite ter ms of 

_ description . there employed. 

It results that a tract was patented to the railroad company for the gelec- 

tion of which no previous application had been made and that the tract selected 
by the company in 1892 has not been patented. Consequently a basis for the 

patented tract has not been assigned. While the patenting of a tract not pre- 

viously selected was irregular, the effect of the patent is unimpaired, and you 

are directed to call upon the company to specify from the lands lost within 
the place limits. of its grant a basis for the lands so irregularly patented. 

' The selection made February 17, 1892, of all of fractional section one, con- 

taining 641.40 acres, should have been. considered after the Carpenter survey, 

as a selection of lot 37 of township 30 N., R. 21 E., M. D. M., and said selec-_ 
tion will be so treated and passed to rtedt unless, apod consideration by your — 

- Office, a sufficient objection appears thereto. i 

The Department concurs in the views expressed. in your office decision of | 
November 22, 1900, and therefore reverses your office decision of December 
5, 1900, appealed from. 


The primary question iavolved was as to the identity of the tract 
described as fractional section 1 of township 30 south, range 21 east, 
M. D. M., to which the company took title under its patent of 1896. 
In deciding that question as it did the Department proceeded rather 
on the assumption that a patent must in all cases be read in connec- 
tion with the plat of survey on file at the date of the issuance of the 
patent, where prior thereto two or more conflicting or inconsistent 
surveys had been made of the township embracing the tract named 
in the patent. But upon the present direction of its attention to the 
question, now again involved, the Department, after a very careful — 
and, it is believed, exhaustive search, has been unable to find a single 
case wherein any Sack rule has been laid. down. It does find, how- 
ever, a case (Gleason v. White, 199 U. S., 54) the essential facts 
whereof are very similar to those disclosed in this case, in which a 
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different rule was applied. It appears therein that on age) 4, 
1870, one Gleason made homestead entry of lots 1 and 2 (Gonlain- 
ing 164. 84 acres) of section 19 of a certain township in Florida, 
which lots comprised all of the land in that section (which was frac- 
tional) as shown upon the plat of a survey approved July 10, 1845, 
that being the then accepted plat of survey of the township. Tn 
1874 a new survey of the section was made, and was approved Feb- _ 
ruary 1, 1875. By the later survey the section was shown to contain 


837.76 acres, and was divided into seven lots, numbered from 1 to 


| - Tinclusive. The land entered by Gleason was, on the plat of the later 
survey, designated as lots 8, 4, 6 and 7, the other land in the section 
being designated as lots 1, p and. 5. More than three years after the 


. approval of that. survey md the filing of the plat thereof, a patent 


was issued to Gleason for lots 1 and 2, containing 164.84 acres, pur- 
suant to his entry and according to the survey of 1845. Thereafter 


_ Gleason’s transferee, claiming title under the patent to the whole of _ 


fractional section 19, instituted ejectment proceedings to recover 
possession of said lot 5: Judgment was rendered against the plain- 
tiff in the trial court, and the same having been affirmed by the. 
Supreme Court of Florida, the plaintiff brought the case to the 
Supreme Court of the United States. That court gave consideration 
— to all the circumstances, and held that Gleason took title under his 
patent to the land actually entered by him (that is to say, the lots 
1 and 2 shown upon the plat of the survey of 1845) and to that only, 
affirming the action below. The Department is of opinion, there- 
fore, that the assumption upon which its previous decision with re- 
spect to the land here in question was based was erroneous, and that 
_.the case should have been, and should now be, in determining the 
~ subject matter of the patent, considered. and decided: with reference 
to the record involved in the issuance of the patent. _ | 
“ The patent of 1896 in terms conveyed, together with other tracts, 
“ All of fractional section one, containing six hundred and forty-one 
acres, and forty hundredths of an acre” of township 80 south, range 
21 east, M. D..M., and recited that said lands “ have been salschod 
_.- by the duly authorized agent of the Southern Pacific Rail- 
road Company as shown by his original list of selections, approved by 
the local officers, on file in this (General Land) office.” The tract’ of 
206.47 acres does not answer that description, for two reasons. First, | 
that tract had not. been selected by the company. The only tracts 
_ in the township.that had been selected by the company at the date the | 
patent issued were those shown on the original list filed February 17, . 
1892. That tract was not only not shown on that list, but, being at 
the time when the selections were made and at the date of the filing 
of the list embraced within an even-numbered section, could not have 
been selected. Second, at the time of the selections it was not “ frac-_ 
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: Honat attioll one,” and it does not epeond in area = that of 


the tract named in the patent. And the fact that the tract had not 
been selected by the company, considered in connection with the re- 
-citals in the patent, and the fact that your office was without authority 
to patent to the company, as indemnity, an unselected tract, makes it 
clear that-your office did not intend by the patent, and could not have 
intended, to convey that tract to the company. Nor did the company 
accept the patent as a conveyance to it of that tract, or at any time 
prior to January 10, 1900, regard the tract as having passed to it 
under the patent. This is clearly established by the fact that on the 
date last named, and nearly four years after the issuance of the 
patent, the company made formal application to select, the greater 
.portion of the tract as indemnity land. 

On the other hand, the tract represented on the plat ‘of the survey 
~ of 1869 as factional section one (and segregated by the survey of 
1894, as an appropriated tract, under the designation of lot 37) was 
the tract actually selected by the company. The selection thereof 
was made with reference to the survey of 1869, which was the then 
accepted official survey of the township. The patent was issued with 
express reference to that approved selection, and described the land 
exactly as it was described in the selection list, and in all respects 
according to its designation on the plat of. the survey of 1869. The 
connection between ie patent and the survey of 1869 is thus shown 
to be direct, precise and complete. Furthermore, the patent was ac- 
cepted by the company as a conveyance to it éf the identical tract — 
represented upon the plat of that survey as fractional section one, as 
is clearly shown by its assertion of claim thereto under the patent, 
and its application presented long after the date of the patent, to 
select the tract represented as fraptionil section one on the plat of 
the later survey. In short, the patent. was based upon and comported 
with the company’s sicction of 1892, and that, in turn, was based 
upon and in every. respect somported: with the survey af 1869; and 
the patent was so understood and accepted ‘by the company. 

‘In view of these circumstances the Department is constrained to- 
hold that the tract represented as fractional section one of township 
. 80 south, range 21 east, M. D. M., on the plat of the survey of 1869, 
and not the fractional section ane of that township as returned by 
the survey of 1894, is the tract that passed to the Southern Pacific 
- Rarlroad Company by its patent of January 25, 1896. The depart- 
mental decision in the case of Southern Pacific Railroad Se Vv. 
Bruns, supra, is therefore recalled and vacated. _ 

This removes the objection raised by your office to favorable action 
on the application of the McKittrick Oil Company, and i in the absence 
of further objection the application will be accepted. | 

The decision appealed from is accordingly reversed. 
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PLACER MINING CLAIMS—CONFORMITY—SECTION 2331, REVISED — 
. STATUTES. . 


Snow FLAKE ne PLACER. 


Section 2381 of the Revised Statutes saline to placer locations upon both sur- | 
veyed and unsurveyed lands, and the provision therein that such locations 
shall conform as nearly as practicable to the “system of public land 
surveys and the rectangular subdivisions of such surveys, ” contemplates 
that locations upon unsurveyed lands shall, as nearly as reasonably prac- 
ticable, be rectangular in form, compact, and with east-and-west and north- — 


and-south bounding lines. 


_A placer location, whether upon surveyed or unsurveyed lands, will not be 


required to conform to the public land surveys and the rectangular sub- 

divisions of such surveys when such requirement would necessitate placing 

the lines thereof upon other prior located claims or when the claim is- 
- surrounded by prior locations. 

Rialto No. 2 Placer Mining Claim, 34 L. D., 44, overruled; and Golden Chiet 
A Placer Claim, 35 L. D., 557, modified. 

Where’ strict conformity is impracticable, placer Jocations ere made may 
be regarded as within the requirements in that. respect where a location. 
by one or two persons can. be entirely included within a square forty-acre 
tract, by three or four persons within two square forty-acre tracts placed 
end to end, by five or six persons within three Square forty-acre tracts, and 
by seven or eight persons within four square forty-acre tracts. 

Placer locations in Alaska may be regarded as within the requirements respect: 
ing conformity, and approved for patent, “if they are reasonably compact 
in form, contain the proper.area, and are in accordance with the rules, | 
regulations and customs of miners. 

Whether a placer location conforms sufficiently to the requirements with respect 
to form and compactness is a question of fact for determination by the 
land department. in the light of the showing made in each particular case, 
keeping in mind that it is the policy of the government to have all entries, 
whether of agricultural or mineral lands, as compact and” Tegular in form 
as reasonably practicable, and that it will not permit or sanction entries 
or locations which cut the public domain-into long narrow strips or grossly 

. irregular and fantastically shaped tracts. 


First Assistant Secretary Pierce to the Cominissioner of the General 
(G. W. W.) - Land Office, November I4, 1908. (FE. P.) 


This is an appeal by Otto W. Carlson e¢ al. from the action of your 
office of July 25, 1907, citing them to show cause why their entry 
(No. 63, Jumeau, Alaska) for the Snow Flake Fraction placer min- 
ing Breen survey No. 596, should not be canceled because of the non- 


~ conformity of the claim to the system of the public land surveys and 


the rectangular subdivision thereof. : 
~The claim was located July 17, 1900, upon inva not embraced by 
the public surveys. The United States mining laws had been there- 


tofore expressly extended to the District of Alaska by the acts-of 
May 17, 1884 (23 Stat., 24, 26), and June 6, 1900 (31 Stat., 821, 329). 
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: According to ive field notes and plat of the cael survey the claim, 
which is désionated as a “ bench ” placer, has an area of 16,178 acres, 
and is bounded by six courses. One of the boundary lines runs nearly 
east and ‘west, but the other five are laid at diagonals to the courses 
of public survey lines. Jor the most part the claim represents a 
diamond-shaped figure, with. the greater travérse dimension from 
east to west. It.is stated in the descriptive report included in the 
transcript of the field notes, and indicated on the plat, that the claim 
is adjoined on its northwesterly side by the Gambrinus placer, on 
_ the westerly boundaries by the Honey and All Gold Fraction placers, 
on the southerly (southeasterly) boundary by the Sugar placer, and 
on the northeasterly boundary by another claim, the name of which 
is unknown. However, it is entirely euerounded by these locations. 
Whether this claim was junior in location to those which are shown. 
to surround it and was given the form it presents because of their 
existence and position, or whether because of the configuration of.’ 
the ground or of peculiarities of the placer deposit, or otherwise, Be 
not affirmatively appear. 

This case involves the proper construction of sections 2329 to 2331, — 
inclusive, of the Revised Statutes. These sections, as far as they are 
pertinent here, are as follows: as a 


Sec. 2329. Claims. usually called ‘ placers,” including all forms of deposit, 

_ excepting veins of quartz, or other rock in place, shall be subject to entry and - 
patent, under like circumstances and conditions, and upon similar proceedings, 
as are provided for vein or lode claims; but where the lands have been pre- 
viously surveyed by the United States, the entry in its exterior limits shall con- 
form to the legal subdivisious of the public lands. 

Sec. 2330. [In part] Legal subdivisions of forty acres may be subdivided 
into ten-aére tracts : and two or more persons, or associations of persons, hav- 
ing contiguous claims of any size, although such claims may be less than ten 
acres each, may make joint entry thereof, but no location of a placer claim, _ 
made after the ninth day of July, eighteen hundred and seventy, shall exceed 
one hundred and sixty acres for any one person or association of. persone which 
location. shall conform to the United States surveys. 

Sec. 2331. [In part] Where placer claims are upon surveyed lands, and con- 
form to legal subdivisions, no further survey or plat shall be required, and all 
placer mining claims located after the tenth day of May, eighteen hundred and 
seventy-two, shall conform as near as practicable with the United States system 
of public Jand surveys, and the rectangular subdivisions of such surveys, and 
no such location shall jnclide more than twenty acres for each individual claim- 
ant; but where placer claims can not be conformed to legal sudivisions, survey 
and. plat shall be made as on unsurveyed lands. | 


On January 5, 1884, Secretary Teller in a decision reversing the 
Commissioner of the General Land Office employed this language i in 
the case of William Rablin (2 L. D. , 764) 2 


It appears that the location was made since 1872, and after official survey of 
the adjacent territory, that it covers the bed of Bear River for some 12,000 feet 
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and a small quantity of surface-ground along its banks, and that it does not 
conform to the system of surveys. From the evidence on file it ¢ appears that the - 
“Bear River” is a very small, unnavigable stream, winding through a canon, 
with precipitous, non-mineral, and uncultivable banks, wherein have accumu- 
lated extensive placer deposits, which are embraced in said location. _ 

Your decision is grounded on the alleged fact that the location does not con- 
“form ‘as near as practicable | * to the system of public surveys, for the reason. 
that the law requires “that placer locations upon the surveyed lands: ‘shall 
conform to the public Surveys in all cases, except where this is rendered impos- 
Sible by the previous appropriation or reservation of a portion of the legal 
subdivision of ten acres upon which the claim is situated. - I think that. sec- 
tions 2329 to 23381,-Rev. Stat., should not receive so narrow a- construction, 
While they provide for feniacie subdivisional surveys, they also contemplate 
cases where it is not practicable to conform the location to such subdivisional 
lines. ‘They do not limit such cases to those where there has been a prior appro- 
priation of a part of the subdivision, but extend it to’ every case where it may 
be impracticable to so locate the claim. The expression “as near as practi- 
cable” is ther efore to be read “fas near as reasonably practicable,” and in each 
ease presenting itself a sound discretion must. be exercised in determining the 
question of practicability. It would be manifestly improper to limit it to a 
single case, namely, a prior appropriation of part of the subdivision, as your 
office seems to have done; for such a case is provided for by the general laws con- 
cerning the disposal of public lands, and in the placer-mining statutes, Congress 
has evidently intended to provide for cases where the Situation of the deposits 
is such that conformity of the location with subdivisional lines is unreasonable. 
It was the intention of the mining laws, generally, to permit persons to take a 
certain quantity of land fit for niining, and not to ‘compel then to take such a 

quantity ir respective. of its fitness for mining. The Act of July 9, 1870, which ~ 
expressly required placer locations to conform to the lines of the public sur- 
_ yeys, was unreasonable, al hardship, and in contravention of the established 

custom of the mining regions;. therefore it. was modified by the Act of. May 10, 


- 1872, so as to provide for exceptional cases: where reason and common sense 


required a different regulation. Such an exceptional case, in my judgment, is 
- that now before me, where the entire placer deposit in a canon within certain 
limits is claimed, and where the adjoining land ou either. ‘side is totally unfit 


for mining or agriculture. 
On October 14, 1887, Acting Secretary Muldrow, in the case of © 
Pearsall (6 L. ‘D., 227, 231) decided that— — 


‘The proper constriction of sections 23,29 to 2331 Revised Statutes was care- 
fully considered by this Department in the case of William Rablin (2 L. D.,. 
764), wherein it is held that the requirement of the statute that the claim upon 
surveyed land must conform to the legal subdivisions thereof “as near as 
practicable,” inust be coustrued to mean that the claim must. conform only * 
_ near as reasonably practicable”; that it is the intention of the mining a 
generally, to permit persons to take a. certain quantity of. Jand fit for mining 
and not compe! them to take such a quantity irrespective of its fitness for min- 
. ing; that the act of July 9, 1870 (16 Stat., 217) was modified by the act of 
May 10, 1872 (17 Stat., 91), so as to provide for exceptional cases. 


The question of the conformity of placer claims to the ares 


‘States system of public land surveys and the rectangular subdivisions 
of such Surveys, had long lain in abeyance in the Department until 
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it was again presented and passed upon in the case of Miller Placer 
Claim (30 L. D., 225). - Relying upon the decisions quoted (2 L.:D.,. 
764, and 6 L. D. , 227) - placer miners located claims of every. con- 
ceil form. The practice in the various mining districts had:in. 
the meantime produced some incongruous results. - Placer claims. of 
all shapes and forms were presented and approved for patent. The 
only restriction seems to have been that the placer location should 
not exceed the amount of land allowed by law. Little or no attention - 
was given to the conformity provision of the statute. The ‘survey 
of the Miller placer was remarkable in shape. It was composed of 
two large tracts of land over three miles apart. The southernmost 
tract. embmieed: in its limits and followed the general course of the 


south. fork of the South Platte River, while the northernmost tract had | | 


running through it for its entire length a stream known as Lost Park 


Creek. The two tracts were connected by a narrow strip of land over ~ 


three miles long,. apparently from. thirty to fifty feet. wide, which 


formed a portion of the claim as a whole. The Department disal- 
- - lowed the claim because it not only failed to approximately conform to 


the United States system of public land surveys and the rectangular — 
subdivisions thereof but appeared to be totally at variance with such 
system, holding that the law affords no warrant for cutting the public | 
lands into lengthy strips of such narrow width and such great length, — 
whether the claim be located on surveyed or unsurveyed lands. The 


Department hereby especially approves the decision in the Miller | 


Placer Claim case. Such- a ey shaped claim jis un- _ 
warranted. | 
The question, which again arose in the case of Wood Placer Mining : 

Co. (82 L. D., 198) and upon which the entry was then held for can- 
cellation, a considered at length upon a review of that case (Jd., 
363). One of the claims involved was nearly one and three-quarters 
miles in length, and the general course of both was northeasterly and 


southwesterly in direction. The Department overruled the. conten- | 


tion. therein that the conformity requirement of the statute had no 
application to placer locations upon unsurveyed lands (the claims 
being on unsurveyed lands) and held that in such cases the loca- 
tions, if practicable, should be rectangular in form, with east-and- 
west and north-and-south boundary lines, and otherwise approximat- 
ing conformity to the public- -survey system within the limits of prac- | 
| ticability. ‘This case is reaffirmed. 7 
In the Hogan and Idaho Placer Mining Claims (34 Ti, D. , 42), 

also located upon unsurveyed lands, the Department held that; ines! 
much as tracts as small as ten acres in area, In square fora are 
recognized as legal subdivisions under the mining laws, a necessary 
inclusion therein of some non-placer land, as: the result of com- 
_ pliance with the requirement of conformity, would not affect the 
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validity of the claim if the land so embraced would .be as a whole 
more valuable for placer mining than for agricultural purposes. The | 
two claims involved in that case, ane end on end, followed the | 
winding course of, and.embraced, the Crooked River for a distance 

of about three nd one-half ee The Department also declined to 
adjudge them “ gulch” placers on a showing that the land rises from . 
the river at slopes of from twenty to thirty degrees, holding it to be 
obvious that such slopes were not impracticable of location under the 
placer mining laws. The Department especially re-aflirms the deci- 
sion in this case in so far as it holds that the necessary inclusion of © 
some non-placer land as the result of compliance with the requirement 
of conformity, does-not affect the validity of the placer claim if the 
lands so: embraced would be as'a whole more valuable for placer 
‘mining than for agricultural purposes. 

In Rialto No. 2 Placer Mining Claim (34 L. D., 44) the location 
had been made upon surveyed lands. At the time the claim. was 
located it was.surrounded by valid lode and placer claims. All of the 
unlocated land thus inclosed was embraced in. the location. It was 
contended that it would have been impossible to have conformed to - 
the lines of the legal subdivisions of the pubhe survey without em- 
bracing non-contiguous tracts. The claim was rejected on account 
of its non-conformity. The Department held that the surrounding 
or adjacent mining locations were no bar to the conformity of the 
. placer claim there in question, on the principle that prior locations 
do not of themselves amount to appropriations of land in. such a sense 
as to preclude the inclusion of the same, or parts thereof, within the 
limits of a subsequent location, subject to such existing rights as may 
thereafter be maintained ander the prior locations. The doctrine of 
this case was modified in Golden Chiet A Placer Claim ee. L. ok 
557) in which it is said: 7 
_ The claim is bounded on all sides by other rilacer claims. ‘The Catch All, 
which adjoins it on the north, has been patented. All the other adjoining 
claims were entered by Bergstrand, one of the applicants here, subsequently to— 
the date of the entry in question, and it appears from informal inquiry at 
your office that, for some alleged or supposed irregularity, those entries are 
now under iny estigation. If,as a result of the investigation, the entries should | 

be sustained as valid, there would be no possibility of reforming the lines of 
the claim here in question to conform to the United States system of public- 
land surveys (Sec. 2831, R. S.), and in that view the entry might be sustained 
as it stands. The case of Rialto No. 2 Placer Mining Claim (34 L. D., 44), 
cited by your office, deals with placer claims on surveyed lands, which the 
statute contemplates shall be described by legal subdivisions (Sec. 2029, R. 8.), 
and furnishes no authority in the location of placer claims upon unsurveyed 
lands, for placing the lines of such locations upon previously patented or 
entered lands. If, on the other hand, the investigation of the surrounding 


entries should result in their cancellation, and the Claim here in question should | 
prove to be in other respects regular and valid, the obstacles which now pre-— 


| DECISIONS RELATING TO THE PUBLIC LANDS. 255 


- vent its editorially to. the United ‘States system of <aiiician’ surveys soula 
be removed, and in that event the case should. be Ecogjucrenten. under the 
principles which would. then govern. 


In the case of Laughing Water Plaver’ (34 L. D., 56) the general 
question as to conformity was again Beer nce and the prevarme 
interpretation was reaffirmed. | 

In the later case of Roman’ Placer Mining Claim (34 L. D. | 260), | 
citing: the reported decisions beginning with Miller Placer Claim, | 
' supra, the Department properly held (syllabus) that—. 

The smallest legal subdivision of the public surveys provided for by the min-— 
ing laws is a subdivision of ten acres, in square form, and such laws do not 
contemplate that in the location and entry of placer mining claims: rectangular 


tracts of five acres may be recognized and treated as legal subdivisions, 


The foregoing, t together with many unreported decisions to the © 
same general effect, have resulted from the incongruous forms and 
extravagant dimensions of numbers of placer locations which have 
of late years come before the land department. for adjudication. Upon 
- the theory that the conformity provisions had no relation to locations — 

upon unsurveyed lands, and that the only. limitation imposed by. the 


"law was that of area, it was considered that such locations could be 


| elongated i im proportion as they were narrowed, so as to secure the 
“maximum area available under the law. For example, upon that 


theory, a location by eight persons to embrace one hundred and sixty — 


acres, confined to an average of fifty feet in width, could be extended 
to a-length of twenty-six miles; and this conception. of. flexibility of 
outline, which has often manifested itself in locations of curious 
shapes, has in numbers of cases been. employed i in the appropriation of 
-water-courses, ravines, etc., for inordinate distances. A case decided 
by the Department October 6, 1900 (not reported), involved a single 
— location over sixteen miles in length, with an, average width of about 
fifty-one feet, containing” 102. O14 acres. Concrete instances. could be 
multiplied. | 
Jn the correction of what the Disieui eee as. clearly sub-. 
versive of the law, the lines have been so tightly drawn as practically 
to impose a strict conformity, with few exceptional cases, to legal 
subdivisions if upon surveyed lands, or in accordance with the system 
of east-and-west and north-and-south bounding lines and of dimen- — 


sions corresponding to appropriate legal subdivisions if made upon ~ 


—unsurveyed lands. In the light of the pending case, however, con- 
sidered in connection with certain others of similar import now pend- 
ing here on appeal and with the several accompanying briefs, without 
receding from the view that the limitations imposed by the law were 
designed to keep such locations within. reasonable bounds, the Depart- 

ment 1s persuaded that it has observed a more rigid interpretation of 
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the letter of the statute than is warranted by a just regard for the min- 


ing conditions. and customs and the interests in harmony therewith | ° 


which must have been within the legislative contemplation, 
- Sections 2329 .and 2330 are taken from the placer act of July 9, | 
— 1870 (16 Stat., 217 )> which amended the original lode law of July 26, 
- 1866. The provisions of the act of 1870 carried into section 2329 
permitted placer claims to be located both upon surveyed and unsur- 
veyed lands, and contained the positive requirement, however, that 
locations on surveyed lands should strictly conform to the legal ‘sub- | ° 
divisions of the public lands. The provisions of the same act which 
appear in section 2330, on the other hand, dealt with locations upon 
surveyed lands; authorized the further subdivision of established 40- 
acre legal cubdiviciens into 10-acre tracts; permitted joint entry of 
contiguous claims of any size, although less than 10 acres each, which — 
iene result from the division or partial appropriation of fractional 

subdivisions, and fixed the maximum area of a placer location at 160. 
acres with a requirement that it conform to the United States surveys. . 
The law of 1870, now appearing in sections 2329 and 2330, was too — 


_ harsh and inflexible when actually put in operation. It was so unsat- 


isfactory and so widely at variance with the methods theretofore. pr e- 

vailing in locating placers that Congress was speedily prevailed upon 
to ine the law. It was made more elastic by the act of 1872, found 
in section 2331. This section plainly supplements and modifies the 
act of 1870, sections 2329 and 2330, as the Department. has already | 
held in Wood Placer Mining: Conon supra. It is obvious from its. 

opening clause that this section relates to locations both upon sur- 
veyed and unsurveyed lands. It not only waives further survey and — 
plat when locations. upon surveyed lands conform to legal subdivi- 

sions but impliedly contemplates cases of non-conformity. The act 
also by necessary implication recognizes locations. upon unsurveyed 
lands. ‘Then follows the broad provision that “All placer mining 
claims located after the tenth day. of May, eighteen hundred. and 
seventy-two, shall conform as near as practicable with the United 
States system of public land surveys and the rectangular subdivisions 
_ of such surveys;” clearly meaning that these limitations shall apply. 
- whether the locations be upon surveyed or unsurveyed land. It also 
has the further provision that “No such location shall include more 


* than twenty acres for each individual claimant.” ‘The Department ; 


holds that this section 2331 applies to placer locations upon both sur- 
veyed and unsurveyed lands. The words in section 2331 “system | of 
public land surveys and the rectangular subdivisions of such surveys”, 

when applied to unsurveyed lands simply means that claims should, 
if practicable, have east-and-west and north-and-south bounding lines, 
and that the claim should be rectangular, if practicable, and in com- 
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| pant form so that Chea the adj acent land is 5 surveyed by the Govern. | 
ment it will not find it-cut into all conceivable shapes. | 

“In 1 Lindley-on Mines, 2nd ed., sec. 448, it is said: “As to whether 
it is practicable. to make a doeation or survey conform to legal sub-. 
divisions is-a matter which rests entirely within the land depart- 
ment.” In Price vs. McIntosh, 1 Alaska, 300, Judge Wickersham 


held that a miner might locate twenty acres or ese if he desired, of 


placer mming ground in any. form. he chooses. This case was 
appealed to the Circuit Court of Appeals for the Ninth Circuit and 
there affirmed although the court did not rule upon the question of 
conformity (121 Fed., 716). In Mitchell vs: Hutchinson, 76 Pacific, 
55, the Supreme Court of California, on March 8, 1904, construing _ 
- eens 2329 to 2331, supra, requiring placer claims to conform to — 
- the lines of the public survey, decided that. they are required to so 
~ conform only where it is reasonably practicable, and otherwise it is. _ 
sufficient if they conform as near as is. reasonably practicable. These 
citations are given to show the views held by text writers-and courts. - 
Whether placer claims.conform sufficiently is a question. of fact to be | 


-. determined by the Department. Each case must be decided: upon its 


own facts. It is the policy of the Government to have entries, — 
_ whether they be for agricultural or mining lands, in. compact: form. — 
Congress. has repeatedly announced. this principle,< and the Depart- . 
ment has-always and does now insist. upon it. The. public domain 
‘must. not. be cut into long and narrow strips. No shoe- “string claims | 
| should ever receive the sanction of the Department. 7 | 
‘The Department is informed that most of the pee aii in 
Alaska are 1320 feet in lerigth by 660 feet in width; also that in most 


cases the lines do not correspond to the rectangular subdivisions of a 


our system of public surveys, that is to say, the bounding lines do not: 

run on due north-and-south or east-and-west. courses ae usually fol- . 
_low the lines of ‘old creek beds. The placer claim in this case is in 

Alaska. The public surveys have been-extended very little there. It. 

is entirely. probable that the public lands in Alaska will not be sur- 
veyed to any great extent for years to come. The Director of the 
Geological Survey reports that he has. given careful attention to 
mining conditions in Alaska; that there are thousands upon thon- 
sands a placer mining nine there ;. that. practically: none of them -’ 
conform. to the east-and-west: or north-and-south lines of our system 
of public surveys; but that the claims are compact in form for the . 


'. most part; that to attempt now to require conformity would involve 


the claimants in thousands of law-suits.. It is a matter of public. 


history that the late rulings of this Department. upon the question of 
- conformity have deterred most of the placer claimants in Alaska 
from making application for patents. ‘The owners prefer to hold © 
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their claims without securing patents and to work out-the placer 
deposits and then abandon them. It is also true that with the very 
strict construction heretofore placed upon the law by this Depart- 
_ ment the placer claimants are unable to sell or dispose of their claims. 
to advantage. Investors do not readily purchase unpatented. lode or 
placer claims. They must be assured that no conflicts or ‘law-suits 
can: arise over the titles which they purchase. With a more liberal 
- construction of the conformity provision of our placer act a large 
~ number of placer claimants in Alaska would apply for patents, and — 
thereby enrich the Government to the extent of many thousands, 
_ perhaps millions of dollars. The interests of the Territory of Alaska 
demand a more favorable construction of the placer act. The Alaska 


miners are for the most part in the undisturbed.and quiet possession 


of their respective placer claims. Our decisions on the conformity — 
_ provision of the statute ought to encourage this harmony if possible | 

rather than to precipitate lawsuits and strife and retard mining 
development. Placer claims in Alaska in reasonably compact fine 
containing the proper area, and located according to the rules, regu- 
— lations and customs of miners, ought to be approved for patent. 
—. Thee Department would now be unwilling to approve such long 


and irregular-shaped claims as were allowed in the case of William __ 


. Rablin (2 L. D., 764) and in the case of Pearsall. (6 L. D. , 227), 


although the law in those cases is clearly and correctly stated. The 


| Department also holds that it is unreasonable, impracticable and 
not in harmony with the conformity provision of the: statute to 
require a claimant to conform to legal subdivisions of: the public , 


~ surveys and the rectangular subdivisions thereof when such require- _ 
ment would compel a- claimant to place his lines on other prior 
located claims or when his claim is surrounded by prior locations, and. 


_ therefore. disapproves the doctrine announced in Rialto No. 2 ’ 
| Placer Mining Claim (34 L. D., 44), and in stating. this no distine- 


a tion should be made whether the claim be on surveyed or unsurveyed | 


lands. The principle of the case of Golden: Chief A Placer Claim 


(35 L. D., 557) should be modified accordingly, and also’ all other 


_ cases: not a harmony with these views. os ~ rr 
_ Each case presented must be considered and decided. on ce own 
. facts. Conformity is required if ‘practicable. In thé interest. of 
wise administration and under the power. which we think Congress - 


| 7 has vested in this Department in the phrase “ shall conform as near 


as practicable,” taken from section 2331, supra, and in order to keep 


ps claims in compact form and not split the public domain into narrow, 


long and irregular strips, and to provide for a less harsh rule. aa - 
es which ie been. followed recently, and to cover cases where strict — 


. conformity is impracticable, it 1s the view of this Department that _ 


a claim hereafter located by one or two persons which can be entirely 
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preliaed within a square tenis tract, and a er located by - 


three or four persons which can be enceely included in two square 


forty-acre tracts placed end to end, and a claim located by five or — 


six persons which can be entirely included in three square forty-acre 


tracts, and a claim located by ‘seven or eight persons which can be 


entirely included in four square forty-acre tracts, should be ap- 
proved. In stating this rule it is necessary to say that we do not 


intend that the forties which are made the unit of measure should 
necessarily have north-and-south and east-and-west boundary lines. | 
Thus, no inordinately long and narrow claim could be patented, 
and no locator would be ‘compelled to include non-placer ground * 
unless he so desired, as was permitted in the case of Hogan. and Idaho 


Placer Mining Claims, supra. Fach claim heretofore located, as it 
comes up for pane must be’ adjudged and decided een its own - | 
facts. : | 


‘The case is reversed and the claim will be passed is patent in the 
absence of other ebieeron: | : 


Sar ee 


OKLAHOMA LANDS—NEUTRAL STRIP— LANDS SOUTH OF WASHITA .% 


: caiicged NOT INCLUDED. 


CH: ARLES A Merx, 


~The. “Neutral Strip’ vs described | in. the act of June 6, 1900, and the President's | 


proclamation of July 4, 1901, providing for and gov erning the opening of 
the: Kiowa, Comanche, Apache and Wichita Indian lands, embraces only 

'  Jands north of the Washita iver, and no porou thereof extends south of 
that stream. | , 7 


~ 


First Assistant dearer Pierce to the C ommissioner of the General 


(GW. W. ) _» Land Office, November 17, 1908: (. F. Tk.) i? 


hae 6, 1901, ‘Charles A. Meck ate Hoinestead Ae number 38. 
for the SW. i SE. 3 4, Sec. 31, T..8 N., W. 4 NE. 4 and NW. ¢ SE. 4 


- Sec. 6, T. 7 N,, R. 14 W., ié M. eon taiting 159. 95 acres, satneler ae 


plat of survey ot July 29, 187 4, ad lying on both sides of the Washita 


. River, El Reno, Orlahéme: jaca district. 


A resurvey of tlfe land north of said river was made, and plat ap- 


_ proved May 4, 1903, which survey will govern in the issuing of final 


homestead papers ie all’ cases affected thereby, and nccording to 
which that part of Meek’s ay on the left bank, or-north of said | 
river is described as SW. 4 SE. 4, Sec. 31, T. 8, and lots, 2,8 and 11 


Sec. 6, T. 7 N., R. 14 W., ia M., ee also Tet 12. aad oe 6, on | 


the south or right hand bank of said river. The fractional southeast — 


quarter of section 6, including said lot 12,-Sec. 6, was allotted to Kah | : 7 
fm re y une is, 1901, pane allotment number 2708." | a 
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You say: 


The Act of. J une 6, 4900 (381 Stat., 672), sented to settlers on the lands north 
of the Washita ‘River, known as the “neutral strip,” a prefer ence right of entry, 
but this right did not extend to lands’ south of said river already covered by 
Indian allotments. 7 z . 


It is contended wpon this appeal ‘eae the “neutral strip” men- | 


tioned 1 in the act of June 6, 1900, extended south of the Washita River. 
_- The Department has never so held, and in a letter to the Commis- 
sioner of Indian Affairs of April 22, 1901, it was expressly held that 
lands south of said river in ranges 4 and 15 west might be allotted | 
to Indians, but none north of river in same ranges. 
The tract known as the “neutral strip,” and described by that 
name in the act of June 6, 1900 (31 Stat., 672), and in the Presiden- 
tial Proclamation. of July 4, 1901 (31. ie D., 1), is that portion or | 
parcel of land the limits and status of which is discussed in the cases 
_ of J. M. Johnson (15 L. D., 87) and Julia E. Meyers (28 L. D.,-399), 
_, and it is clear that no portion of said tract. lies south of the Washita | 
_ River. “3 | 
Your decision ; is afiemed. 


Suv Lax Powzr AND p> Tnnrcart0N Oo. V. Crry OF Los ANGELES. 


Motion for review of dopankaental decision of September 9, 1908, 


is 87 L. D., 152, denied ey First Assistant Secretary ae November 


| 17, 1908. 


RAILROAD INDEMNITY SELECTION—CLAIMS SUBSEQUENTLY 
. INITIATED. 


FErcuson ET AL. 2. NorTHern Pagaaie: Ry. Co. 


Where at the date of selection of a tract of land by a railroad company it is 
free from any adverse claim and is otherwise subject to selection, the claim. 

of the company under its selection can not be defeated by. any attempted . 

initiation of rights between the date of selection and the approval thereof , 

by the Secretary of the Interior in ue Beeulae course of business. a 


| First ‘Aswistand Secretary Pinas to the Commissioner’ of the Coneral 
- (G.W. W.) | Land O fice, November 20, 1908. (GG. B.G.) . 


This. case is before the Department upon the appeal of Thomas 
. Olson from your office decision of June 1, 1908, rejecting his home-- 
- ‘gtead application for the SE. 4 of Sec. Iv, T. 53 N,, R. 11 ae Duluth 
land district, Minnesota. _- 
This land is within the thirty-mile indatutie: limits of ae ovant of 
July 2, 1864 (18 Stat., 365), to the Northern Pacific Railroad Com- _ 
pany, and “was selected by the Northern Pacific Railway Company, 
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successor in interest to the Northern Pacific Railroad Company, 
~ October 17, 1883, per indemnity list No. 10, in lieu of the NE. 4 of — 
Sec. 33, T.. 52 N., R. 17 W., in said State, which was lost to said 

grant by reason if its higitie been approved to the State of Minne- 
sota as swamp land May 7, 1878. This tract has never been used 


_ as a base for other indemnity selection and admittedly constitutes a 


_ valid base for the selection. 1n question. | 
Olson’s claim arises upon his homestead application for the land 
in controversy, filed in the local land office April 19, 1907, which was 
rejected because of the railway company’s. selection. He does not 
allege settlement upon the land but claims that it is, and was at the 
date of his application, vacant unappropriated public land subject 
to entry, and in support of his appeal rests his case mainly upon 
the decision of the Supreme Court of the United States in the case 
of Peter O. Sjoli v. Charles Dreschel (199 U. 8., 564). In that case 
it was held broadly, among other things, that no rights ‘to lands. 
within indemnity limits could attach in favor of the Northern Pacific 
Railway Company until after selections made by it with the approval _ 
of the Secretary of the Interior and that up to the time such approval — 
1s given lands within indemnity limits, although embraced in the com- _ 


pany’s list of selections, are subject to be disposed of by the United 


States or to be settled upon and occupied under the preemption a and 
homestead laws of the United States. 

A careful examination of that decision. does: not tity the assump- | 
tion that it is authority for the contention here made. A pertinent. 
fact in that case was that prior to the tinie when, in pursuance of 
regulations of the Department, the railway company filed its list of 


selections of indemnity lands, Sjoli settled upon the land there i in _ 
controversy, the settlement being made in 1884, which was a, ee —— 


before the land was listed by the railway company. | 
It may be admitted that the supreme court does not appear to give 
special or contr olling importance to the fact that there was a settle- 
ment claim upon the land prior to its selection by the railway com-. 
pany, but it is still true that the broad lines of the decision must be. 
considered with reference to the special facts of the case. This 
Department is not prepared to accept, and will not admit as control- 
_ ling, a general ruling which, apart from the facts of the case, seems 
to hold that an indemnity selection by a railway company of land, 
subject. thereto at the date the proffer was made, may be defeated 


by a claim of any kind initiated thereto subsequently. To admit - 


such ruling would be to say that the railway company. would have 


no sort. of guarantee of a favorable outcome for its selection and that — 


in every case such selection might be defeated by the initiation of. 
claims thereto before the land lepacement in the orderly course of 


es business, open be able to ea upon the sufficiency of the same, 
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Shaitly atter the decision of the supreme court above oe to 


- was promulgated, it was referred to the Attorney-General of the 


United States for opinion as to whether its application should be - 
_ limited. in the administration of the public land laws to cases of the 
character there considered, or whether the broad lines of the decision 
should be followed. -In ‘his opinion of June 18, 1906 (Ops. Aty. 
Gen., Vol. 25, p. 632), this Department was advised that the ruling ~ 
in a case should not be considered applicable to cases other than of 
the specific character there under consideration; that. is, unless some | 
_ valid claim, by settlement or otherwise, had been initiated to the land — 
prior to the railway company’s selection, it being otherwise subject ~ 
_ to such ‘selection, the claim of the railway company could not be 
defeated by any attempt to initiate rights between the date of selection 
and the approval thereof by the Becrotary of the Interior, in the regu. 
lar course of business, _ 

John C. Ferguson and Harry B. McKenney asserted claims before 
the local land office and before your office, to this land, but inas- 
much as their claims were denied by your said office deamon of June 
1, 1908, and they have not appealed, further reference to these claims 
is unnecessary. The decision appealed from is affirmed. 


—— 


LEAVES OF ABSENCE—REGISTERS AND RECEIVERS AND SURVEYORS- 
; GENERAL. . 


> CIRCULAR. | 


Department or THe Lyrertor, 
GENERAL Lanp OFfrice, 
Washington, D.C, N ovember 21, 1908. 


To Radia AND RECEIVERS 
AND Surveyors-GENERAL, 

GentLeMEN: When leave. of absence is desired for any purpose, 
timely application therefor, stating specifically the reasons and cir- — 
cumstances rendering such absence necessary, Should be addressed and 
forwarded directly to this office. The-leave will then be granted or 
withheld, as may seem just and proper. But in the meantime and 


until the decision of the Department is received (except as‘herein- - 


after provided) the officer will remain in the proper discharge of his 
official duties, from 9 o'clock a. m. to 4:30 o’clock p- m., each day, | 

except Sundays and days declared public holidays by Tage 

-. You are expected to remain at your post and give strict. personal 

attention to your duties. Leave of absence will be granted for not 

eens io cays. in each calendar’ year, and then only for reasons 
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of the most, cee character and for the shortest possible time, upon | 
the following conditions, viz: | 


First. The officer | applying for gage of absence must desionate: in 


. his application some clerk in his office to act for him, in his name, and 


at his own risk and responsibility, under his official bond, during his 
absence, in the performance of such purely ministerial duties as may 
under the law be properly delegated to another; but the clerk so | 
designated cannot under any circumstances be authorized to perform 
any duties of a judicial character. All matters of a judicial character 
which require the joint action of the register and receiver must be 
postponed until they are both on duty. The clerk left in charge can- 
not be authorized to sign any official papers or documents. 

Second. Either the register or receiver must be on duty during 
the absence of the other. In no instance can a register be authorized © 
to leave his office in charge of. the receiver, or vice versa. Applica- 
- tions for leave from the register and receiver of the same office for the _ 

same time cannot be approved. _ : 

Third. Upon return to duty the Shes: shall report by letter to 
this office the exact period of his 8 absence, giving the date and hour 
he returns to duty. | 

Fourth. Where absence is on -wecount of eee. apulenias there- 


_ for must be forwarded immediately upon return to duty, accompanied — 7 


by the certificate of the attending physician, covering the period of 
absence. The certificate must show, that absence was au entirely to” 
sickness, and that the applicant was wholly incapacitated by reason 


thereof for the performance of office work or to be present at his 


office. In case of serious illness of an officer, this office should be noti- 


fied and the regulations ¢ of paragraph 7 | complied with as nearly as 


possible. 

Fifth. Tf an emergency arises which requires you to tans oe 
post of duty, and you. do not have time to submit application by 
mail and receive a reply. before the date the leave desired is to com-_ 
mence, request by wire will receive immediate attention, and reply 
made at the applicant’s expense. Applications need not be made 
in advance for leave for less than one. day, but the exact time of 
absence must be. reported to this office. 

Siath. Your. attention is called to the act of May 16; 1898, which 
‘provides as follows: | 


Hereafter it shall be the duty of the heads of the several Executive. Depart- | 
ments, in the interest of the public service, to require of all clerks and. other . 
employees, of whatever grade or class in their respective Departments, not less 
- than seven hours of labor each day, except Sundays and days declared: public. 
a holidays by law or ‘Executive order. . . | | 


.. 
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‘Seven eae per sage is the minimum, but the hours of labor may - 
be increased at any time when, in the judgment of the register and 
receiver or surveyor-general, such a course is necessary for the prompt 
disposition of the public business; any such extension. should be. 
| Prompey reported. to this office, _ | 

- You are requested to Benron lenge receipt hereof at your earliest 
convenience. | | ; : y= 

vey Sapetly, ee Le Frep Dasa | 
a Ve SS | Commissioner. — 
sere | 7 Oo 
JAMES Ruporp GaRFIE3, 
, Bey op the Interior. 


“D. N. Saas - 


- Motion for review of dspuctrieniall decision of Aig 20, 1908, : 
a7 'L. D., 116, denied by First, Assistant mecrerany: ‘Pierce, November | 
298, 1908. a. : 


ALASKA TOWNSITE—RAILROAD RIGHT OF way— occuPANT.” 
Bovey v. Norrawesrery Deverorment Comps ee. 


v railroad company by the construction and sista tenance of a line of. railroad 
upon public lands in Alaska under the right-of-way provisions of the act 
of May 14, 1898, acquires merely an easement;. and where any of the 
lands traversed by .its line’ of road are subsequently embraced within a 
townsite and. become town lots, the company is not, by reason of its right 
of way, an “ occupant ” of such lots’ within contemplation of section 11 © 
of the act of March 3, 1891, and as such entitled to purchase the same, nor 

- has -it any ‘such rights as will prevent other appr opriation of ae lots sub- 

_ ject to the right of way. ~ | 


First Asati Secretary Pierce to the Conmenenes 0 f the General 


(G.W.W.) Land Office, November 24, 1908. — (Cd. G.) 


An appeal has been filed by J. E. Bovey from the decision of your 
office of May 16, 1908, which sustains the action of the town site 
trustee in dismissing Bovey’ s contest against the Northwestern Devel- 
opment. Company ‘involving lot 483 of block 67 in the town Sule of 
Nome, Alaska, and awarding said lot to the company. : 

The entry of Nome town site was made: August 5, 1904, and pat-. — 
ented to the town- site trustee Ja anuary. 16,. 1906, sercuant to..section 


| 11 of the act of March 3, 1891 (26 Stat., 1095, 1099), a survey of the _ 


town site: preparatory to application for patent having been made in 
1903-1904. The Jot in enon was formerly within what is 
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known as the Sian placer, after the eae of which as a mining HS, 


claim the land was entered by the trustee December 31, 1906, as a - 
part of the town site of Nome and was patented to the trustee May 6 6, 
1907. | 
The N eee Development Canceeys is the successor in‘inter- 
est of the Nome Arctic Railroad Company which, in 1903, succeeded 
to the rights, privileges and property of the Wild Ca Railroad 
Company. A line of railroad was built by the latter company in 
1900 outside the limits of Nome town site, which was extended into 
and through the town by the Nome Arctic Railroad Company in the — 
summer of 1903, which extension was. authorized by an ordinance 
passed July 27, 1903, by the Common Council of the city of Nome.. 
‘The railroad was built and in operation at the date of the town site 
entry and has been continuously maintained and operated by the 
Northwestern Development Company. The official: plat of the sub- _ 
divisional survey of the town site was approved April 13, 1905. The 
last-named company in May, 1906, made application to the town-site 
trustee for the lot in controversy, which was suspended and the pur-* 
chase money refused because of conflict with the Simpson placer. 


_. After rejection of the placer mining claim and entry of the land for 


- town-site purposes, the company again applied for said lot but before 
_ issuance of the deed the application of Bovey was filed and a con-. 
test thus arose. A hearing was ordered between the parties and the 


respective attorneys submitted the case to the town-site trustee upon 


an agreed statement of facts wherein the claim of Rovers: is set forth 


. as follows: 


. Bovey deraigns title from J. MacSmith who moved on and settled upon the 
lot on or about the 15th day of June, 1906, and erected a building. about 
_ twelve by sixteen feet on the northerly end of said lot and Jived thereon until 
~ the 28th day of July, 1906, when he sold the lot and eabin to -F. W. Wallace 
who took possession of the same and occupied it until: the 9th day of August, 
1906, at which time he sold the premises, together’ with the. cabin, to J. HB. 
Bovey, the claimant herein, who has occupied said cabin and premises ever 
since: that said cabin was built and has ever since been situated upon the 
northerly end of said lot .extending in a northerly direction within ten or 


fifteen -feet of the northerly end line of the lot in question. 
ty 


The main question involved is whether the railroad company, by. 
reason of the construction and operation of its line across the con- 
tested. premises prior to and at date of town site entry thereof, isan 
“ occupant ” within the meaning and intendment of the town-site act. 

The act of May 14, 1898 (30 Stat., 409), granted right of way 
Hivoueh the public lands in Alaska to any railroad company, duly 
organized under the laws of any State or Territory or Congress of 
+ the United States “which may hereafter file for record with the 
Secretary of the Interior a copy of its articles of incorporation and. 
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due proofs | of its ‘organization under the same.’ The act granted — 
_ privileges usually contained in right of way acts, among others the — 

right to take for railroad uses public lands adjacent to the right of 

way for station buildings, depots, machine shops, side racks, turn- 
outs, water stations, terminal and other legitimate purposes. It also 
provided for filing of plat of survey which should “have the effect 
to render all the lands on which said preliminary survey and plat 
shall pass subject to such right of way.” The record presented here 


'. does not show to what extent the companies named herein have com- 


‘plied with the requirements of this right of way act in respect to 
their incorporation and organization, and, indeed, the ascertainment 
of that question is not essential to the determination of this case, but 
the construction and operation of the line of railroad is presumably 
under authority of said act as, apparently, there is no other authority. 
In this connection it may be stated, however, that the decision of 
your office in favor of the company is “ subject to the condition that 
the proof to be filed with you by said applicant shall:embrace a cer- 
‘ tified copy of its charter, with evidence of full compliance with all 
legal requirements affecting its powers, privileges, and standing in 
Alaska, and also its due succession to the rights and property of the - 
Nome Arctic Railroad Company.” Nor is it material to determine — 


7 in this connection under what authority, if any—-whether the act of 


June 6, 1900 (31 Stat., 321), entitled “ An act making further pro- 
vision for a civil sovernment for Alaska and for other purposes,” - 
contains such authority—the city Council of Nome granted franchise 
to the Nome Arctic Railroad Company, immediate grantor of the 
Northwestern. Development Company, to extend the line of railroad — 
within the city limits. This grant by the Council is only important. 
as showing that the company thus extending the line of road was — 
not a trespasser so. far as the municipality. is concerned. 
The act of March 3, 1891, supra, reads as follows: 


That until otherwise ordered by Congress lands in Alaska may be entered for 
town site purposes, for the several. use and benefit of the occupants of such 
‘town sites, by stich trustee or trustees as may be-named by the Secretary of 
the Interior for that purpose, such entries to be made under the provisions. of 
sectfon twenty-three hundred and eighty-seven of the Revised Statutes as near 
as may be; and when such entries shall have been made the Secretary of the 
Interior shall provide by regulation for the proper execution of the trust in 
favor of the inhabitants of the town site, including the survey of the land into 
lots, according to the spirit and intent of said section twenty- three hundred and 
eighty-seven of the Revised Statutes, whereby the same results. would be 
reached as though the entry had been made by a county judge and the disposal 
of the lots in such. town site and the proceeds. of the sale thereof had pen 
prescribed ‘by the legislative authority of a State or Territory. 


Section 2387 of the Revised Statutes provides that “ Whenever . 
any portion. me the public lands have heen or may be settled upon ; 
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and occupied as a town site” entry may be made of “the land so 
settled and occupied in-trust for the several use and benefit of the . 
occupants thereof according to. their respective interests.” The 
portions of the regulations issued August. 1, 1904 (83 L. D., 163), 


under the act of March 3, 1891, amendatory: of. said section, and a 


: pertinent to this issue, are as ‘follows: : 


When the plat and field: notes of the survey of the exterior lines of any 
town site shall have been approved, the Secretary of the Interior will appoint 
one trustee. to make entry of the tract so surveyed in trust for the occupants 
thereof, as provided in said act . . . The entry having been made 


‘the trustee will cause an actual survey of the lots, blocks, streets - 


and an of the town site to be made, conforming as near as in his judgment 
‘it is deemed advisable to the original plan of survey of such town and the 
individual holdings as shown by. the recorded titles and the improvements 
thereon . .-: and designate upon such plat the lots oceupied and im- 
proved, together with the value of the same, and the name of. the owner or ~ 
owners thereof; aud in like manner he will designate thereon the lots occupied 
by any corporation, religious organization, or private or sectarian 
school . . .; The trustee . . . will proceed to set off to the persons 
entitled. to the Same, according to their respective. interests, the lots, blocks 
or grounds. to which each occupant thereof shall be entitled under the pro-. - 
visions of said act. . . . The. trustee will proceed . . ._ to set apart 
to the persons entitled to receive the same the lots, blocks, and grounds to 
which each person, company, or association of persons shall be entitled 


-- according to their respective interests . . . Only those who were occu- 


pants of lots or entitled to such occupancy at the date of entry, or their assigns 
thereafter are entitled to the allotments herein provided .. . No limitation — 
is placed by statute on the number of lots that may be awarded to any one 
person, except that he must be.an occupant or entitled to such occupancy in the 
‘sense of the law.on the day of entry of each lot awarded to him. m 


In the course of a letter dated July 28,-1905, in response to sequels 


“OE the trustee of Nome town site for eericacie as to certain features. 
of his trust, your office stated : | 


‘You also state that some lots are occupied. by. “the ‘pipe lines of the Moon- 
light Water Company and Nome Exploration Company and other lots by. the 
tanks of the latter company, and also a considerable number of lots by “ the . 
Nome Arctic R. R. Company’s tracks,” and the R. R. company is also claiming 


| - other lots in “ close proximity to the track.” You say you-see no objection Toa: 


the R. R. and pipe line company’s taking the lots their construction is on. 


It is questionable whether the railroad and pipe line companies ean be con- 
‘sidered as occupants of town property within the intendment of their charters, 
the Alaskan town site law, and the acts of May 14, 1898 (380 Stat., 409), and 
Chap. 22, act of June 6, 1900 (81 Stat., 522), whereby they can gain title to _ 
land in townsites in fee simple.. You are therefore directed to transmit to this — 
office all applications and proofs. submitted by any such company upon receipt of 
the same, with your: recommendation, and-issue no deeds for lots aitected by . 
such pipe and R. R, lines until directed by this office. | 


Pursuant. to the foregoing instructions the trustee on June 21, 
1906, forwarded to. sour office _ applications filed by the N orth- . 
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western Development Company for certain designated lots in the 
town site of Nome. Among other things he stated: 
The company has not presented any evidence showing what lots it claims py 


_ purehase included in either application. As there can be no doubt, I conelude, 
its right to demand my deed for such tracts as they have acquired by pur- 


: chase from the occupants, this is not important. at this juncture, as. the real 


question is its right to claim others as original oceupants by reason of the 
- eoustruction of its line over vacant ground. . oS 


‘Referring to the regulations of August. 1 1904, supra, which re- 


quired him to designate upon the plat ‘ “the name of the owner or — 


owners. thereof; and in lke manner he will designate thereon the 
lots occupied by ae corporation, religious organization - or ot 
or sectarian school,” the trustee further stated : e ; 
ror this reason the jine of the alieand as “at traverses. the lots was placed 
--on the plat, and after this was done and before it was approved, at the request 


of the predecessor of the present applicant those lots over which the track 
_ passed were mar ked on the ass and wee in the tract Book to the railroad 


: company. 


Your office j in oe to the isles: anaes dats of Mg 29, 1907, ee . 
discussing the distinction drawn by him between the ane of the 
Northwestern Development Company as a purchaser from occupants 


and as an original occupant itself, stated : 


In view of the doubt generally expressed by this office in said letter “ G me fous 
July 28, 1905, as to whether the companies mentioned could be considered “ a 
occupants of town property,” I deem it pertinent to say that I mie ar no 


doubt as to the right of any corporation, private or quasi public, to become an - 


occupant within the meaning of. the town site law,.of lots used and improved 


by it for purposes aside from strict “rights of way,” and for which purposes the | 


_ right to purchase realty ordinarily exists at law. Nor could there be objection 
to your. deeding to a corporation without regard to the nature of its use thereof, 
after date of town site entry, any town. lot. duly assig gned- to it by a rightful 
occupant at said date. | _— 

With the foregoing views the Department readily concurs. It 
‘may be accepted that the company is entitled to such lots as it ac- 
quired by purchase from those who were bona fide occupants at date 
_of the town entry, and also to such lots as were at that time occupied 


and improved by it within the meaning of the town site act aside 


from -its right of way privilege proper. On the main question at 
issue, namely, whether the construction and maintenance under the 


right of way act of the line of railroad across lands that subsequently 7 
became town lots, constituted such occupancy within the meaning of 


the town-side act as to vest in the constructing company and its suc- 
cessors in interest the right to deeds to said from the town-site 


trustee, your office held: 


On the whole, I see no reason in law or public policy opposing the conclusion | 


that said tracks amounted to. sufficient occupation of these lots in the sense of 
the law. . 
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Tn the view of your office the right of way act of May 14, 1998; shas a 


‘no-bearing on the question involved herein. Never theless, it 1s. clear 
that: whatever rights these companies had at the date of the townsite . 
entry. were evidently under that act; in other words, if they avere 
occupants in any sense of town lots they were only such occupants 


by reason, primarily, of the line of road constructed under the right | 
_. of way privilege gained under said act. The theory of your office 


appears to be that the lands of a town site once patented to the town- 
site trustee are no longer public domain subject to railroad right of 
way; that the creation. of the town with a line of railroad at the time 
constructed and operated across its lots gives to the owners of such 
road, along with other town occupants, a right to a trustee’s. deed 
to such lots; that the town-site act is exclusive in its operation 
affording the only means to the railroad for obtaining right of way; 
and that whereas before town-site entry and patent the right of the 
railroad. was limited to a mere easement under the right of way act, 


thereafter the right of the owners of such railroad “Hecate one of 


_ fee simple title under the town-site act. This view presupposes that 
the government title to public lands out of which the town site is. 
created passes absolutely to the trustee upon issuance of patent, thus 
losing their character of public lands, and that entirely new condi- 
tions are imposed upon property rights and privileges | theretofore 
existing. .The town site act, however, merely recognizes such rights 
as existed at date of town site entry: For instance, it did not change 
the status of the railroad companies in this case under the right of 
way act. If that status was a right of easement merely it remained . 
so and the owners were entitled to recognition and protection accord- 
ingly. If it was one of occupancy it entitled the owners to the sane. 
rights accor ded to other occupants under the town site act. Itis thus | 
: entirely possible, according to circumstances, for the railroad owners 


_ both to maintain rights under the right of way act and also acquire - 


others under. the town-site . act. - 

As to the effect of the issuance of patent to the teste trustee, 
reference may very pertinently be made here to departmental instruc- - 
tions of March 15, 1892 (14 L. D., 295), under the Oklahoma Town — 
Site Act of May 14, 1890 (26. Stat., 109), which provides for entry. 
of lands as town sites “ for the eal use and benefit of the occu- 
pants thereof.” It was held‘in those instructions that the issuance. 
- of patent to town-site trustees is not a disposition of the government 
_ title but a conveyance in trust to be held under the direction of the 
| Secretary of the Interior. Reference was made to these instructions. 


in the case of McDaid v. Oklahoma (150 U. S. , 209), where it was 


insisted that title of the United States passed. by the patent to the © 
| trustees and that ey held it thereafter 3 in trust for the occupants free | 
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from the control of the land eae but the court held, referring i 
to section 2387 of the: Revised Statutes—_ ae: - 
By the scheme of this act, the title is held in. trust for fhe. oceupying claim- 
ants, it is true, but also in trust. sub modo for the government until the rightful 
claimants to the undisposed of or surplus lands are ascertained, The act did 
not contemplate that the allowance of the entry and the issue of the patent 
should operate to devolve the final determination of contlicting claims to lots - 
upon these. government appointees, and, until the trustees conveyed, the title | 
did not pass beyond the control of the executive department in that regard. 
See also case of Bockfinger v. F oster (190 U. ‘S., a wherein it) 
was held that town-site trustees: did | | 
“not hold an indefeasible title as of private right, with power to aioes of the . 
land at will, but only as trustees for such occupants as should be ascertained, 
. in the mode prescribed by the act of Congress, to be entitled to particular lots _. 
within the town-site boundary. The trust was not, in any sense, of a perma- — 
nent character. Its creation by Congress was only a step towards the ultimate 
transmission of the title of the oe States to occupants under the ve 


[sie] act. 


The act of March 3, 1891, does not ‘itt or mienodity the kind of 
occupancy required of thé town-site claimant nor prescribe the value 
and character of his improvements. Therefore, with nothing in the 
act indicating the contrary, its language should be accorded ‘the sense 
or meaning commonly understood by the words employed. The 
words used in the act to describe those whose rights are to be recog-— 
nized thereunder, are “occupants” and “ inhabitants,” which ‘are 
‘apparently used interchangeably. The regulations under the act 

speak. in the same relation of “person,” “ persons,” “ occupants,” 
“inhabitants,” “companies,” “corporations,” “owner or. owners,” 
“association of persons,” etc. As hereinbefore stated, a company or 
corporation may acquire and hold realty as a lot: occupant under the 
Alaskan Town-site Act, although strict construction of section 2387 
of the Revised Statutes, which provides that the town-site entry shall 
be made “in trust for the several use and benefit of the occupants 
thereof, according to their respective interests,” might warrant limi- 
tation of right to purchase lots to individuals. In any event, the 
rights of the company must be acquired by processes similar to those 
7 applicable to other occupants. The character of occupancy required, 
it is believed, is ei indicated and ‘Timited by the terms of the — 
town-site act. | : 


. To be an ocenpant, the: party must have the. actual use or possession of ae . 
land. .The acts necessary to constitute’ possession must, in a great measure, 
always depend upon the character of the land, the locality, and the object for 
- which it is taken up. But in all cases where a party relies solely upon pos- 
~ gession, there must be a subjection of the land to the will and control of the . 
- claimant. The occupant must assert an exclusive ownership over the land, and - 
his acts must at all times be in harmony with his title. . His possession. must, 


: in the language of the author ities, be apparent, ‘open, notorious, unequivocal | 
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pedis possession, carrying with it the evidence: and ° marks of ownership. 
‘(American and English Encyclopedia of Law, title sg Townsles Yol. 26, 2d 
Eid., page 311.) | | 


In construing the Oklahoma. Town- site ‘Act, which provides for 
entry under section 2387 of the Revised Statutes, it was stated in the 
case of Benson v. Hunter (19 L. D., 290) : : 


Primarily, the entry for a town-site is made by the frauacas “for the several 
use and benefit of the occupants thereof,” which must mean good faith occu- 
pancy of the lot or lots either for the purpose of residence, or for conducting 
some sort of legitimate business thereon, such as a store, shop, office, bank, 
factory, ete. 7 


— And in the case sgt Bender Vs. Shimer qs L. D. 363), it was held: 7 


The occupancy required is an. actual bodily. presence of the claimant, or some 
_ one for him, on the lot or lots for which he seeks to secure title; or a purpose 
to enjoy, united with, or manifested by such visible -acts, improvements or en-- 
; closures, as will give to the claimant the absolute and exclusive euloyment: of 
the possession thereof. | 


| One who. erects, or causes at his own. expense i be erected, on a fowe: lot, 
a building. for the purpose of trade or " business, is an occupant within the 
town- ‘Site law. So | ax 


An occupant, within the meaning of the town-site law of Congress, is one who 


isa settler or resident of the.town and is in the bona fide actual possession 


- of the land at the time entry is made. [Words and Phrases Judicially Defined, 
Vol. 6, p. 4906.] «3; neers ee 
The word “ rahnbitatite a weed: - the act carries greater sig- 
nificance, perhaps, than the word “ occupant.” It 7 ordinarily 
synonymous with “ residents.” | | Webster - defines an “inhabitant” 


to be— 


One who dwells or resides permanently in a place, or who has a fixed resi- ~ 
. dence, as distinguished from an occasional lodger or visitor; as the inhabitant | 
of.a house or cottage ; the inhabitants of a town, city, county, or state. 

According to some of the decisions an inhabitant ; is one who, being ; 
a citizen, dwells or has his home in some particular town where he 
has municipal rights and duties ane 1s sin eae to particular burdens. 
However, as the. words “ 


person ” and ¢ Persons ” have often been | . 


Pongal to include Ss ee the word “inhabitants” has also — 


been held to apply to “corporations.” It will thus be seen that — 
various definitions have been, under different conditions, given to the 
words used in the act, and while none of them may absolutely control. 
here, yet certain. fundamentals are apparent which are decisive of 

this case. The inherent, idea in these definitions 1s that it “takes — 
people to saute a town.” = 
_. The right of the Northwestern Davclewinane Company and its 
| predecessors was originally fixed by the right of way and the lands | 
-embraced therein could not be appropriated as town lots, except as _ 
subject to such right of way. Before the subdivision of the town | 
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into lots, streets and blocks the company’s occupancy was limited to 
such right of way and as to lands outside thereof it obviously gained 
no rights by the construction of the line of road. Therefore, if it is 
an occupant outside of the right of way it became such only by the 
establishment of the town site. and its subdivision into lots rather 
than by any positive action on the part. of the railroad. It is not 
shown that the company was in possession of the lot in question or 
exercised control over it further than in the operation of its road 
across the same.’ In maintaining and operating its road the company 
only exercised dominion over the area within the right of way limits 
and such maintenance and operation were for strictly railroad pur- 
poses, the only incident attendant upon or intended by the grant 
under the right of way act. All lands not thus used, which were | 
afterwards subdivided: into town lots had no relation to the right of 

way and could not.be used for such purpose. The use and possession 
of the area embraced in the right of way. did not grow into or extend ° 
to occupancy ancl possession of the lots into which the adjacent lands 
were subsequently divided. While the Northwestern Development 
Company is no doubt an occupant of the town site of Nome by reason. 
of running its line of road into and through the said town site, yet — 
‘itis an occupant merely of this right of way which does not include - 
a right to purchase a lot which merely happened to be traversed by | 
its ine of road. Such right is only acquired by the use and posses- 
sion of land as any other occupants, which is a matter entirely sep- 
arate and distinct from strictly railroad purposes. Therefore, a line 
of railroad crossing a lot is not such occupancy thereof as is contem- 
plated. by the town-site act. So that, while the building of the road : 


~ antedated Bovey’ s settlement, the right of the company being a_mere 


easement was no. bar to such settlement which was made subject only : 


to the right of way. 
The decision of your ee Is s hereby reversed, 


| NORTHERN PACIFIC GRANT-INDEMNITY—JOINT RESOLUTION OF MAY 
31, 1870. 


Nene Pactric Rasnwax Company, 


Lands embraced within the grant made by the act of Nay 4, 1870, in aid 
of the. construction of the Oregon Centra! railroad, were not public lands © 


within. the meaning of the grant to the Northern Pacific Railway Com-. i | 


pany made by the joint resolution of May 31, 1870, and were aueretare- 
excepted from the operation of that grant. = 
The joint resolution of May 31, 1870, made a grant of second indemnity lands 
along that portion of the: line of the Northern Pacific railroad between. 7 
Portignd: Or egon, and Puget Sound. _ , 7 
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Losses within the pr imary — limits of the Pr made by the joint resolution 
of May 31, 1870, occurring after the date of the grant and prior to the 
definite location of the line of road, furnish a proper basis for the selection . 
of lands from the second ee belt opposite thereto. | 


farst Asien Seoretary Picnee to the Commissioner of the General 


(G.W.W.) Land O flice, en PmnoGe 24, 1908. (G. B.G.) . 


This is the appeal of the N she Pacific Railway Company from 


your office decision of June 9, 1908, holding for cancellation the - 


company’s indemnity list, No. 41, embracing certain tracts of land 
ager egating 5741.88 acres in the Portland land district, Oregon. 
This land lies opposite to and. coterminous with the line of the 
Northern Pacific railroad as constructed between Portland, Oregon, 
and Puget Sound, and within the second indemnity limits recently 
established by your office on account of said line. The western ter- 


minus of the grant made to the Northern Pacific Railroad Company | 


by the act of July 2, 1864 (13 Stat., 365), was fixed by that act at 
some point on Pusat Sound for the main line of the road and at a 
point at or near Portland, Oregon, for the branch line, such branch 
line to approach Portland from the east by way of the valley of the 
Columbia River: There was therefore no authorization by said act 
for the construction of a line of road between Portland and Puget 
Sound and no grant of lands thereby. made on account of such line. 
But the joint resolution of May 31, 1870 (16 Stat., 378), made a 
grant to the same company which ei the Columbia River 
route as the main line of the road and extended such main line from 
Portland’ to some point on Puget Sound, and authorized the con- 
struction of a branch line from a convenient. poe on its main line 
across the Cascade Mountains to Puget Sound. _ 
The lands involved are not therefore within ve limits of the evant 
made by the act of July 2, 1864, but are within the second indemnity | 
limits recently sent Red by your office for the line from Portland 
to Puget Sound on account of the grant made to the company by- 
the joint resolution of 1870, and have been selected thereunder. | 
. The tracts designated as the basis for said selection are within the 
primary limits: of said grant of May 31, 1870, and opposite that 
portion of the road definitely located September 13, 1873. They are 
also within the primary limits of a prior grant a May 4, 1870 (16. 
- Stat., 94), to the Oregon Central Railroad Company and are oppo- 
site the: portion of road definitely located thereunder February 2, 
1872. This portion of the Oregon Central railroad was never con- 
structed and the grant appertaining thereto was forfeited and the | 
lands restored to the public domain by the act of J a al, +1685 3 
(23 Stat., 296). | 
58566—voL 87—08-——18 
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Your office, treating this list as a list of second indemnity selec- 
tions, held that in order’ to support such selections the land in lieu 
_of indemnity so taken must-have been lost to the grant after the 
date of the grant and prior to the definite location of the line of 
road, and that inasmuch as in said list of selections the lands desig- 


~ nated as lost had been disposed of prior to the passage of the joint 


resolution of May 31, 1870, they did not constitute a valid basis for 

such selections. 3 
‘Thus stated, there are “three questions presented by this record: 

First were the lands designated as bases for the selections in ques- 


- ~ tion lost to the grant made by the joint resolution of May 31, 1870? 
_. Second, did the resolution of May 21, 1870, make a grant of second 
indemnity lands on account of that portion of the road between Port- 


land, Oregon, and Puget Sound? Third, is the Northern Pacific 
Railway Company entitled on account: of its grant made by said 
- resolution to resort to a second indemnity belt opposite thereto in 
a satisfaction of losses after the date of the era and prior to definite — 

location of the line of road? 7 | 

The first question has been definitely settled by eee of the 
Supreme Court of the United States in the case of United States o. — 
Northern Pacific Railroad Company (152 U. S., 284), wherein it 
was held that lands covered by the act of May 4, 1870, granting lands 
in aid of the construction of the Oregon Central railroad, were not — 
public lands within the meaning of the grant of May 31, 1870, to 
the Northern Pacific Railroad Company, and were, consequently, 
= excepted out of that grant as having been previously sa a of by 

the United States. 

The other two questions + are new and involve a tua of some of 
the provisions of both the act of 1864 and the joint resolution of 1870. 
The act of 1864, which is referred to in the joint resolution of 1870 
as the company’s charter, authorized the Northern Pacific Railroad 
Company to build a continuous railroad line from a point on Lake 
Superior in the State of Minnesota or Wisconsin “ to some point on 
Puget Sound, with a branch via the valley of the Columbia River to 
a point at or near Portland in the State of Oregon.” The third sec- 
tion of the act granted to said company— a 
every alternate section of public land, not mineral, designated by odd num- 
- bers, to. the amcunt of twenty alternate sections per mile, on each side of said 
railroad line, as said company may adopt, through the territories of the United - 
States, and ten alternate sections of land per mile on each side of said rail- 
road whenever it passes through any state, and whenever on the line thereof, 
the United States have full title, not reserved, sold, granted, or otherwise 
appropriated, and free from preemption, or other claims or rights, at the time 
the line of said road is definitely fixed, and a plat thereof filed in the office 
of the Commissioner of the General Land Office; and whenever prior to said. 
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time, any of said sections or parts of. sections shall have been granted, solé, 
reserved, occupied by homestead settlers, or preempted, or otherwise disposed. 
of, other lands shall be selected by said company in lieu thereof, under the ~ 
direction of the Secretary of the Interior, in alternate sections, and’ designated 
by odd numbers, not more than ten miles. beyond the limits of said alternate 
sections. 


~The joint resolution of May | 31, 1870, authorized the same com-. 
pany— | 


to locate and construct, under the provisions and with the privileges, grants, 
and duties provided for in its act of incorporation, its main road to some point 
on Puget Sound, via the valley of the’ Columbia River, with the right to locate 
and construct its br anch from some convenient point on. its main trunk line. 
across the Cascade Mountains to Puget Sound; and, in the event of there not 
being in any state or territory in which said main line or branch may be 
‘located, at the time of the final location thereof, the amount of lands per mile 
granted by Congress to said company, within the limits prescribed by its — 
charter, then said company shall be entitled, under the direction of the Sec- 
retary of the Interior, to receive so many sections of land belonging to the 
United States, and designated by odd numbers, in such state or territory, | 
within ten miles on each side of said road, beyond the limits prescribed in said» 
charter, as will make up such deficiency, on said main line or branch * * #* 
to the amount of lands that have been granted, sold, reserved, occupied by 
homestead settlers, preempted, or otherwise disposed of subsequent to. the 
passage of the act of July second, eighteen hundred and sixty-four. | 


- Inasmuch as, as has been seen, the act of July 2, 1864, did not make 
a grant of any sort on aceoaat of the line oni Portland to Puget 
Sound, it is difficult to perceive why Congress should have made a 
_ grant of second indemnity on account of that line by the joint reso- 
lution of 1870. It was a new line and said joint resolution made a 
- new grant. The obvious theory upon. which the second indemnity © 
grant to the Northern Pacific railroad company was made would 
seem to be that the sales and dispositions by the United. States of 
Jands within the limits of the grant of 1864 had depleted the grant 
to such extent as to impair rights of the company which it was 
the intention of the government to measurably conserve. But these 
considerations could not have controlled in the making of a new 
grant. There was no obligation, legal or equitable, resting upon the 
government to make a grant of second indemnity lands. where no. 
grant had theretofore existed, and where theretofore there had been no: 
- disposition of lands which would have otherwise accrued to the com- 
pany. Nor yet is it reasonable to suppose that it was the intention of 
Congress to make a grant of second indemnity where no grant had 
_ theretofore subsisted, but, however this may be, and to what extent 
such considerations may be indulged as aids to statutory construction, 
they do not warrant conclusions which would do violence to the plain — 
letter of the statute, and the statute of 1870 seems plain, It author- 
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izes the company to construct its main line by way of ihe Columbia 
River to Puget Sound. This makes the line from Portland to Puget 
Sound part of its main line, and it is provided that in the event. of 
there not being within any state in which said main line may be 
located “the amount of lands per mile granted by Congress to said 
company, within the limits prescribed by its charter, then the said 
company shall be entitled . . . to receive so many sections of 
land . . . within ten miles on each side of said road beyond the 
limits prescribed in said charter as will mate up such canal on 
said main line or branch.” © | 

Tt will be observed that the grant is for the whole of the main line 
as thereby constituted. No jarorenice is made or indicated between the 
old main line and the new one. The grant of second.indemnity is on. 
account of deficiencies “ on saed maim tine” and there is no language . 
indicating a purpose to exclude any portion of it. The language 
therein, “the amount of lands per mile granted by Congress to said 
company within the limits prescribed by its charter,” refers to the 
measure of the grant made by the act of 1864 within lateral hits 
_ and has no ae to terminal points. 

To argue otherwise is to say that no grant of lands of any sort - 
was made on account of the line of road between Ecru? and Puget 
Sound, for if the limits prescribed by the company’s charter refer ‘to 
- terminal limits, then the joint resolution of 1870 can not in terms or 
by necessary implication be said to make a grant on said line either 
in place or for indemnity. On the other hand, it must be said that if 
a grant of lands was made on account ofthat line at all, there was 
just as surely a grant of second indemnity lands as of lands in place. — 

The lands designated in support of the selections in question having 
been lost to the grant made by the joint resolution of May 31, 1870, 
there can be little doubt that the Northern Pacific Railway Company, 
being the successor 1 interest: of the Northern Pacific Railroad Com- 
pany, is entitled to indemnity therefor. They had been “ granted ” 
to the Oregon Central Railroad Company May 4, 1870, which was 
“subsequent to, the passage of the act of July a6, eichtean hundred 
and sixty-four,” and therefore come literally within the descriptive 
terms of.the lands on account of which the second indemnity grant 
was made. It is not material that the line of the Oregon Central | 
road opposite these lands was not definitely located. until: after the 
grant of May 31, 1870, it appearing that this definite location was 
prior in point of timé to the definite location of the Northern Pacific: 
line opposite the same land. 

The decision appealed from is reversed and the case remanded with | 


direction to forward said list for approval unless objection appears ~~ 


other than her ein considered. 
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cre WITHDRAW AL—AUTHORITY OF SECRETARY TO MAKE— 
NATIONAL FORESTS. 


Joun M. Kane, 


' The Secretary of the Interior has authority to make temporary withdrawals of 
public lands for the purpose of making examination thereof to determine 
the propriety ot embracing them within the limits of a national forest. 


First Assistant Secretary Pierce to the Commissioner of the General — 
(G. W. W.) Land Office, November 25, 1908. OF a ae 


April 10, pee: John M. Kane filed application to.make desert land 
entry for the E. 4 SW. 4 and W. 4 SE. 4, Sec. 17, T. 7 S., R. 32 E., 
M. D. M., eon tuining 160 acres, Independence, California, land dis- 
trict. 

On the same day, said application was rej me by the local officers, 
giving as the reason therefor the following statement: 

The land in question was temporarily withdrawn from all forms of entry by 
letter “L” of February 20, 1907, General Land Office series, with a view to its’ 
being included. in a proposed extension of the Sierra National Forest. 

Upon appeal to your office, the action of the local officers was 
affirmed, and the said application rejected by your decision of Sep- 
tember 1, 1908, in words as follows: 

It appears from the records of this office that, by office letter “L” of Feb- 

Tuary 20, 1907, you were instructed that, on February 16, 1907, the Secretary | 
of the Interior temporarily withdrew from any disposition whatever, under the 

public land laws, and until further ordered by the Department, as a proposed 
addition to the Sierra Forest Reserve, certain described lands, including the 


land applied for, as aforesaid. This withdrawal was made permanent by the 
Executive Order of April 20, 1908, and the tract has been since made a portion 


. of the Inyo National Forest, by an Executive Order of July 1, 1908: 


-The applicant and. his resident. attorneys argue at considerable. length that, 
(1) at the date the application was filed there was no adverse claim to the land 
and it was of the character contemplated by the laws under which the applica- 
tion was made; (2) that the land, being desert land, is not of the character 
contemplated by the act of March 3, 1891 (26 Stat., 1095) and the act of June 
4.1897 (30 Stat., 11), as land which may be included in a forest reserve; (3) 
_ that the temporary withdrawal of lands by the Department, with a view to their - 
inclusion in a national forest, is without authority, in the face of the expressed | 

statutory declaration that forests may be created only by the Proclamation of 
the President (see acts above cited). Accordingly, the conclusion is reached by 
the applicant and his attorneys that the withdrawal in this case was illegal and 
- without authority and constituted no bar to the allowance of He application 

(see act of February 1, 1905, 38 Stat., 628). ns 

A detailed consider ation of these propositions and a decision upon the ‘issue 
at law raised by them should not and cannot be made by this office. It is the 
duty of this office to see that the order of withdrawal of the Secretary of the 
Interior of February 16, 1907, is strictly obeyed. 

Accordingly, your decision of April 10, 1908, must be, and ieiehe: is, afirnied: 
and the application to enter is rejected, subject to the applicant’s right to 
appeal herefrom to the cere. of the Interior. 


278 DECISIONS RELATING TO THE PUBLIC LANDS. 


The above written matter constitutes a . sufficient statement of the 
facts in the case. a | 
Applicant has appealed to: the pepacenent making ae same con- 

 tentions presented to your office and set forth in your decision. 

The authority of the President to create forest reservations (now 
called national forests) under the provisions of the act of March 3, 
1891 (26 Stat., 1095), and the act of June 4; 1897 (30 Stat., 11), can- - 
not be aestioned... This authority necessarily carries with it the 
power to take the steps, ‘and do the acts, required in the execution of 
the contemplated act in a reasonable way and manner. Private 
entries upon the land must cease at some date. It is contended that 
the temporary withdrawal. from entry or termination of the right of 
private entry, should be made and the date thereof fixed by procla- 
mation of the President, and not in the usual way of making with-_ 
_. drawals by the Secretary of the Interior. 

This contention 1s without merit. N to) tights would be affected 1 by 
the change. 

- The President acts in many cases eau the heads of Depar tments 


aud the act of the Secretary of the Interior making the temporary _ 


withdrawal.of this land, afterwards included in a national forest, may 
well be and should be considered as done by the direction of the Presi- 
dent and to be, by law, his act. (Wilcox ». J ackson, 38 U. 8. 498 ; 

Wolsey v. Chapman, 101 U. S., 755.) | | 

‘Nothing is found in the cases cited in brief of appellant, nor else- 
where, to controvert the views and principles above expressed. 

The action complained of in temporarily withdrawing from private | 
entry the land in question, while making examination thereof to 
determine the propriety of embracing the same within the limits of a 
proposed national forest, is believed to have been in accordance with | 
a sound and provident administration of puene affairs. | 
Your decision is affirmed. 





ROSEBUD ea LANDS-STATE SELECTIONS OF INDEMNITY SCHOOL 
LANDS. 


Instructions. 


DeparrMent OF THE Lyrerror, 
GuneraL Lanp Orerce, Ss 
| -2 & Washington, D. C., November 28, 1908... 
Register AnD REcEIVER, a an sebnnts 
Chamberlain, South Dakota. 


GENTLEMEN: Section 1 of the act of Congress approved March 2, e 


1907 (34 Stat., 1230), provides: | - 

That the Secretary of the Interior be, and he is hereby, sthorinde and ‘ai- ae 
rected, as hereinafter proy ided, to-sell or dispose of all that portion of the Rose- 
bud Indian Reservation in South Dakota lying south of the Big White River 
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and east of: range twenty-five west of the sixth principal mer idian, except such : 
portions thereof as have been, or may hereafter be, allotted to Indians: Pro- 
_ vided, That sections sixteen and thirty-six of the lands in each township shall 
not be disposed of, but shall be reserved for the use of the common schocls and 
paid for by the United States at two dollars and fifty cents per acre, and the 
same are hereby granted. to the State ‘of South Dakota for such purpose, . 


Section 6 of said act. reads as follows: 


That sections sixteen aud thirty-six of the lands in each township within the 
- tract described in section one of this act shall not be subject to entry, but shall 
be reserved for the use of the common schools aud paid for by the United States 

at two dollars and fifty cents per acre, and the same are hereby granted. to the 
State of South Dakota for such purpose; and in case any of said Sections, or 
narts thereof, are lost to said State of South Dakota by reason of allotments. 
thereof to any Indian or Indians, or otherwise, the governor of said State, with 
the approval of the Secretary of the Interior, is hereby authorized, within the - 
tract described herein, to locate other lands not occupied not exceeding two 
sections in any one township, which shall be paid for by the United-States as 
berein provided, in quantity equal to the loss, and such selections shall be made 
prior to the opening of such lands to settlement, | 

The State’s right of selection, under the provisions of this act of | 
March 2, 1907, is restricted to lands “not occupied,” and not exceed- 
ing two sections (1,280 acres) in area in any one township, within the | 
boundaries of the tracts described therein, in lieu of lands of equal 
acreage in school sections 16 arid 86, within said tract, lost to the State 
by reason of allotments to Indians, or otherwise. The selections must 
be made prior to the opening of the lands to settlement. 

The President, in proclamation of August 24, 1908 (87 L. D.. 199) : 
names March 1, 1909, as the first day for aka entries ander the 
provisions of ei ye act, and that date must be considered, for the. 
_ purpose of State eelection: as the date of the ope os the lands to. 
settlement. a Se 

The selections should be.made on the forms uséed for ie Jiedios oe 
of indemnity school lands, so modified as to show that applications 
are made under the provisions of the act of March 2, 1907, and. must 
be supported by the usual non-mineral, non- saline and t non- occupancy 
affidavits. | , a 5 

In view of the fact that ‘pet to these lands’ '5y anew are rec-— 
ord claims, and that the unallotted lands will not be subject to 
homestead eet lement during the period within which the State 1s 
authorized to exercise the right of selection, the requirement of pub- 


lication of notice of eee on will be waived, and, as. the tracts to be 


designated as bases. for the selections are lost to the State by allot- 


ment, or otherwise, no certificates of county | officers showing non- sale 


and non- Cen by the oe of such, base tracts, need be fur- 
nished. » | | | | 
Lists of selections of the isha considered herein, ere by you, 
will be oven es serial numbers and will be transmitted to this 
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office in special letters. Care must to taken to place notations, show- 
ing the fact and date of transmittal, in each case, in the column for - 
Se in the “schedule of serial numbers ” for the month 1 in which 
the lists are accepted and transmitted. 

There is inclosed herewith, for your information and the files of 
your office, a copy of office letter “G” addressed to the Governor of 
South Dakota, November 20, 1908; also a copy of a list intended to 
show all the allotted lands ethan the area proposed to be opened, and, 
‘in addition, certain tracts which, it appears from a memorandum far 
nished by the Indian Office, are fapolveds in court proceedings, in what 
is known as the Sully suit. | 

Copies of schedules of allotments made ean ite last few months 
_ and of recent changes in allotments, are now being prepared, and will . 
be mailed to you in the near future. See that these allotments and 
changes are promptly placed of record in your office. 

- Very respectfully, 
7 Frep Dennerr, Commissioner. 
Approved: 7 
Frank PIERCE, Acting Secretary, 


Sd 


SILETZ INDIAN LANDS—TRANSFER OF CLAIM UNDER ACT OF 
; JULY 1, 1898. 


Ropert Buarr. 


There is nothing in the act of usaat LD; 1894, roviaine for the opening of 
lands in the Siletz Indian reservation, to prevent a settler on an odd-num- 
-bered section within the limits of the grant to the Northern Pacific Rail- 
way Company, who relinquished his rights under the provisions of the act . 
of duly i, 1898, from transferring his claim to lands within that reserva- 
tion, with credit for residence on the. relinquished lands. | . 


First Assistant Secretary Pierce to the Commissioner of the General 
(G. WwW. W.) Land O fice, November 30, 1908. | (C.J. G.) 


An appeal nae been filed by Robert Blair from the decision of your | 
- office of March 13, 1908, rejecting his lieu selection application as - 


individual elaniont aiden the act of July 1, 1898 (30 Stat., 597, 620). 


Blair filed Se of ae claim by settlement under the 
homestead law to the NE. 4 SE. 4, Sec. 25, T. 2 N., R. 2 E., Van- 
couver, Washington, ci was accepted by your office February 10; 
1906, and he was at the same time permitted to transfer his claim - 
to an equal quantity of land under the provisions of the act of. 
od uly 1, 1898. 

“April 11, 1906, the local officers transmitted the application of 
Blair to select lot 4, Sec. 3, T. 10.8., R. 11 W., Portland, Oregon, in 
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lieu of the land relinquished. The said lot appearing from the 
records to be free from conflicting claims, your office on August 14, 
1906, approved the selection. It appeared that Blair never made © 
proof or entry for the land embraced in his original claim and he was 
accordingly advised by your office that he would “be. required to 
proceed in accordance with the instructions contained in the circular 
letter of June 5, 1906, and make the proof prescribed therein before 
he can obtain title to the land selected by him.” It was subsequently 
discovered that lot 4 is within the Siletz Indian Reservation, the 
unallotted lands of which were ceded to the United States under 
agreement ratified and confirmed by. the act of August 15, 1894 (28 | 
Stat., 286, 826), and opened to settlement July 25, 1895, under the 
President’s proclamation of May 16, 1895 (20 L. D., 476, 478). 

view of the provisions of said act your office held in the decision now | 
under consideration that lot -4 is not subject to Blair’s lieu selection, 
which is based wpon residence upon other land. Your office there-— 


_ fore revoked its action of August 14, 1906, and rejected Blair’s appy 


cation for said lot. — . 
The act of August 15, 1894, peoles: 


‘The mineral lands shall be disposed of under the laws applicable thereto, 
and the balance of the land so ceded shall be disposed of until further provided 
by law under the townsite law and under the provisions of the homestead Jaw: 
Provided, however, That each settler, under and in accordance with the pro- 
visions of said homestead laws shall, at the time of making his original entry, 
pay the sum of fifty cents per acre in addition to the fees now required by law, 
and at the time of making final proof shall pay the further sum of one dollar 
per acre, final proof to be made within five years from the date of entry, and 
three years’ actual residence on the land shall be established by such evidence 
as is now required in homestead proofs as a prerequisite to title or patent. 


7 he part of the act of July 1, 1898, under which Blair claims the 
right of transfer is as follows: 


That all qualified settlers, their heirs or assigns, who, prior to January first, 
- eighteen hundred and ninety-eight, purchased or settled upon or claimed in good 
faith, under color of title or claim of right under any law of the United States 
_ or any ruling of the Interior Department any: part of an odd-numbered section 
in either the granted or indemnity limits of the land. grant to the Northern 
Pacific Railroad Company to which the right of such grantee or its lawful suc- 
cessor ‘is claimed to have attached by definite location or selection, may in lieu 
thereof transfer their claims to an equal quautity of public lands surveyed 
or unsurveyed, not mineral or reserved, and not valuable for stone, iron or. coal, 
aud free from yalid- adverse claim or not occupied by a settler at the time of 
such entry, situated in any State or Territory into which such railroad grant 
' extends, aud make proof therefor as in other cases provided ; and in making 
such proof, credit shall be given for the period of their bona fide residence and 
- amount of their improvements upon their respective claims in the said granted 
or indemnity limits of the land grant to the said Northern Pacifie Railroad 
Company, the same as if made upon the tract to which the transfer is made. 
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- The provisions of the act of July 1, 1898, were, by the act es May 
17, 1906 (84 Stat., 197), with the exception that the lieu selections 
made under the provisions of the later act are confined to lands within 
the State where the relinquished lands are situated, extended to in- 
clude any bona fide settlement or ay made subsequent to J anuary 
1, 1898, and prior to May 31, 1905, “ where the same has not since 
et baucenet » The relinquishment of Blair’s original claim was 
~ accepted February 19, 1906. The circular letter of June 5, 1906, un- 
published, addressed to registers and receivers, in respect to indi- 
vidual lieu selections under the act of July 1, 1898, reads: 


; In the selection of lieu lands by individual claimants under the act of July 

first, eighteen hundred and ninety-eight (30 Stat., 597, 620), where the origina! 
claim has been carried to final entry and certificate er to the submission of final 
proof entitling him-to final entry and certificate, no second homestead entry 
and final certificate will be required, but patent will issue to the ¢laimant upon > 
his lieu selection, when approved by this office (See James A, Bryars, 34 L. D., 
517). Where the original claim has not been carried to final entry and certifi- 
cate or to the submission of final proof entitling the claimant to final entry 
and certificate, said claimant, if he has completed the residence and improve- 
ments required by the law, will be required to make proof thereof in the usual 
manner, whereupon the transfer may be made as in other completed series. In 
cases, however, where the residence and improvement on the or ‘iginal claim have 
not been completed, the claimant, after the selection shall have been approved | 
by this office, will be required to make homestead entry of the selected tract 
and reside upon and improve the same for the period, which, together with 
the residence and improyements made on the original tract, is required by the 


homestead law. Thereafter, he will be required to make proof upon both the |. 


original tract and the land selected in lieu thereof, which, if satisfactory, you~ 
will accept, and upon payment of the final.fees and commission issue final 
certificate. 3 | 


_ It is urged in the appeal that under decision in the case of James 
A. Bryars (34 L. D., 517), Blair should be allowed to make second 
homestead entry for the lot in question and final proof thereon by 
showing compliance with the homestead law on his original claim. 
That case involves the act of February 24, 1905 (33 Stat., 813), pro- 
viding. for the transfer of claims, with credit for fesidenés and im- 
provements by certain homesteaders within the limits of the grant 
to the Mobile and Girard railroad whose entries were canceled be- 
cause of a superior claim through purchase from the railroad com- 
pany. Reference is also made in the appeal in connection. with the 
Bryars case, to the act of March 4, 1907 (34 Stat., 1408), and the 
regulations thereunder (35 L. D., 502, 508), which is amendatory. 
re the act-of February 24, 1905. The-acts of February 24, 1905, and - 
March 4, 190% , provide in part: : Bow , 
Such homesteader. is hereby accorded the privilege of transferring his claim 


thus initiated under *the homestead -laws to any other nonmineral unappro- 
priated public land subject to homestead entry, with full. eredit for the period 


aT : ¢ 
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of residence and for the improvements made upon his homestead hereinbefore 
first described prior to the order of its cancellation, provided he has not for- 
feited or voluntarily abandoned his homestead claim. 


The Bryars case ‘did not involve the question of transfer of aren _ 
to lands within an Indian reservation, the manner of whose disposal 
is provided for by special legislation, and the reference to that case 
_ in the circular letter of June 5, 1906, is confined to the rule governing 
the selection of lieu lands by iddividual claimants under the act of 

July 1, 1898, “ where the original claim has not been carried to final 

_ entry and eoranenté: or to the submission a final Pree. entitling him 
to final entry and certificate.” 7 
The act of August 15, 1894, requires a ‘settler on lands { in the Siletz. 
Reservation to pay fifty cents per acre therefor at the time of making 
the original entry and the further sum of $1.00 per acre at time of 
final proof, to be made within five years from date of entry, and the 
act further provides that three years’ actual residence shall be estab- 
lished by such evidence as 1s now coeds in homestead proofs as a 
prerequisite to title or patent. | 

It is in view of these requirements that your ssoifigs holds that the — 
land in question is not subject to Blair’s lieu selection, he claiming 
‘credit for residence on the land relinquished a oo under the act of - 
July 1, 1898. 

As ie payments required under the act i August 15, 1894, the act. 
of May 17, 1900 (31 Stat., 179), known as the “ Free Homesteads : 
Act,” provides: : | 


That all settlers under the homestead laws of the United States upon the 
agricultural public lands, which have already been opened to settlement, — 
acquired prior to the passage of this act by treaty or agreement from the | 
various Indian tribes, who have resided or shall hereafter reside upon the 
tract so entered in good faith for. the period. required by existing law, Shall be - 
‘entitled to a patent for the land so entered upon payment to the local land 
officers of the usual and customary fees, and no other or further charge of any 
kind whatsoever shall be required from such. settler to entitle him to a patent 
for the land covered by his entry. 


| It is clear that settlers‘on lands within the Siletz Indian Reserva- 
tion, the same having been acquired from an Indian tribe prior to 
the act of May 17, 1900, are entitled to the benefits of said act. The 
only question therefore is whether persons claiming settlement on 
odd-numbered sections, within the limits of the grant to the Northern 
Pacific Railroad Company, can transfer their claims under the act. 
of July 1, 1898, to lands within said reservation with credit for resi- | 
‘dence on the relinquished: lands. Ass to such settlers the act provides: 


that in making proof “credit shall be given for the period of their ~ > 
bona fide residence and amount of their improvements upon their  - : 


_ respective claims. in the said granted or indemnity limits 7 of the 
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land ant to ifig said Northern Pacific Railroad Company, the same 
_ as if made upon the tract to which the transfer is made.” 


~The rule that where Congress has declared lands to be subject to 


_ disposal in a specified manner, this Department has no authority to © 
- ‘dispose of them in a different manner, has been recognized and 


applied in various departmental decisions, but a different ‘disposal 


» -of lands is not sought nor involved in this case. -The character of 
«the relinquished and lieu lands is the same, namely, lands: subject to 
entry under the homestead laws, and the same requirements as to 
residence and improvements are imposed by law in both classes. It - 
is true that actual residence is required by the act-of August 14, 1894, 
‘but similar showing must also be made as to the relinquished land _. 
before a transfer or claim to any other land can be allowed or is | 
authorized under the act of July 1, 1898. As bearing upon this ques- 
tion the act of June 4, 1897 (30. Stat., 36), provides: 


That in cases in which a tract covered by an unperfected bona fide elaini 
is included within the limits of a public ‘forest reserve, the settler 
. may, if he desires to do so, relinquish the tract to the govern- 
ment and may select in lieu thereof a tract of vacant land open to settlement 
. Provided further, that in cases of unperfected claims the reqiure- - 
ments of the laws respecting. settlement, residence, improvement, and so forth, 
are complied with on the new claims, credit being allowed ror the time spent 
“on the relinquished claims. 


In the case of Frank F. McCain (34 L. D. De application ° was: 
made under said act to select a tract within the Columbia Indian 
Reservation, in lieu of an unperfected settlement claim within a 
forest reserve. The land applied: for became subject to disposal 
under the act of July 4, 1884 (23 Stat., 76, 79), which provided 

that after allotments to Indians “the remainder of said reservation. 
to be thereupon restored to the public domain and shall be disposed | 
of to actual settlers under the homestead laws only, except such por- 
tion thereof as may be subject to sale under the laws relating to entry — 
of timber lands and of mineral lands, the entry of which shall be 
governed by the laws now in force concerning the entry of such 


lands.” : 
-It was held in that case that the provision in the ice to actual set- 


tlers under the. homestead Jaws only,” was no bar to a selection of a — 
portion of said lands in lieu of an unperfected claim to lands in a 
forest. reserve based upon homestead settlement and relinquished un- 
der the act of June 4, 1897. See also case of John Ww. Leslie Co 
L. D., 28). 

The decision of your office herein is reversed and in the absence of 
other objection Blair will be allowed to transfer his claim in accord- 
~ ance with the circular letter of your office-of June 5, 1906.. 
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. MILITARY BOUNTY LAND WARRANT—UNOFFERED LAND—EQUITABLE 
; ACTION. | 


SANDY D. Buiocr. 


After the passage of the act of March 2, 1889, withdrawing the public lands of 

3 the United States, except in the State of Missouri, from private sale, the 

- land department was without authority to permit private cash entry for 
lands outside of that State, and an entry so allowed is not saa to con- 
firmation by the Board of Equitable Adjudication. 

A private cash entry allowed prior to the act of March 2, 1889, for lands which 
had never been offer ed at public sale, is void and not subject to confirma- 
tion by the Board of Equitable Adjudication, notwithstanding the land 

_ should theretofore have been offered but eenee inadvertence was omitted 
from the offering. 

Roy McDonald, 34 lL. D., 21, overruled. 


‘First Aisivont Secretary Pierce to the Commissioner of the General 
(G. W. W.) | Land Office, November 30, 1908. : (E. F.B.) 


This appeal is filed by Sandy D. Bullock from the decision of your 
office of August 14, aus ae for cancellation the location made — 
-by him of the NE. 4 1NW. 3 1, Sec. 29, T. 5 S., R. 12 E., New Orleans, 
Louisiana, with eres -generals’ derip, “apor the eround that said 
tract was not offered land at the date of the act of March 2, 1889 
(25 Stat., 854), withdrawing all public lands from private cash entry, 
except in the State of Missouri, and was therefore not protected by 
the ruling of the Department in the case of Roy McDonald (386 L. D., 
- 205), or validated by section 12 of the act of May 29, 1908 (35 
- Stat., 465). | | 

When this case came before the Department upon the appeal of | 
Bullock from your decision of April 22, 1908, holding said location 
for cancellation, it could not from the record then before the Depart- 
ment be determined whether the land in question had in fact been 
offered under the proclamation of May 8, 1879, offering certain lands 
in Louisiana at public sale. The case was therefore remanded for 
further investigation by decision of July 11, 1908, and you were 
directed to dispose of the same under the views announced therein. 
Sandy D. Bullock (87 L. D. , 283). 3 

This land was not jachides in the lists of lands that were to be : 
offered under the proclamation of May 8, 1879, giving notice of a 


sale of public lands to be made on August 26, 187 9, for the reason that - 


at the time the lists were made out the tract in anestion was covered - 
by the homestead’entry of one Hugh J. Campbell, made February 4, | 
1871, which was canceled December 8, 187 8, after the lists Hicntioned 
were prepared. 
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The act: of J ae 4, 1876 (19 Stat. 73), declared that the nublig 
jands in said State hall be offered at public sale as soon as practicable 


after the passage of said act, “and shall not be subject to private ~ 


entry until they are so offered.” It is evident that this land was not 
- offered after the act of July 4, 1876, was passed, and was not subject — 
_ to private cash entry at the date of the act of March 2, 1889, whatever 
may have been the cause of such failure to offer it. 

It is urged in the appeal that, as the entry had been canceled prior 


"to the. ae of sale, there.was no obstacle to the offering of the land, 


and that the case should be submitted to the Board. of Equitable 
Adjudication under Rule 11, authorizing the submission to the Board 
for confirmation all arivale sales of tracts which had not been: pre- 
viously offered at public sale, but where the entry appears to have. 
been permitted by the land officers under the impression that the. land 
was liable to private entry and was made in good faith. In this con- 
nection, attention is called. to the decision of the Department in the 
case of Roy McDonald (34 L. D., 21), holding that where the only 
objection to confirmation of a military bounty land warrant made in 
good faith is the purely technical one that through inadvertence of 
the land department the land located had. never been formally offered 
at. public sale, of which fact the locator was ignorant, the location. 
may be referred to the Board of Equitable “Adjudication under 
Rule 11. 
_ Whatever may have been the scope of said rule in ats application 
to entries made prior to the act of March 2, 1889, at a tinie when 
offered public lands of the United States could be purchased at pri- 
vate cash entry under the system then in force, it is evident that it 
has no application to entries made since the passage of that act, 
which withdrew absolutely from private sale all public lands of the 
United States, except in the State of Missouri, whether they had been 
offered or not, and thereafter the land department was without 
authority to allow entry of any lands in the State of. Louisiana at 
private sale. 

Under the’ law in force prior to the act of March 2. 1889, Soames | 
for public sales and private cash entries of the public lands, 1t was a. 
‘fundamental principle that private sales were never permitted until 
after the lands had been’ exposed to public auction, at a price for 
which they were afterwards subject to entry, and that a private sale 
of land made before it had been so offered was void. Eldred v. 
Sexton (19 Wall., 189.) 

The authority of the Board of ene Adjudication to conta 
private sales of lands where the lands had not been previously offered 
rested mainly upon the general law providing for the disposal of 
public lands at private sale. It was only when some > essential step 
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| required by law to subject lands to private entry had been omitted | 
_ that their jurisdiction was invoked and exercised, but it rested upon 


_- . the general law authorizing such sales as part of the system for the 


disposal of the public lands. . 

__ Mere inadvertence in: failing to offer a tract at public sale would 
not under the former system of disposing of lands at public and 
| private sale subject the tract to disposal at private sale. The question ~ 
is not whether the land should have been offered, but whether it had 


been in fact actually offered. After the abolition of the system, the 


land department was prohibited from disposing of lands at private 
‘sale, and it could not evade the law by submitting an entry to the 
Board of Equitable Adjudication for confirmation, which would be 
- doing indirectly what it was forbidden to do directly. As the ruling © 
of the Department in the case of Roy McDonald, decided July 12,. 
1905 (34 L. D. 21), is in-conflict with this view, it is hereby overruled. | 
In the case of Victor H. Provensal (80 L. D., 616) it was held that 
it was not the purpose of the act of March 2, 1889, to nullify the right 
conferred by the act of June 2, 1858, authorizing the issuance of sur-— 
_ veyor-generals’ scrip, by withdrawing from location with such scrip 


any lands that were at the date of that act (March 2, 1889) subject 


to purchase at private sale. It held that such ita continued to 
occupy that status, so far as to authorize location of them with such 

-scrip, but to bring any tract: of land within that ruling it must have 
actually been offered at the date of the act withdrawing from private 
cash entry all public lands of the United States, whether offered or ° 
unoftered. 

Later, upon a reconsideration of this question, f was held in the case’ 
of Lawrence W. Simpson (35 L. D., 399, 609) that the withdrawal: 
from private cash entry of all public lands: except in the State of Mis- . 
souri, by the act of March 2, 1889, was a prohibition against the dis- 
posal of any lands in the States not excepted by the location of any. 
warrant or scrip that was locatable only on lands subject to. private 
- cash entry. But, as locations had been allowed upon the faith of © 
* previous rulings, the Department in the case of Roy McDonald, de- 
cided December 21, 1907 (86 L. D., 205), modified the later Siuisons | 
case by pahognieine all locations made with military bounty land — 
warrants or with surveyor-generals’ scrip prior to that decision, and 
upon faith in the ruling of the Department in the cases of Victor H. 
Provensal, J. L. Bradford (31 L. D.,-182), and Charles P. Maginnis 
(Ib., 992), and under the saving pareove ph of the original decision 
in the Simpson case (35 L. D., 399). This ruling of the Department 
was confirmed by the act of J May 29, 1908 (35 Stat., 465). 

As no location of lands in Louisiana with surveyor-generals’ serip | 
was recognized as valid by the Department under the decisions in the’ 
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case of Victor H. Provensal (30 ie D. , 616), and other cases , involv- 
ing the same question, unless the land had actually been offered and 
was subject to private entry at the date of the act withdrawing the 
- public lands of the United States, except in the State of Missouri, 
from private entry, and as no location is protected by thé decision of 
the Department in the case of Roy McDonald (36 L. D., 205), or vali-. 
dated by the act of May 29, 1908, that’ was not made in accordance 
with the rulings of the Depa rtment in the Provensal case, your de- 
cision rejecting the location 1 is affirmed. ) 


REGULATIONS UNDER TIMBER AND ‘STONE L a 


“Derarruent OF THE ee ae 
: GENERAL LAND. Orrice, cae 
Washington, D. C., November 3 30, 1 908... 


: ‘Rersters AND. RECEIVERS, 


United States Land Offices. 7 


| Sms: The regulations under the act of June 3, 1878. (0 Stat. 89), : 
and amendatory acts, commonly known as the timber. and. stone law, 
are hereby revised, modified; and reissued as follows: ©) 0 ie 


PROVISION FOR APPRAISEMENT. 


a oer lands subject 60 sale under the foregoing acts, may, sididor the _ 
direction of the Commissioner of the General Land Office, ‘upon appli- 
cation or otherwise, be appraised by smallest legal subdivisions, “at 
their reasonable value, but. at not less than $2.50 per acre; and hate- | 

after no sales shall be made under said acts except as provided ‘i im 
these regulations. ge 


CHARACTER OF LANDS. SUBJECT TO ENTRY. . 


All ‘unresérved, unappropriated, nonmineral, surveyed, Febihe 
lands within the piblicland States, which are valuable chiefly for the 
timber or stone thereon and unfit fer cultivation at the date of sale, 
may be sold under this act at their appraised value, but in no case at 
less than $2.50 per acre, in contiguous legal subdivisions upon which 

there is no existing mining claim, or the improvements of any bona 
fide settler claiming under the pabliclsnd laws. The terms used in 

this statement may be defined substantially as follows for the Pepe 
of construing and applying this law: 

2. Unreserved and unappropriated lands are lands which are not. 
included within any military, Indian, or other reservation, or in a 
national forest, or in a withdrawal by the Government for reclaria- 
tion or other purposes, or which. are not covered or embraced in any 

entry, location, selection, or as which withdraws: them from the 
~ public domain. a 
8. Unocecupied lands are lands ae to the: United States coon * 
_ which there are no improvements belonging to any person who has 
initiated and is properly maintaining a valid mining or other claim. 
_58566—vor 37—-08—19 | 289 | 
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to such lands under the public land laws. Abandoned and unused 
tines, shafts, tunnels, or buildings occupied by mere trespassers 
not seeking title under any law of the United States, do not prevent. 
timber and stone entries if the land is otherwise capable of being SO 
entered. 3 

4, Nonmineral lands are such lands as are not known to contain 
any substance recognized and classed by standard authorities as 
_. mineral, in such quantities and of such qualities as would, with reason- 

_ able prospects of success in developing a paying mine thereon, induce 
a person.of ordinary prudence to expend the time and money neces-— 
sary to such’ development. - 

5. Lumber is defined as trees. of such kind and quantity, regardless 
of size, as may be used in constructing buildings, irrigation works, 
railroads, telegraph and telephone lines, tramways, canals, or fences, - 
or in timbering: shafts and tunnels or in. manufacturing, but does not 
include trees suitable for fuel only. | 

6. Lands valuable chiefly for timber, but unfit for cultivation are 
lands which are more valuable for timber than they are for cultiva- - 
tion in the condition in which they exist at the date of the application 
to purchase, and therefore include lands which could be made more 
valuable for cultivation by cutting and clearing them of timber. 
The relative values for timber or cultivation must be determined 

from: conditions of the land existing at the date of the application to 


_- purchase. 


7. Lands in all public land States may D5 entered, but timber coe | 

stone entries can not be made in the Territories or in the District of 
Alaska. | ‘og: 

BY WHOM ENTRIES MAY BE MADR. 


’§8. One timber and stone entry may be made for not more than 160 
acres (a) by any. person who is a citizen of the United States, or who 
has declared his intention to become such citizen, if he is not under 
2] years of age, and has not already exhausted his right by i reason of — 
a former application for an entry of that kind; or has not already 
acquired title to or is not claiming under the haniestond or desert 


| land laws through settlement or entry made since August 30, 1890, 


any other lands which, with the land he applies for, would aggregate 
- more than 320 acres; or (6) by an association of ate persons, or ©) 
by a corporation, each of whose stockholders is so qualified. 

9. A married. woman may make entry if the laws of the State in — 
which: she applies permit married women to purchase and hold for 
themselves realestate, but she must make. the entry for her own 


benefit, and not in the interest of her husband or any other person, . 


- and she will be required to show that the money she pays for the land 
was ‘not furnished by her husband. 
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10. Any qualified person may obtain title under. the. timber end 
"stone. law by performing the following acts: (a) Personally examin- 
ing the land desired: (6) presenting an application and sworn state-_ 
ment, accompanied by a filing fee of $10; (c) depositing with the — 
receiver the appraised price of the land; (d) publishing notice of his — 
application and proof; (¢) making final proof. a 

11. Examination of the land must be made by the applicant In 
_ person not more than thirty days before the date of his application, — 
in order that he oe knowingly swear to its character and condition. 


APPLICATION AND SWORN STATEMENT: ‘DEPOSIT. 


12. The. application and sworn statement must contain the appli- . 
-eant’s estimate of the timber, based on examination, and his valua- _ 
tion of the land and the timber thereon, by separate items. (See | 
Form A, Appendix.) It must be executed in duplicate, after having © 
been 1 to or by the applicant, in the presence of the officer admin- 
istering the oath, and sworn to by him ‘before such officer, who may 
be either the register or the receiver of the land district in which the 
land is located, a United States commissioner, a judge or a clerk of 


a court of record in the county or parish in which the land is situated, 


or one of these officers outside of that county or parish, if he is hearer. 
-and more accessible to the land than any other qualified officer, and 
has his office or place of business within the land district in which 
the land is located. Each applicant must, at the time he presents 
__ his application and sworn statement, deposit with the receiver, either 
in cash or in pestis money orders es to the receiver, a filing 
— fee of $10. . 
13. Applications by associations or corporations mast, in addition to — 
- the facts recited in the foregoing statement, show that each person. 
forming the association or holding stock in the corporation is qualified 


to make entry in his own right and that he is not a member of any 7 


_ other association or a stockholder in any other corporation which has 
filed an application or sworn statement for other lands under the 
timber and stone laws. 7 


DISPO SITION OF APPLICATION. 


14. After: application and deposit have been filed in proper form, as 


_ required by these regulations, the register and receiver will at once 


forward one copy of the application to the ,chief of field division 
having jurisdiction of the land described, who, if he finds legal 
objection to. the allowance of the application, will return it to them 
with report thereon. ‘The register and receiver will, if they concur 
in an n adverse recommendation of the chief of field division, dismiss or 
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deny the application, subject to the applicant’s right of appeal; but 
if they disagree with his recommendation, they will forward the 
record to the Commissioner of the General Land Office, with their 
report and opinion thereon, for such action as he may deem advisable. — 
‘If the chief of field ivisai finds no such legal objection to the 
application, he shail cause the lands applied for to. be appraised by 
an officer or employee of the Government. (Designation of Ap-_ 
eee Form B, Appendix.) | a 


APPRAI SEMENT: METHOD ° 


15. The officer or employee designated to make the appraisement 
must personally -visit the lands to be appraised, and thoroughly 
examine every legal subdivision thereof, and the timber thereon, 
and appraise separately the several kinds of timber at their stumpage 
value, and the land independent of the timber at its value at the 
time of appraisement, but the total appraisement of both land and 
timber must not be less than $2.50 per acre. He must, in making | 
his report, consider the quantity, quality, accessibility, and any ~ 
other elements of the value of the land and the timber thereon. 
The appraisement must be made by smallest legal subdivisions, or 
the report must show that the valuation of the land and the estimate 
of the timber apply to each and neyory subdivision ie (See 


ye, Form C, Appendix.) 


-APPRAISEMENT: MANNER OF RETURN: APPROVAL. 


16. The completed appraisement must be mailed or delivered per- _ 
sonally to the chief of field division under whose supervision it was . 
made, and not to the applicant. Each appraisement upon which-an 
entry is to be allowed must be approved respectively or conjointly 
as provided in these regulations, by the chief of field division under 
whose supervision it was made, by the register and receiver who 
allow the entry, or by the Commissioner of the General Land Office. 


APPRAISEMENT: DISAGREEMENT BETWEEN APPRAIS= 
ING AND APPROVING OFFICERS: HOW DETERMINED. 

17. The chief of field division will return to the appraiser, with his 
objections, an appraisement which he deems materially low or high, 
and the appraiser shall, within twenty days from the receipt thereof, 
resubmit the papers, with such modifications or. explanations as he | 
may deem advisable or proper, upon receipt of which the chief of | 
field division will either approve the schedule as then submitted, or- 
forward the papers to the register and receiver, with his memorandum | 
of objection. The register and receiver will ticeioon consider the __ 
case. If they approve the appraisement, they will sign the certificate _ 
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steed thereto, and-advise the chief of field division aes. If 
the register and receiver approve the objection of the chief of field 
division, they will so indicate, and if the appraising officer is an © 
employee of the Interior Department, under the supervision of the 
chief of field division, they will return the papers to the chief of field | 
division, who will fiasco order a new appraisement by a different 
officer. If, however, the register and receiver approve the objection | 
of the chief of field division, when the appraiser is an officer of another 
bureau of this department, or of another department, they will for- 
ward the record of the case to the Commissioner of the General Land 
Office, who will then determine the controversy. 


APPRAISEMENT: NOTATION AND EFFECT THEREOF. 


18. When the appraisement 1s completed, the register and receiver | 
. will note the price on their records, and thereafter the land will be — 

sold at such price only, under the provisions of the timber and stone 
acts, unless the land shall have been Teappraised i in the manner " PFo- 
vided herein. 


FAILURE TO. APPRAISE: RIGHTS OF APPLICANT: HOW — 


TERMINATED. 


19. ies the land department, as hereinbefore provided Or, 0 sti, 


' ' wise, as directed by the Secretary of the Interior, ‘shall appraise any 


| lends applied for under these regulations within nine months from - 
the date of such application, the applicant may, without notice, — 
within thirty days.thereafter, deposit the amount, not less than $2.50 

per acre, specified in his application as the reasonable value of the — 
land and the timber thereon, with the. receiver, and thereupon will 
be allowed to proceed with his application to purchase as though the 
appraisement had been regularly made. The failure of the applicant 
to make the required deposit within thirty days after the expiration 
of the nine months’ appraisement period will terminate his rights 

without notice. 7 


NOTICE OF APPRAISEMENT: PAYMENT OR PROTEST. 


20. The register and receiver, after noting the appraised price on 
their records, will immediately inform the applicant that he must, 
within thirty days from the date thereof; deposit with the receiver, 
either in lawful money or in post-office money orders payable to the 
receiver, or aS provided in section 36 hereof, the appraised price of 


the land and the timber thereon, or within the time allowed for pay-.— . 


ment file his protest against the appraisement, deposit with the 
receiver a sum sufficient to defray the expenses of a reappraisement — 
(which sum, not less than $100, must be fixed by the register and — 
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receiver and specified in the notice to the applicant) together with 
his application for Peep peaibamenty at hisown expense. (See Form D, 
~ Appendix.) : _ 


OBJECTION TO APPRAISEMENT: APPLICATION FOR 
a REAPPRAISEMENT. | | 


Ot er applicant filing his protest against an ay oRscmaant, and. 
~ his application for reappraisement, must support it by his affidavit, 
corroborated by two competent, credible, and disinterested persons, 
in which he must set forth specifically re objections to the appraise- 
ment. He must indicate his consent that the amount deposited by — 
him for the reappraisement, or such part thereof as is necessary, may 
be expended therefor, without any claim on his part for a retund or 
return of the money thus expended. | 


REAPPRAISHMENT. 


22. Upon the receipt of a protest against appraisement: and applica- 
tion for reappraisement conforming to the regulations herein, the 
register and receiver will transmit such protest and application to the 

chief of field division, who will cause the reappraisement to be made. 
by some officer other than the one making the original appraisement. © 

_ The procedure provided herein for appraisement will.be followed for _ 
reappraisement, except the latter, if differing from the former, must, ~ 
to give it effect, be approved both by the chief of field aivision and 
the register and receiver, or,-in case of disagreement between them, 
by the Commissioner a the General Land Office. (Form E, Ap-— 


pendix. ) 
‘NOTICE OF APPRAISEMENT. 


23.. When a reappraisement is finally effected, ha register and 
receiver will note the reappraised price on their records, and at once 
notify the applicant that he must, within thirty days ee the date of 
notice, deposit with the receiver the amount fixed by such reap- 
- praisement for the sale of the land, or thereafter, and without notice, 
forfeit all rights under his application. (Form F, Appendix.) — 


COST OF MAKING REAPPRAISEMENT. 


24. The officer. or employee of the United States making the 


a reappraisement shall be paid from the amount deposited with the 


' receiver by the applicant therefor, the salary, per diem, and other 
expenses to which he would have been entitled from the Govern- 
ment, in the case of an original appraisement, for his services for the 
time he was engaged in making and returning the reappraisement. 
The receiver will, out of the money deposited by the applicant, pay 
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such compensation including reasonable expenses for ane sienees 
transportation, and necessary assistants; and the officer will deduct 
from his expense account with the Government’ the amount which 
he has received from the receiver for such services. The receiver: 
will return to the applicant the amount, if any, remaining on deposit 
— with him after paying the expenses of said reappraisement. - 


FINAL PROOF. 


25. After the appraisoment or et ‘and deposit, ‘of 
purchase money and fee have been made the register will fix a time 
and place for the.offering of final proof, and name the officer before 
whom it shall be offered and post a notice thereof in the land office 
and deliver a copy of the notice to the applicant, to be by him and at 
his expense published in the newspaper of accredited standing and. 
general circulation published nearest the land’ applied” for. This 
notice must be continuously published in the paper for ‘sixty days 
prior to the date named therein as the day upon which oe De: 
must be offered. (Form “G,” appendix.) © 


TIME, PLACE, AND METHOD OF MAKING FINAL PROOF. 


26. Final proof should be made at the time and place mentioned i in 
the notice, and, as a part thereof, evidence of publication, as required 
by the previous paragraph, should also be filed. If final proof is not 
made on that day or within ten days thereafter, the. applicant may 
~ lose his right to complete entry of the land. Upon satisfactory show- 
ing, however, explaining the cause of his failure to make the proof | as 
above required, and in the absence of adverse claim, the Commis- 
sioner of the General Land Office may authorize him to readvertise © 
-. and complete entry under his previous ep pneaon: Gee Form “TH, a 

Domne) = | 
| FINAL ENTRY. 


27. “After an. appraisement or reappraisement has been approved, 
the payments made, and satisfactory proof submitted-in any case as 
- required by these eer the register and receiver "wil, if no 

protest or contest is pending, allow a final entry. | Lae eS 


| GENERAL PROVISIONS. 
CONTESTS AND PROTESTS. 


28, Protest may be filed. at any time before an See Is cae | 
and contest may be filed at any time before patent issues, by any per- 
son who will furnish the register and receiver with a:. corroborated 
affidavit alleging facts sufficient to cause the cancellation of the entry, 
_ and will pay the cost of contest. aga 
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29. “Wha an mapped swear falsely wn his application o or sworn state-— 
, ment, he will be liable to indictment and punishment for perjury. 
and, if he be guilty | of false swearing or attempted fraud in connection 
with his efforts to obtain title, or if he fail to perform any act or make 
- any payment or proof in the manner and within the time specified in 

the foregoing regulations, his application and entry will be disallowed 
-- and all moneys paid by him will be forfeited to the Government, and 
his Rabie under the timber ane stone acts will be exhausted. 


‘EFRECT OFr APPLICATION TO EUBCHSSE: 


30. op an » application has been presented hereunder no “other 
person. will be permitted to file on the land embraced therein under 
any public-land law until ‘such application shall have been finally 
disposed of adverse to the applicant. : 

_ 81.. Lands appraised or reapprarsed hereunder, but ik sold, may; 
upon the final disallowance of the application, be entered by any 
qualified person, under the provisions of the timber and stone laws, 

at. its:appraised or reappraised value, if subject thereto. _ 
_. 82. Lands apphed for but not appraised and not. entered: under 
: these’ regulations may, when the rights of the applicant are finally 
terminated, be disposed of as ‘though such ED een had not been 
filed. 

33. “Any lands wih hie not been eeappraiced may be seappriel 
‘upon the request of an applicant therefor under these regulations 
who complies with the requirements of section 21 hereof. | 

“84. An applicant securing a reapprarsement under these Regula- — 
tions shall acquire thereby no right or privilege except that of pur- 
chasing the lands at their reappraised value, if he is qualified, and | 
if the lands are subject to sale under his application; and he must 
otherwise comply with these Regulations, but shall not, in any event, 
be entitled to.the return of any money deposited by him and ex- - 
pended in such reappraisement. 

85: The Commissioner of the General Land Office may at any time 
direct the reappraisement of any tract or tracts of public ia 
when, in his opinion, the conditions warrant such action. 

36. Unsatisfied military bounty land warrants under any act of 
Congress and unsatisfied indemnity certificates of location under - 
the act of Congress approved June 2, 1858, properly assigned to the 
applicant, shall be receivable as cash in payment or part payment - 
or lands purchased hereunder at the rate of $1.25 per acre. 

37. Any applicahon to purchase tumber and stone lands filed before 
January'1, 1909, which does not conform to these regulations shall 
be suspended, and the register and receiver should at once notify the 
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applicant that he may, if he so elect, file a new Boies conforma-_ 
ble to these regulations within thirty days from the date of the notice, 
and that failure to file such new application within the time specified 
— will work a forfeiture of all rights under his suspended application, 
which will thereupon stand rejected without further notice. | 

38. These regulations shall be effective on and after December 1, 
1908, but all applications to purchase legally pending on November 30, 
1908, may be completed by compliance with the eon in force : 
at the time such applications were filed. 

39. The forms mentioned herein and included in the appendix 
hereto shall be a part of these regulations. , 


ENTRY OF STONE LANDS. 


40. The foregoing regulations apply to entries of lands chiefly 
valuable for stone, and the forms herein prescribed can be modified 
in such manner as may be necessary to the making of entries of stone 
lands. 3 

| | FORMER REGULATIONS REVOKED. 


«ALL Al former regulations, decisions, and practices in conflict with 
these regulations are hereby revoked. ) | 
‘Very. sa cae | Frep DENNETT, 


| Commassioner, 
Approved: | 


JAMES RUDOLPH GARFIELD, 
Secretary. 
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APPENDIX. 


REGULATION S APPROVED N Neen 30, 1908. 
ACTS: RELATING TO TIMBER AND STONE ENTRIES, 


AN ACT For the sale of timber lands in the States of California, Oregon, Nevada, and in eee 
ee Territory. 


Be vt enasted by the Senate and House of Representatives of the United States of yer 
in Congress assembled, That surveyed public lands of the United States within the 
States of California, Oregon, and Nevada, and in Washington Territory, not included 
within military, Indian, or other reservations of the United States, valuable chiefly 

for timber, but unfit for cultivation, and which have not been offered at public sale, 
according to law, may be sold to citizens of the United States, or persons who have 
declared their intention to become such, in quantities not exceeding one hundred and 
sixty acres to any one person or association of persons, at the minimum price of two 
dollars and fifty cents per acre; and lands valuable chiefly for stone may be sold on the 
_ same terms as timber lands: Provided, That nothing herein contained shall defeat or 
impair any bona fide claim under any law of the United States, or authorize the sale 
of any mining claim, or the improvements of any bona fide settler, or lands containing 
gold, silver, cinnabar, copper, or coal, or lands selected by the said States under any 
law of the United States donating leads for internal improvements, education, or 
other purposes: And provided further, That none of the rights conferred by the act 
approved July twenty-sixth, eighteen hundred and sixty-six, entitled ‘‘An act granting 


the right of way to ditch and canal-owners over the public lands, and for other pur- 


- poses,’’ shall be abrogated by this act; and all patents granted shall be subject to any 
vested and accrued water rights, or rights to ditches and reservoirs used in connection 
_ with such water rights, as may have been acquired under and by the provisions of said 
act; and such rights shall be expressly reserved in any patent issued under this act. 
Sec. 2. That any person desiring to avail himself of the provisions of this act shall - 
file with the register of the proper district a written statement in duplicate, one of 
which is to be transmitted to the General Land Office, designating by legal subdivisions 
the particular tract: of land he desires to purchase, setting forth that the same is unfit 
for cultivation, and valuable chiefly for its timber or stone; that it is uninhabited; 
contains no mining or other improvements, except for ditch or canal purposes, where 
any such do exist, save such as were made by or belonged to the applicant, nor, as" 
deponent verily believes, any valuable deposit of gold, silver, cinnabar, copper, or 
coal; that deponent has made no other application under this act; that he does not. . 
apply to purchase the same on speculation, but in good faith to appropriate it to his 
own. exclusive use and benefit, and that he has not, directly or indirectly, made any. 
agreement or contract, in any way or manner, with any person or persons whatsoever, 
by which the title which he might acquire from the Government of the United States - 
should inure, in whole or in part, to the benefit of any person except himself; which 
statement must be verified by the oath of the applicant before the register or the 
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receiver of the land office within the district where the land is situated; and if any | 


person taking such oath shall swear falsely in the premises, he shall be subject toall — 


the pains and penalties of perjury, and shall forfeit the money which he may have paid 
for said lands, and all right and title to the same; and any grant or conveyance which ~ 
he may have made, exceptin the hands of bona. fide purchasers, shall be null and void. 
Sec. 3. That upon the filing of said statement, as provided in the second section of 
this act, the register of the land office shall post.a notice of such application, embracing 
a description of the land by legal subdivisions, in his office, for.a:period of sixty days, * 
and shall furnish the applicant a copy of the same for. publication, at the expense of 
“such applicant, in a newspaper published nearest the location of the premises, for a like 
period of time; and after the expiration of said sixty days, if no adverse claim shall have 
been filed, the person desiring to purchase shall furnish to the register of the land office. 
satisfactory evidence, first, that said notice of the application prepared by the registér 
as aforesaid was duly published in a newspaper as herein required; secondly, that the 
land is of the character contemplated in this act, unoccupied and without improve- — 


ments, other than those excepted, either mining or agricultural, and that it apparently __ 


contains no valuable deposits of gold, silver, cinnabar, copper, or coal; and upon pay- - 
‘ment to the proper officer of the purchase money of said land, together with the fees of 
the register and the receiver, as provided for in case of mining claims in the twelfth — 
section of the act approved May tenth, eighteen hundred and seventy-two, the ap- 
plicant may be permitted to enter said tract, and, on the transmission to the General 
Land Office of the papers and testimony in the case; a patent shall issue thereon: 
Provided, That any person having a valid claim to any portion of the land: may object, _ 
in writing, to the issuance of a patent to lands so held by him, stating the nature of his 
claim thereto; and evidence shall be taken, and the merits of said objection shall be 
determined by the officers of the land office, subj ect to appeal, as in other land cases. 
Effect shall be given to the foregoing provisions of this act by Peganeuons to be pre- 
scribed by the Commissioner of the General Land Ofice. | 

Suc. 6. That all acts and ee of acts inconsistent with the oe of this act 
are hereby repealed. 


Approved, June 3, 1878. (20 Stat. » 89.) 


AN ACT To authorize the entry of lands chiefly valuable for building stone under the placer mining laws. 


Be tt enacted by the Senate and House of Representatives of the United States of America. 
in Congress assembled, That any person authorized to enter lands under the mining © 
laws of the United States may enter lands that are chiefly valuable for building stone 
under the provisions of the law in relation to placer mineral claims: Provided, That | 
lands reserved for the benefit of the public schools or donated to any Se shall not 
be subject to entry under this act. 

Sec. 2. That an act entitled “An act for the sale of timber nade in the State of Cali- 
fornia, Oregon, Nevada, and Washington Territory,” approved June third, eighteen 
hundred and seventy-eight, be, and the same is hereby, amended by cee out the 
words ‘‘States of California, Oregon; Nevada, and Washington Territory” where the 
same occur in the second and third lines of said act, and insert in lieu thereof the words 
“‘public-land States,’’ the purpose of this act being to. make said act of June third, 
eighteen hundred and seventy-eight, applicable to all the public-land States. _ 

Src. 3. That nothing in this act shall be construed to repeal section twenty-four of 


the act entitled ‘‘An act to repeal timber-culture laws, and for other purposes, ae 


approved March third, eighteen hundred and ninety-one, 


Approved, August 4, 1892, (27 Stat., 348.) » 


~ 
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AN- ACT To provide for the location and satisfaction of outstanding military bounty land warrants and 
certificates of location under section three of the act approved June second, eighteen hundred and fifty- 
eight. . 

_ Be it enacted by the Senate and House of Representatives of the United States of America 

_ tn Congress assembled, That in addition to the benefits now given thereto by law,-all. 

unsatisfied military bounty land warrants under any act of Congress, and unsatisfied | 

indemnity certificates of location under the act of Congress approved June second, 

‘eighteen hundred and ‘fifty-eight, whether heretofore or hereafter issued, shall. be 
receivable at the rate-of one dollar and twenty-five cents per acre in payment or. part 
payment for any lands entered under the desert land law of March third, eighteen 
hundred and eighty- [seventy-] seven, entitled “An act to provide for the sale of 
desert lands in certain States and Territories,’’ and the amendments thereto, the tim- 
ber-culture law of March third, eighteen hundred and seventy-three, entitled ‘‘An 
act to encourage the growth of timber on the Western prairies,’’ and the amendments © 
thereto; the timber and stone law of June third, eighteen hundred and seventy- 
eight, entitled ‘‘An act for the sale of timber lands in the States of California, Oregon, 

Nebraska, and Washington Territory,” and the amendments thereto, or for iende 

which may be sold at public auction, except such lands as shall have been purchased _ 

- from any Indian tribe within ten years last past. 

Approved, December 13, 1894. (28 Stat., 594.) 


_ AN ACT To abolish the distinction between offered and unoffered lands, and for other purposes, 


Be wt enacted by the Senate and House of Representatives of the United States of America 
‘in Congress assembled, That in cases arising from and after the passage of this act the 
distinction now obtaining 1 in the statutes between offered and unoffered lands shall 
no longer be made in passing upon subsisting preemption claims, in disposing of the 
public lands under the homestead laws, and unde the timber and stone law of June 
third, eighteen hundred and seventy-eight, as extended by the act of August fourth, 
eighteen hundred and ninety-two, but in all such cases hereafter arising the land in 
question shall be treated as unoffered, without regard to whether it may have actually — 
been at some time offered or not. 

* % #% % : * %* ; * 


_Approved, May 18, 1898. (80 Stat., 418.) 


AN ACT To amend the Act of Congress cf March eleventh, nineteen hundred and two, ne to 
homesteads. aie 


Be it enacted by the Senate and House of Representatives of the United States of America 
an Congress assembled, That an Act entitled ‘““An Act to amend section twenty-two _ 
hundred and ninety-four of the Revised Statutes of the United States,’’ approved 
March eleventh, nineteen hundred and two, be, and the same is hereby, sence to 
read as follows: 

“That section twenty-two hundred and ninety-four of the Revised Statutes of the 
United States be, and the same is hereby, amended so as to read as follows: 

‘«¢Snc. 2294. That hereafter all proofs, affidavits, and oaths of any kind whatsoever 
required to be made by applicants and entrymen under the homestead, preemption, 
timber-culture, desert-land, and timber and stone Acts, may, in addition to. those now 
authorized to take such affidavits, proofs, and oaths, be made before any United States 
commissioner or commissioner of the court exercising Federal jurisdiction in the Ter- 
ritory or before the judge or clerk of any court of record in the county, parish, or land 
district in which the lands are situated: Provided, That in case the affidavits, proofs, 
and oaths hereinbefore mentioned be taken out of the county in which the land is: 
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ipa the piesa must show by affidavit, ee to the Caiiniesloase of the 
Geéneral Land Office, that it was taken before the nearest or most accessible: officer - 
- qualified to take said affidavits, proofs, and oaths in the land districts in which the 

Jands applied for are located; but such showing by affidavit need not be made in 
-making final proof if the Broo! be taken in the town or city where the newspaper is 
‘published in which the final proof notice is printed. The proof, affidavit, and: oath, 
when so made and duly subscribed, or which may have heretofore been so made and: 
duly subscribed, shall have the same force and effect as if made before the register 
and receiver, when transmitted to them with the fees and commissions allowed and 
required by law. That if any witness making such proof, or any applicant making 
such affidavit or oath, shall knowingly, willfully, or corruptly swear falsely to any 
material matter contained in said proofs, affidavits, or oaths he shall be deemed guilty — 
of perjury, and shall be liable to the same pains and penalties as if he had sworn 
falsely before the register. That the fees for entries and for final proofs, when made 
before any other officer than the register and receiver, shall be as follows: 
“«¢For each affidavit, twenty-five cents. 
“Bor each deposition of claimant « or witness, when not aicpael oe the officer, . 
_ twenty-five cents. 

‘«¢For each deposition of claimant or witness, prepared by the officer, one detlax 
' «6 Any officer demanding or receiving a greater sum for such service shall be euilty 
_of a misdemeanor, and upon conviction shall be ppeneee for each offense by a fine 
not exceeding one hundred dollars. oS 

Approved, March 4, 1904. (33 Stat., 59.) _ 


. AN ACT Making seasteuuin lots for sundry civil expenses of nan Government for itis fiscal year ending 
June thirtieth, eighteen hundred and ninety-one, and other purposes. 


Be it aca by the Senate and House of ee of the United States of eee 
in Congress assembled, | | - . 

No person who shall, after the passage of this act, enter upon any of the public lands 
with a view to occupation, entry, or settlement under any of thé land laws shall be © 
‘permitted to acquire title to more than three hundred and twenty acres in the aggre- 
gate, under all of said laws, but this limitation shall not operate to curtail the right 
of any person who has heretofore made entry or settlement on the public lands, or 
- whose occupation, entry, or settlement is validated by this act; Provided, That in all 
patents for lands hereafter taken up under any of the land laws of the United States 
or on entries or claims validated by this act, west of the one hundredth meridian, it 
shall be expressed that there is reserved from the lands in said patent described 4 
right of way thereon for ditches or canals constructed by the authority of the United 
States. | ‘ 

Approved, August 30, 1890.. (26 Stat., 391.) 


AN ACT To repeal the timber-culture laws, and for cinee purposes. 


‘Be vt enacted by the Senate and House of Representatives of the A Unied States us America 
im Congress assembled, - | 

Suc. 17. That reservoir sites located or selected and to be located and selected | 
under the provisions of “An act making appropriations for sundry civil expenses of 
- the Government for the fiscal year ene q une thirtieth, eighteen hundred and - 
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eighty-nine, and for other purposes,” and amendments thereto, shall-be restricted 
- to and shall contain only.so much land as‘is actually necessary for the construction 
and maintenance of reservoirs, éxcluding so far as practicable lands occupied by . 
— actual settlers at the date-of the location of said reservoirs; and that the provisions of 
“An act making appropriations for sundry. civil expenses of the Government for the 


- fiscal year ‘ending: June: thirtieth; eighteen: hundred: and. ninety-one, and for other ~ 


_ purposes,’ which reads‘as follows, viz: ‘‘No person who shall after the passage of this _ 
act enter upon any of the public lands with a view to occupation, entry, or settlement 
under any of the land laws shall be permitted to acquire title to more than three hun- 
dred and twenty acres in the aggregate under all said laws,” shall be construed to 
include in the maximum amount of lands the title to which is permitted to be acquired 
by one person only agricultural lands, and-not include lands entered or sought to be | 
entered under mineral-land laws. a as 
Approved, March 3, 1891. (26 Stat., 1095.) ; 


The 320-acre limitation provided by the above acts of August 30, 1890 (26 Stat., 
391), and March 8, 1891 (26 Sitat., pene applies to timber and stone entries. (33 
L. D., 539, oe.  % 


[Form Ad _ ae | 
-* : APPLICATION AND SWORN STATEMENT, 


[To be made in duplicate. ] 
Act Junz 8, 1878, anp Acts _AMENDATORY. 
DEPARTMENTAL REGULATIONS APPROVED NOVEMBER 30, 1908. 
Unirep States LAnp Orricz, 

| _ _ | | = LO08.. ** 
, hereby make application to purchase the quarter of section 

, In township and range , in the State of , and the timber 
thereon, at such value as may be fixed by appraisement, made under the authority of | 


the Secretary of the Interior, under the act of June 3, 1878, commonly known as the 
‘“Timber and stone law,’ and acts. amendatory ther eof. and in support of this applica- 














I, 














tion I solemnly swear: That I am a native (or naturalized) citizen of the United States . - 





(or have declared my intention to become a citizen); that I am - - years of age — 
and by occupation: ; that I did on —, 19—, examine said land, and ~ 
from my personal knowledge state that said land is unfit for cultivation and is valnable 
chiefly-for its timber, and that to my best knowledge and belief, based uponsaid exami- 
-nation, the land is worth dollars, and the timber thereon, which I estimate to be 
feet, board measure, is worth dollars, making a total value for the land — 
and timber of dollars and no more; that the land is uninhabited; that it contains’ - 
no mining or other improvements, nor, as I verily believe, any valuable deposit of 
gold, silver, cinnabar, copper or coal, or other minerals, salt springs or deposits of salt; 
that I have made no other application under said acts; that I do not apply to purchase - 
the land above described on speculation, but in good faith to appropriate it to my own 
exclusive use and benefit; that I have not, directly or indirectly, made any agreement 
or contract, in any way or manner, with any person or persons whomsoever, by which 
the title I may acquire from the Goverment of the United States may inure in whole 
- orin part to the benefit of any person except myself; that since August 30, 1890, J have 
- notentered and acquired title to, nor am I now claiming, underan entry madeunderany. 


‘ 
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of the nonmineral public land laws, an amount of land which,.together with the land 
now applied for, will exceed in the aggregate 320 acres; that I am not a member of any 
association, or a stockholder in any corporation which has filed an application and 
sworn statement under said act; and that my post-office address is 
place any notice affecting my rights under this application may be sent. I request 
that notice befurnished me for publication inthe newspaper, published at 

















Gign here, with full Christian name. ) 


I hereby eotity that the for egoirig affidavit was ae to or iy affiant ; in my presence 
before affiant affixed signature thereto; that affiant is to me personally known, or has 
been satisfactorily identified before me by 
address); that I verily believe affiant to be a qualified applicant and the ‘identical 








, at which - | 


(give full name and post-office _ 


person hereinbefore described, and that said affidavit was duly subscribed and sworn 











to before me, at my office in 
the - land district this 


~ (town), 
day of - 


(county and State), within » 











19, 








- (Official designation of officer.) 


In case'the applicant has been naturalized or has declared his intention to become a 
citizen, a certified copy of his certificate of naturalization or declaration of intention, - 
as the case may be, must be furnished. 

If the residence is in a city, the street and number must be given. 
The newspaper designated must be one of general circulation, poy eae nearest 
the eee 


[Form B.]_ | SO | 
mS DESIGNATION OF APPRAISER. 


DEPARTMENTAL ReGuLatTions APPROVED NovemBer 30, 1908 






































eee (es 
Sir: You are designated to appraise the | quarter of section ; township 
,——, and range ———, —, which embraces a total of acres. This land 
has been applied for by , Of - . , under the timber and stone 


law. If you accept this designation, it will be your. duty to personally visit and care- _ 
- fully examine each and every legal subdivision of the land, and the timber thereon, 
and to make a return through this office of the approximate. quantity, quality, aaa 
the stumpage cash value of the various kinds of timber, the cash value of the land, 
and the total value of the land and timber. : The total appraisement of the land. snd 
timber, however, must not amount to less than two dollars and fifty cents per acre 
for each acre appraised. Each leeal subdivision must be separately appraised, or 
your return must show specifically that the appraisement applies to each legal sub- 
division. — 

Please inform me as soon as possible, and not later than — 9 whether 
you will be able to do the work, and also advise me the approximate date the appraisal 
will be completed. 

Very respectfully, 











Chief of Field Division, General Land Office’ 


—_ 
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[Form C.] | oe | 
mo APPRAISAL, TIMBER AND STONE LANDS. | 


Acr Marca 3, 1878, anp Acrg AmENDATORY. 
DEPARTMENTAL REGULATIONS APPROVED NOVEMBER 30, 1908. 
Value of | Total value| Value of 
Lot or quarter-| Kind of | Quality Board Stumpage Character] land ex- |; oflandand} Jand and 


: : feet value : : : : 
quarter. timber. | of timber. of soil. |clusive of} timber per | timber per 
| per tract.) per M.» . timber. acre. tract. 


-_ de — 








7 re 
Timber must 3 logged by — 
_ Distance logs or lumber are to be transported to market, 
cost per M for transportation of logs or lumber to market, 
(yes or no). Manufacturing possible on the ground? | —(yesorno). Will 
there be improvement in logging facilities in the vicinity? - (yesorpo). Will 
the demand for timber products be likely to increase-in the neighborhood in the near 


(wagon haul, flume, river driving, or railroad). | 
miles. Approximate 
dollars. Accessible? 





























future? © (yes or no). Nearest available quotations on stumpage for the species’ 
estimated 7 24 
| ———— 
STATEMENT BY APPRAISER. | 
-T have carefully seamnined each and. every legal sie ann of the quarter 











of section , township -~——, range , and the timber thereon, and the 
estimates included in the above table and the foregoing statement were based on per- 
sonal examination. I did not find any indication that the land or any part thereof 
contains any valuable mineral or coal deposits, and found no improvements or other 
evidence that any claim is being asserted under any of the public-land laws. I recom- 
mend that the application to purchase receive favorable action. > 








Appraiser, 


ACTION ON APPRAISEMENT. 


I have carefully examined the within appraisement and find no reason to Kelieve. | 


that it is improperly made. 
It 1 is therefore, accordingly, APPROVED. 








ea of Field Pawn: 


Norn .—The epee of the appraisal by: the ahigs of field division is final, Aw DO 
action is required thereon by the register and receiver, except to note the appraised 
_ price on their records, and to issue the necessary agtices: The register and receiver 
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ail in ike event t of a disagreement between the appraiser and re chief of field. - 


So division, and. their concurrence with the appraiser, sign the following certificate: mat ae 





—Unrrep STATES LAND Oinox, - ; 


a 


? 








“We have carefully: considered the within. eae and the sejacions thereto: 


i a urged by the chief of field. division, and, believing that the saa is not materially 


ae, apore November 30, 1908. 


oes ee and stone application No. 
a in the total sum of 


a high or low, the same is hereby approved. - ) 
rts | | — ——., | Repoia 
—__ ——_, > Receiver. 


Now —It aie. register and receiver concur in the adverse Siac a ne chiet of 


ey ‘division they will proceed in accordance with paragraph 17 of the o Regma a a : 


£ 


"SUGGESTIONS TO APPRAISER. 


| The appraiser icald fill i in each blank eaafilly _ legibly. Under the head. of 
. kinds of timber he should state the species, stich as ‘“‘yellow pine,”’ ‘‘white pine,’ 
, “Douglas fir,’’ “‘spruce,’’ etc. Ii there are more than four leading species, all others 
- should be under the head of ‘‘Miscellaneous,’’ in the fifth space. The quality of the. 
_ timber. should be judged as far as possible at local sabes and should me indicated 
_ by such descriptive words as “excellent,” “good,’’ “fair,”’ and ‘poor.’ 
In ae first column - to the sc the description of the land should be given. 


. (Porm D. 4 : 
| re ‘NOTICE TO ‘APPLICANT OF APPRAISEMENT, 
eas. | Dee eaene REGULATIONS Approvep NovemBer 30, 1908. Roe 


 Unrrep States Lanp Orrice, 








? 








oe a - a3 
‘Sm: You are informed that the land, aad the Ginbes Gisteon’ erivacod | in sour a 
, filed —, 19—, have been appraised: 








dollars. ; 
“You are therefore notified that your application : for said land will ie sini wither 





"out further notice, if you.do not, within thirty days after date of this notice, deposit the 
- appraised price of the land with the receiver of this office, or file your ‘written protest -— 
mer against such appraisement, setting forth clearly and specifically your objection thereto, 
Pas which. protest must be sworn-to by you, and corroborated by two competent, credible,. 


and disinterested persons. The protest, if filed, must be accompanied by your — 


s ‘application. requesting that the land be > reappraised at; your expense, and you. must. . 


: ~~ deposit with the receiver the sum of - 





dollars, to be expended therefor, and you - 


< must indicate your consent that the amount so deposited may be expended for the - 


- “reappraisement, without any. claim on your part that any portion ‘thereol, 80 coendet 


ae _ shall be returned or refunded to you. 


: -53566—vor 8 37 —08-——20, 
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| Ifa ‘reappraisement is made under your Jiplioations you vill securé no ‘Fight or 
_ privilege, except that of purchasing the lands at their reappraised value, if piney are 
=. oar to sale and you are properly ee Sn apy - | 


Wis sig ora | 
———— ——- Regi 





_ REAPPRAISEMENT. oe, 


Terie, C may be modified so as to. show that the action. taken isa reappraisement | 


is instead of an original appraisement. The return of the appraising officer and indarse- | | 
ments by the chief of field division and the register and receiver must show that the ~ oe 5 
"action taken is-@ reappraisement, and it must be. approves conjointly Py the: chief eS 


-. gection 


_ of field division and the register and receiver. 
iron, F.] 
2" NOTICE OF REAPPRAISEMENT. 


| Daparracmeras, Rucunarions Keegan November 30, 1908. 


Unrrep States Lanp ‘Civics. 


— 


. r 





eee 
. . 


eed 


y] 











‘Sir: You are advised that, pursuant to your application, the. “quarter of .- 
tion ———, township , and range , and thé timber thereon, embraced — 
ip your timber and stone es statement, No. —, have. been reappraised, and the © 
price fixed at. ‘dollars, which amount you must deposit with the receiver 
of this office within thirty days from date of notice hereof, or your appheuor will be 














; finally disallowed without further notice. 


Very respectfully, 








, Receiver. 


pore, Ge: a 


se | NOTICE © OF APPLICATION: TO PURCHASE. UNDER ‘TIMBER AND oat 


| STONE LAWS. 
DEPARTMENTAL REGULATIONS APPROVED Novemner 30, 1908. 


Uke STATES © Tae Onan 








,didon 











= Notice is hereby Biven that , whose post-office address is — 
' . the ——— day of- 
No. —to purchase the— quarter of section , township - plage 
| M., and the timber thereon, under the provisions of the ae of J une 3, 1878, — 
and acts aime datory, known as the “Timber and stone law, ” at such value as might 
be fixed by appraisement, and that, pursuant to such application, the land and time e° 
ber thereon have been appraised, the timber estimated - board feet, at $— 


ie M, and the land $ 



































, Register, 


_ =e 


, L9—, file in this fice his sworn statement and soplications Pac 


7) OF combined value of the land and ee at i 3 Ss at 


— sworn statement and application, No. ——, for- | 
, Tange = — meridian; that the land is valuable chiefly for its timber,  ~ 
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* that said. applicant all offer final proof in Papert of his application and sworn state- - 

ment on the day of - —, before , at. 
| = is at liberty to protest this. ae pefore: ‘ohtrhy or initiate a eontest at. any time 
_ before patent issues, by filing a corroborated affidavit. in. this ae alleging. facts 
_ which aoe defeat the ae =e ee Sede fe 

















ae 





, Register. : 


“Where eee is issued oe section 19,. ihe foe . will modify the plank 80 as 
to show the valuation placed on the’ land: and the timber thereon was that made by 


Any person — : 


the applicant. when he filed his sworn statement, instead of being fixed by appraise a 
- Iment. . | : 


- [Form BH.) “TIMBER OR STONE ENTRY. 
— = | (3100.) | 


(Departaeat peaietions approved by the Secretary of thé Interior November § 30, 1908. d 
7 DE PARTMENT OF THE INTERIOR. ee 





ay S. ey Oretce, - ee ——, Non 


| Bnaigt No. 





ay ns “FINAL PROOF. 





T hereby: solemaly's swear hat ie am the identical - 








, section 

















| and is, in its present condition, unfit: for cultivation; that it is unoccupied and without: 


who presented __ 
, township 


- _improvements of any character, except for ditch or canal purposes, and that it appar- o 


- ently contains no valuable. deposits of gol, silver, cinnabar, copper coal, wanes or | 
| salt springs. eee. ee aes s | 7 i 








(Sign here, with full Christian name.) ~ 








. . a os | Postrace o addres.) a 
‘I eseby santity that fhe foregoing affidavit was “ed to or by affiant i in my presence 


before affiant affixed signature thereto; that affiant-3 is ‘to me personally known (or has — | 








. been satisfactorily identified before me by - ; that I verily believe affiant | 
: (Give: full name and post-office address. ; 


| a be a qualified Applicant and the identical ‘person. hereinbefore hectibed: and d that “oe . 





= affidavit was aay subscribed and sworn to. before me, at oy sete in» ; 


7 (Town.) 
» 19, 7 

















~, waibia the 


_ es - land district, this ~ 
(County and State: ) 


~ day of 


ee 
To 


i eee 








(Official designation | of officer. a a 


“This form of proof can as accepted énly where the land embraced in the application . | 


‘to purchase has been appraised or reappraised pursuant to the provisions of the Timber . he a 


| and Stone Regulations approved November 30, 1908; by the Secretary of the Interior. — 
Proof supporting applications to purchase under section 19 of the. said regulations: 


| i OF: under applications pending November 30, 1908, must be made by. the ap steue: ~ | 


and two witnesses, as required. by. the regulations i in Re oe ‘to December 15 1908. 
eee) Forms 4-870 and es: do HPs ) 
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4g : (To. be used. only when sale is. made. Gade séetion 19° of the. 


| : of my application to purchase: the: 


regulations approved. November 30, 1908, and in. sales: under 
es era pendins November 30, 1908. | oe 
3 ee ee | 
(Form approved by the Secretary of the Interior November 12, 1907. ) 
DEPARTMENT OF THE INTERIOR. 


TIMBER OR STONE ENTRY. 
TS. Lanp Ormice, —, —. 





TESTIMONY OF CLAIMANT, 


oo (give full Christian name), being duly called as a witness in support. 


I, 
yeecion 9 PownEID = cal Ts 

















meridian, testify as follows: | 
| Question. 1 What is. eyOUr age, occupation, post-office address, and. where do you _ 
live? ee rT ee eee Oe A ee ee , | eS AG 

PNTAWEEs pan cee otaku ee ate tenths 2 Se eee 4 





ven s ~ Question yay ‘Are you a native-born. citizen of the: United States; an: it 80, in n what az | 
“Ae State or Territory were yom born? | Are yout married or mele i aoe sag. 


Answer. . Ee AOE ie Rea ee os os 2. See seceucetcae 
Question 8. Are you the aeeucal, person who applied to purchase this land on the 








rs day of - , 19, a0 made the sworn, statement ve by. law ps that. ae 
ae “day? gee | 2 be 2 se | 
. _ Answer. Be ce eee Sle arse ye eat onc fe tic ae pend tee Ce cai are ie lala, 


~~ Question 4. Have you made a ‘personal examination 1 of each smallest ‘Tegal subdi- ee 


'. vision of the land applied for? ey ee cee ae ee Ee 
eer ae ae eee Oe ee: = 


, _ Question 5. ‘When, under what circumstances, ‘and with whom + was such examina | 


Answer. ee ee eee ee ee ee eee eee ee ere rrr es 


~ Question 6. How did you identify. said land? en It. fully 


Answer. Pe Le a er ee On Oe ee ee 
Question. 7. Is the ‘land. occupied; or are ‘there any y improvements on ite tf 50, i oe 


. ee them and state whether they belong to you.. 


Answer. Le Oe eer nce ot eee a 


- Question 8. Is the land fit for cultivation, or would it ge fit. for cu yenon if ae - - 


7 timber were removed? 


Answer. ......--..- baie oe Chalet te eu ee Retains 
Question 9. What. is the situation of thisland, what is the nature of the soil, aad 7 


what causes render thes same unfit for cultivation? 
BOR. eee he SP eae ae re ee je oe ee nace Gh, Bdord cee owtetee Wt tela a 
Question 10. Are heres any ‘salines or ‘adicatione of deposits of paid: silver, cinnabar, 
copper, coal, or other minierals- on this land? If so, state what they are. : 
. Answer: iste Oo Goxoiudlewedeus utube Medan ein eee meus ok set ee ek ee ease ee 
Question 11. Is the land valuable for taineral or more valuable for. any other pur- 
poses than for the timber 0 or stone thereon, or is it ehienly valuable for timber or stone? 
(Answer each ue ). . . ) : 


. Answer.. Sie ea ts sre a ea en Oh ee it ae a peel, 
Question 12. on has incts do ‘you, conehide that the land is. s chielly valuable ee 


eee 3 timber and stone? : 2a 


Answer.: 1. i.e....0- aes en ae ee ee ee ean 
Question 18. How many thousand feet, board measure, “of lumber do. you estimate 


ee ; that there is on this. entire tract? | What i is the stampage value of same? 


; Answer: ee sae headless ee Ce oee eta eae - : es jeg eee 


"DECISIONS RELATING TO. THE PUBLIC LANDS. ye _ 808, oe 


| “Question 14. ae you a eecutel iabeensa or Swoodann® If not, how do: you ae esa 
arrive at-your estimate of the quantity and value of Tomer on the tract? 


Answer. - 


eeeenewemnueeeaee eevee eee eeewenwewewewnwe wee ee ee ee are eee et eee erm ehh eth el eth eh tC eh em rm eh Om eh eh rl rl hee ee 


Question. 15. What | do you ee to do with this larid and ihe timber when om _ 


get title to it? 
- Answer. 


i i ee ie i ire i er ee ee el 


Question 16. Do. you know of any capitalist or company iach has fered to pur- : oe 
_. chase timber land in the vicinity of this entry? It Oy who are. they, and how do. ube 
~ you know of them? | _ ~ | | 


Answer. 


ee ee ee 


Question: 17. hee any person. ‘offered to piechaee this land if oo acquire “title? : 


If so, who, and. for. what, amount? ~ 
‘Answer. 


a ed 


Question 18. Where is s the nearest t and best market for the timber on this land fas - 


_the’present time?. 
ATISWED, coe Cites see ttt oc vidas ques nos Bae cared odo Bae el oun hee eee 
— Question 19. What has oan your Geeu ation ducing the past, year; where and by 
whom have you been employed, and at what compensation? 
' Answer. 


seeere ee eee ee ee ee ee ee ee ee ee ee ee ee ea rh eel eee ee ere te re here rhe ee ee 


Question 20. How did you first learn about this particular tract of land, and that - 


would be a good investment to buy it? 
5 PATI WET ect iesteanne oh eet eet Sisk ai haa Boe eae oe ee os cee aes he aera 
Question 21. Did you pay or. agree. to pay enyihing F this uo nOnT if SO, 
to whom, and the amount? 


TANS WEls). de62c0 ce sce sr occ eas PP ace s Poo TE ae ee ee res Sete t 


Question 22. ‘Did you pay out of your own ‘individual funds all thé expenses in 


eoaneccen with making this ee and do. you a to pay for the a with your Ce 


own money? ._ 
Answer. - 


ee ee 


Question 23. Where aid you a ite. money with which to Bey for this land, and ak 


bow long have you par same in your actuak possession? » 


Answer. A EE EC eee ee a 
~ Question 24. Have you “opt a bank account: during the a six months? Tf sO, 

a ure sage ; 2 ee . _ | 7 — 
Answer. ....... Sydaatiar ee Se vate auroras Goce Meats eee acest has — 


- Question 25. Have you sold or transferred your claim to this Tand since inaking 
- your sworn statement, or have you directly or indirectly made any agreement. or 


contract, in any way or manner, with any person whomsoever, by which the title. 
_ which you may acquire from the Government of the United States ey inure in 


whole or in: part to the benetit of any person oa isk ae 7 a 
” SARS L 9s fo sta ed Vee tt ae ee ie lea ale Beeches one ates bie aeetaee os 


Question 26. Do you make this entry i in ‘good faith for the appropriation of the Jand | 
and the timber thereon exclusively for your own use and not for the use or benefit of 


any other person? 


Question 27. Has any person other than. youteelt. or any firm, corporation, or asso- 


f 


ciation any interest in the any you are now making, or in the land or in the timber 


_ thereon? 


bg Question 28. Have you since neue 30, 1890,- Shbered and ee title - or 


: are you now claiming, under an entry made under any of the nonmineral public-land 
laws, an amount of land which, together with the land now apphied for, will. es 


in the aggregate 320 acres? 


: Answer Saad teeica vas hemeaitd wet meumeeeeaes peer eGde een eaeees pees tteee eet eee 


ee 


(Sign here, wilh: full Chistian name. ). 


\ ' 
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Nore: ney person swearing falsely to the abane depsuuon will be pinialied as 
provided by law for such offense. - (See Sec. 5392, B.S. , below.) In addition thereto, — 
the money that may be paid for the land is forfeited, and all conveyances of the land, 
or of any right, title, or claim thereto, are. apy null and void as peatuet the 


United States. 
* Norz.—In addition 1 to the aes testimony. the officer before eiow the proof 


| is made will ask such questions as seem necessary to bring out all the facts in the case. 


I hereby, certify that the foregoing deposition was read to or by deponent in my 
~ presence before deponent affixed signature thereto; that deponent. is to me personally 
known [or has been satisfactorily ideritified before me by ——— ———— (give full 
name and post-office address)]; that I vérily believe deponent to be a qualified claim- 


ant and the identical person hereinbefore described, and that said deposition Was - 








duly subscribed and sworn to before me, at my office, in - ~ (town), — 
(county and State), within the —-——~ land district, ‘this day of ———,; 19—. 

I further certify that I tested the accuracy of affiant’s information and good faci in 
making the entry, by close. and sufficient cross-examination of claimant and the 
witnesses, and am satisfied from such examination that the entry is made in good faith 
for entryman’ s own exclusive use and not for sale or speculation, nor in the interest. 
of, nor for me benefit of, any other person or persons, firm, or corporauion. : 


ee 





~“eme ese eee eee eee oe ee ee 


- (Official designation of officer. J 


REVISED STATUTES: OF THE: UNITED STATES. TLE LX X.—CRIMES.—CHapP. 4, 


Sxc. 5392. Every person who, having taken an oath before a competent tribunal officer, or person, in 
any.case in which a law of the United-States authorizes.an oath.to be administered, that he will testify, 
declare, depose, or certify truly, or that any written testimony, declaration, deposition, or certificate by 
him subscribed is true, willfully and contrary to such oath states or subscribes any material matter which 
he does not believe to be true, is guilty of perjury, and shall be. punished by fine of not more than two thou- 
sand dollars, and by imprisonment, at hard labor, not more than five years; and shall, moreover, thereafter 
be incapable of giving testimony in any eourt of the United States ua such time as the judgment against: — 


_ himisreversed. (See Sec. 1750.) — 


Notr.—In addition to the above sane. every person who anew tiely or willfully i in anywise procures 
the making or presentation of any false or fraudulent affidavit pertaining to any matter within the jurisdic- 
» tion of the Eecioay. © of the Interior may be punished by fine or imprisonment. 


| 4-371: | 
(Form approved by the Secretary of the Interior November 12, 1907. ) 
DEPARTMENT OF THE INTERIOR. ot 
TIMBER OR STONE ENTRY. 
U.S. Lanp. Orrice, ee —., 


TESTIMONY OF WITNESS. 











{,——- —_— (give full Christian name), being duly called asa witness in support 
~ of the application of —, ——— (give full Christian name), filed at eee land 
office, to purchase the - —— - section ——, ian ————, range ; 


meridian, testify as follows: 
_Question 1. What i is your age, SeCUD Aton, post-office address, and where do you live? 


PTB WOE eth Scena ete woth, oie Shin tata e are te Races cab oat een a ee oe ails cele 

Question 2, By whom have you been employed dui ing the last six months? - 

MIB WOle ova Su ectpt ea ae te Oat a Bee aoe et Ui te weieoma ce e e eal ae 

Question 3. Are you acquainted with ie ign: above ‘descr bed by a cs 
examination of each of its smallest ee subdivisions? - ' Describe the tract fully. | 


MMS WCls tiobie nds u ude Gitte Seat Behe bree ape he oe te se wahend ois Se Se ne 
Question. 4. When, wih whom, and in ere manner was such examination made? 


PADGWEE .  cevesecal CLG Manta ecaace name nea s ius g aid mone Chee eae Oecacase | 
Question 5. Is it occupied or are there any improvements on it not made for ditch 


or canal purposes, or which were not made by, or do: not eEStOUe to, the said applicant? 
_ Answer. ddediectiat ee die Sethe Gis laced aie ees ae So ee Rae we cee ies hm eo ureat end Sareea ott 
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| ‘Quadiioa 6 6. Is it fit for cultivation? a . oe eo ae 
fC SMUSWOEED qo vensstsete. ee toe ees Sudlarccerie a evak pia Rectan ARG Se 
| Question 7..What causes render it. unfit for cultivation? | te 
8, {1 ee ee RE BEDS Ee Pe I OP oy RS SE 
- Question 8. Are there any salinies or indications of deposits of cold: silver, cinnabar, 
copper, coal, or other minerals on this land? If so, state what they are. | 
AMIS WE: ooo wale eden ce cacite ae eek Gr eee eae sie e Bow Ae bemoans Roasts aeeee 
Question 9, Is the land valuable for mineral, or more valuable for any other purposes 
than ior the timber or stone thereon, or is it chiefly valuable for timber or stone? . 
(Answer each question.) _ | 
Answer. ois ae TL Oe Karaka Bice He cas 
~ Question 10. From what facts do you conclude that the land is chiefly valuable for 
timber or stone? | 
»@ PAM WOL: eeccg epee Sau epe etna cere east ache a Veena ede ee eae meth cee pe 
Question 11. How lens have you known the sepheent) | 


ATISWER,. crduesiuacsind (a6 te ote se tel cla tess oe oc kia Wana Potash deans Aa s. 


Question. 12. What is his financial condition 80 far as you. know? — 
_ Answer.-......-.....- Secale eee Seen erecta eS e a de? ea 

Question 13. Do you know of your own knowledge that applicant has sufficient 
- tnoney of his own to 0 Pay. for this land and hold it six months without mortgaging it? 


.. PRIS WED: c omickoluu bec. sided tenn a te thet So eet baw bide sete cet eeu ao bs! a 


— Question 14: Do. you know whether the ppliant has, directly or vindeeetly, made 
any agreement or contract, in any way or manner, with any person whomsoever by 
- which the title he may acquire from the Government of the United States nay inure | 
in whole or in part to the > benefit of any pee except himself? oh Fate 
ARSWOl., Seo toe tee we Shae Re Te ee ae Re AE ee | EOE TO 
*Question 15.. Areyou in any way interested | in this application or in the land abou -_ 
described, or the timber or stone, salines, ABIES) or improvements of any description 
thereon? ‘ : _ = ) | oo 

ATISWEES cctedtecciee obo en eopeees ace ori wt ee tees sPoceoaaess Hes Por es. 2 

: Ge (Sign Here, with full Chuistiaa nameé:) 
_ Nore —Evéery person swearing »faldely to the above deposition will be punished a8 - 
provided by law for such offense. (See Sec. 5392 R. S., below.) 
 *Nore.—In addition to the foregoing testimony, the officer before Hon the proof 
is made will ask such questions as seem necessary to bring out all the facts in the case. 


I hereby certify that the foregoing deposition was read to or by deponent i in my . 


presence before deponent affixed signature thereto; that deponent is to me personally — 








known. for has been satisfactorily identified before - me by. (give full — 
- name and post-office address)]; that I verily believe deponent to bea credible witness — 
‘--and the identical person hereinbefore described, and that said deposition was duly 




















subscribed and sworn to before me, at my office, in (town), — 
(county and State), within the land district, this day of 19— 


' (Official designation of officer.) 
REVISED STATUTES OF THE UNITED STATES. Titte LXX.—CRIMES.—Cuap. 4. 


SEC. 5392.—Every person who, having taken an oath before a competent. tribunal, officer, or person, in 
any case in. which a law of the United States authorizes an oath to be administered, that he will testify, 
declare, depose, or certify truly, or that any written testimony, declaration, deposition, or certificate by 
him subscribed is true, wilfully and contrary to such oath states or subscribes any material matter which 
he does not believe to be true, is guilty. of perjury, and shall be punished by fine of not more than two 
thousand dollars, and by imprisonment, at hard labor, not more than five years; and-shali, moreover, there- 
after be incapable of giving testimony in any court of the United States until such time as the Tudereent 
against him is reversed. (See Sec. 1750.) 

Note.--Im addition to the above penalty, every person nis icnowtusly or wilfully in anywise procures 
the making or presentation of any false or fraudulent affidavit pertaining to any matter within the j Juris- 
diction of the Secretary of the Interior may be pee by fine or ar aaa 


—_ 


“STATUTES AND BEGULATIONS GOVERNING ENTRIES AN D PROOFS 
_ ‘UNDER THE DESERT- eae D LAWS. . 


"REGULATIONS. = 


DrEraRTMENT OF THE INTERIOR, | 

Generar Lanp Orricn, — 
i ee | Washington, D. C., November 30, 1908. 
a ‘The laws: under which desert-land entries may be inde are | 

~ found in the acts of March 8, 1877 (19 Stats., 377); March 3, 1891 
(26 Stats., 1095); March 26, 1908 (Public No. 67 ); and March 28, 
1908 (Public No. 75), complete popes of which will be found at the: 
| end of this circular. - # , 


DEFINITION OF DESERT LANDS. | 
_ 2. Lands which produce native grasses sufficient in quantity, if 
unfed by grazing animals, to make an ordinary crop of hay in usual. 

seasons, are not desert lands. Lands which will produce an agricul- 


- tural crop of any kind in amount to make the cultivation reasonably 


remunerative are not desert. Lands containing sufficient moisture 
to produce a natural growth of trees are not to be classed. as desert 7 
lands. | : 
3 While lands which border upon streams, lakes, and other beac: of — 
_ water, or through or upon which there is any stream, body of water, 


or living spring, may not produce agricultural crops without irriga- 


tion, such lands are not subject to entry under the desert- land laws 


7 | until the clearest proof of their desert character 1 1s furnished. 


; ‘STATES IN" WHICH DESERT- LAND ENTRIES MAY BE MADE. 


_ 8; Desert-land entries may be made only in the States. of Cali- 


7 fornia, Colorado, Idaho, Montana, Nevada, North Dakota, Oregon, 


~ South Dakota, Utah, Washington, .and Wyoming; and the Terri- be _ 
tories of Arizona and New Mexico. | | 


WHO MAY TiAKE A DESPRE LSND ENTRY. 


4, “Any citizen of the United States, twenty-one years oe age, or 


any. person of that age who has declared his intention of becoming 


a citizen of the United States, and who can make the affidavit speci- © 


fied in paragraph 9 of these regulations, can make a desert-land entry. 
_. Thus a woman, whether married or single, who possesses the neces-_ 
sary qualifications, can make a desert-land entry. | 

At the time of making final proof,‘however, entrymen of alien birth | 
must have been admitted to full citizenship, which must. be shown by — 
-a duly certified copy of the certificate of naturalization. 
_ 812 7 


ae | DECISIONS RELATING ‘To THE PUBLIC LANDB, ae Sole. © 


" quannrry or LAND: THAT MAY ‘BE -acgomm. 


be Wades the original act of March 3, 187 ae a ‘person was allowed to 


vee enter one section, or 640 acres, of desert land, but, by the actof March — 


- 8, 1891, no person. is allowed to enter more han 320 acres of desert 


| inoue. “Moreover, by the act of August 30, 1890 (26 Stats., 391), no 


7 7 person ‘is permitted to acquire title, under all the agricultural land nee 7 . 


laws, to more than 320 acres; therefore, if a person has, since August 


30, 1890, acquired, under any of the ines except the mineral laws, 320 
| acres, or is at the date of his application claiming 320 acres under a 
— said-laws, he is not- authorized to. mae a desert- land entry: for any 7 


quantity » whatever: 


A person may make only one sone whder the deeeeads law, for a 7 


. the right is exhausted by that, entry, whether the maximum quantity - 
of land, or less, is entered, except, however, that under the act of 
March 26, 1908, if a person, prior to the passage of that act, has made 
an entry and has. abandoned, lost, or forfeited the same, or has relin- 
-quished without receiving a valuable consideration therefor, such 
person may make a second entry. In such cases, however, it noust be 
_ shown that the former entry was not assigned in whole or in part. 
or canceled for fraud, and it must be so described by section, town- 


‘ship, and .range, or ay date and number, as to be readily identified - 


on the records of the General Land Office. In such ‘cases it is not 
sufficient for the applicant to state that he made an entry at a certain ’ 
land office, about a certain time; but the land must be Seoeney 
described, or the date and number of the entry stated. 


LAND MUST BE IN COMPACT FORM. 


6. Land entered-under these laws should be in compact form; which 
means that it should be as nearly a square form as possible. Where, 
however, it is impracticable, on account of the previous appropria-. 
tion of adj olning lands, or on account of the topography of the coun-- 
try, to take the land in a compact form, all the facts regarding the 
- situation, location, and character of the land sought to be entered, 
and the surrounding tracts, should be stated, in ordér that the General 
Land Office may deipeaind whether, under all the circumstances, the 
entry should be allowed in the form sought. Entrymen should make 
ao complete showing i in this regard, and should state the facts, and 
_not the conclusions they derive “from the facts, as.it is the province of 


the Land: Department of the Government to determine whether or - 


2 not, fon the facts stated, the entry should be allowed. . 
HOW ‘PREFERENCE RIGHT MAY BE ACQUIRED ON UNSURVEYED LAND. 


%. Prior to the ack, of March 28, 1908, a desert-land entry could 
embrace ungarveyed lands, b but, since the date of that act, desert- land 


se . . 1 . . . af 
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| entries may not es ae of unsurveyed iam This act provides, 


however, that if a duly qualified person shall go upon a tract of un- 


cured desert land and reclaim, or commence to reclaim, the same 
he shall be allowed a preference right of ninety days after the filing 


of the plat of survey in the local land office to make entry of the land. | 


To preserve this preference right the work of reclamation must be 

continued up to the filing of the plat of survey, unless the reclamation 
-of the land is completed before that time, and in that event the 
claimant must continue to cultivate and. occupy the land until the 
survey is completed and the e plat filed. 


HOW TO “PROCEED TO MAKE A DESERT- wep ENTRY. 


-' Gs A person = desires to‘make entry ore ce desert-land laws, 
must file with the register and receiver of the proper land office a 


declaration or application, under oath, showing that he isa eitizen of | 


the United States, or has declared ine intention to become a citizen 3. 


that he is 21 years of age or over; and that he is also a bona fide 


resident. of the State or Terr jtory. in which the land sought to be 


entered is located. He must also state that he has not’ previously 


exercised thé right of entry under the desert- land laws by making an 


-entry or by having taken one by assignment ; that he. has not, since — 


- August 80, 1890, acquired title to, nor is claiming under any of the | 


= agricultural. nad. laws, including the lands applied for, lands which 


in the aggregate exceed 320 acres; and that he intends to reclaim the 
lands applied for, by conducting water thereon, within four years from 


the date of his application. This declaration must contain a descrip- — 


tion of the land, by legal subdivisions, section, township, and range. 
oF. Special attention. is called to the terms of this application, as 
ie. require a personal knowledge by the. entryman of the landls- 
- intended to be entered. The chica cit, which is made a part of the 
application, may not be made by an agent or_ upon re ene and 
_ belief, and the register and receiver must reject all applications in 
eter it is not made to appear that the statements contained therein 
are made upon the applicant’s own knowledge and that it was ob- 
tained from a personal examination of the lands.’ The blank spaces in 
the application must be. filled with a complete statement of the facts 
showing the applicant’s acquaintance with the land and how he knows. 
it to be desert land. This declaration must be corroborated by the 


affidavits of two reputable witnesses, who also must be personally: 


acquainted with the land, and they must state the facts regarding the 


condition and situation a the land upon which oe base the open a 
that it is subject to desert’ entry. | 


10. Applicants and witnesses must in all cases state their plies | 
of actual residence, their business or occupation, and their post-office 
addresses, It is not sufficient to name only the county or. State in 
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“3 - ren a person 1 lives, bik the ion or ee ‘nae be: aeeed alo, and’ | 


_ where the residence is ina city the street_and number must be given. 
_ The register and. receiver. will be carer, to note the post-office address S 
i on their records. Pes : 

11. The application | and. Geonas affidavits must be sworn aio 

_ before the register or receiver of the land district in which the land 

_ is located, or before a United States commissioner or commissioner of 


-_a court exercising federal jurisdiction in the Territory, or before the 
judge or clerk of any court of record in the county or land district in. 
- which the land i 1s situated. In case the application : and affidavits are: 
made out of the ‘county in which the land’ is located, the applicant — 


ar must show, by affidavit, that the application was: ade before the — 


nearest or most eile officer qualified to take such affidavits in the . 


—Jand district; see the act of March 4, 1904 (33 Stats., 59, and 82 L. D., © 
589). The affidavits of the goplicant and his two eainecee: must oa | 


every instance be. made at. the same. time. and ae and before the. f. 


same officer. 3 

12. Persons who make: desert land entries must acquire’ ‘a clear 
right to the use of sufficient water to irrigate-and reclaim: the whole 
of the land entered, or‘as much of it:as is susceptible of irrigation, 
and of. keeping it permanently irrigated. Therefore, if .a person 
makes an entry before he has acquired a water-right, he does so at - 


his own risk, because one entry will exhaust his right, and he will not 


be repaid the money paid at the time of making the entry. 

13. At the time of filing his application with the register and 
receiver the applicant should also file a map showing the plan by 
which he proposes to conduct water upon the land and the manner by | 
which he intends to irrigate the same, and at the same time he must 
pay the receiver the sum of 25 cents per acre for the land applied 
for. .. The receiver will issue a receipt for the money, and the register — 
and receiver will jointly issue a certificate showing the. allowance of 
the entry. This application will be given its, proper serial number, 


and at the end of each month an abstract of the entries allowed under. | 


_. these laws will be ee the General Land Office. 
ASSIGNMENTS. 


«714, Under the act of March 8, 1891, the whole of a aia land entry 


= night be assigned by the entryman, and by the act of March 28, 1908, 


an entry may be assigned either in whole or in part; but. this ee net 


- mean that less than a legal subdivision may be assigned. Therefore, | 


where an entry embraces only one lot or one 40-acre tract, the whole — 


may be assigned, but no assignment of any ‘part: less: than. the whole ~~ 


will be recognized. 
15. The act of March 28, 1908, Ge provides re no ) person may 
take a desert entry by assignment. unless he is qualified to enter the 


— 
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oO ee tract so Someone to him. Therefore,-if a person has ‘made an iis cS 


in his own right, he can not thereafter take an entry by assignment, — 


notwithstanding the fact that the | area of the two entries combined 


ts may not exceed 320 acres. 


The language of the act indicates that the taking of an entry by 


assignment is equivalent to the making of an entry, and: this being . : 


so, no person is allowed to take more than’ one entry by assignment. 


v2 ‘The desert-land right is exhausted either by ne an. sutry< or by | 


a taking one by assignment. 7 
| However, under the practice necounied by che General Tad | 
‘ Office, where assignments ‘were taken. of-more than one entry or where | 
a person made an entry and also took one or more entries by assign-— 
ment, the aggregate area of the land embraced in all such entries not | 
exceeding 320 acres, such assignments and entries will not be dis- 
 turbed. But all assignments and entries made subsequent to the - 
approval of the act of March 28, 1908, must be governed by the terms - 
of that. act, which is-held to mean that the desert-land right. is ex- 


~ hausted either by making an entry or by taking one by assignment. - 


| The act ‘of March’28, 1908, forbids the ee of an. oy to a - 
corporation or an (oc an 


16. As stated above, desert-land entries may be adsigned 1 hole 7 | 


: or in part, and as evidence of the assignment there should be ‘trans- 
mitted to the General Land Office-the original deed of assignment or 


a certified copy thereof. Where the deed of assignment is recorded,a 


_ certified copy may be made by the officer who has custody of the record. 
_ Where the original deed is presented to an officer qualified to take 
proof in desert-land cases, a copy certified by such officer will be 
accepted. Attention ‘is called to the fact that copies of deeds of 
assignment certified by notaries public or justices of the peace, or,. 
indeed, any other officers than those who are qualified to take proofs 
- and affidavits ; in desert-land cases, will not be accepted. | 

An assignee must file, with his deed of assignment, an affidavit 
showing qualifications to take the entry assigned to him. He must — 


show what entries have been made by or ee to him under the -~ 


agricultural laws; and he must also show his qualifications as @ Clti- © 


gen of the United States, that he is 21 years of age or over, and also — 


that he is a resident citizen of the State or Territory in which the 
land assigned to him is situated. In short, the assignee must possess 
_ the qualifications required of the party making an entry. No‘assiyn- . 


able interest is acquired by the applicant ‘prior to the payment ey 


25 cents an acre. (33 L. D., 152.) An assignment made prior to 
or on the day of such payment is treated as evidence of fraud. (2 


LL. D., 22.) The sale of the land embraced in an entry at any time _ 


‘Getore final payment is made must be regarded as an assignment of 
the entry, and in such cases the person buying the Jand must. show 


aoe D. eee 
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is “that he possesses all the. uaifcations required. of an assignee. (29 os 


ote “ANNUAL PROOFS. oe = 7 


“14. Tie: dhe: first, ‘second, and third years. after ee a teens 


a - 2 entryman must ocd one dollar each year for each acré of land — es * 
- entered by him for the purpose of improving and reclaiming the 


land, and at or. before the end of each year he must make aa file 


. with the register ‘and receiver pr oof of such: expenditure, With the. . % Stes 
third year’s proof there should also be filed a map or plan showing | 


oo the j improvements made: upon the land. This proof, which is known’ 


“as yearly or annual proof, may be made before any. officer who is : : 
qualified to: take: the affidavits required at the time of making thes 22 
aeaeas application. This proof must be made by the applicant, whose affi- 


davit, must be corroborated by that of two reputable witnesses, all. 7 


of whom must have personal knowledge that the expenditures were ee 


ee ao for the purpose stated in the proof. 


‘This proof must be made in the Cree or ead district: 4 In which 


9 fhe land is located, and when it is made outside of the county mm * 


which the land is situated, claimant: rust show by his affidavit that - 


=i it was made before 1 the 1 near vest or most accessible officer ces to 


spe take such proof. 


18. In making: pe pr or -expenidituzes ‘for. saeehes ea 


: ~ dams, fences, roads, “where they are necessary, the first breaking of: 
He - the soil, for erecting barns, stables, etc., and for digging wells, where - 


they are to. be used in: irrigating the lands, will be accepted as satis=. 


oe Sie factory expenditures ; but expenditures for surveying the land in / 


= é order to locate the corners of the same will not be accepted. How= ee 
ever, where such surveying 1S for the purpose of ascertaining (he 2 
ea cle of ditches, canals, etc., it may be accepted. Expenditures for 


ee cultivation after the soil has been first prepared will not be allowed, oe 


| because the entryman 1s supposed to be repaid for such work by the 


crops to be reaped as a result of cultivation. Expenditures for mate- abe 
rial of any kind will not be allowed, unless such material has been 


actually. installed or used for. the purpose for which it is purchased. | sae 
' For instance, if credit is asked for posts and wire for fences, it must: 


_ be shown that the fence has been actually constructed. by erecting the . ae 


posts and stringing the wire on them, Annual proofs must contain ek 
We itemized statements showing the rn manner in which expenditures were = 
” Expenditures oi stock or aaeae in ‘an Goer ne. cence 


os “enrenen: which. water is to be secured for irrigating the. land, will a. Ae . 


: also be accepted as satisfactory annual expenditures; but. in ‘such ee, 


eases the claimant must furnish a receipt for the money paid for the: 


stock, or other written evidence of payment for the stock or interest 


te in the irrigating Plant.; Annual PDEs must, a forwarded to the. ee 
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s yore Land Office < the and of ne ean ade eich aes are Z 


Si 2 made, after having been properly noted on a records of the bee 7 
| land office, - : 
At the end of sich year, if the ae pier of actual nae 


| “tures has not been made, the register and receiver will send the ~ 


 entryman notice and allow him sixty days in which to submit such 


proof. If the proof is not furnished as required, the fact that notice 


was served upon the claimant should be reported to the General 


a Land Office, with. evidence of service, whereupon the entry will be | _ 


~ canceled. Registers and receivers should keep on hand a sufficient — 


Ma supply of blank forms used: in notifying: the entrymen that annual ; : 


Office. 


proofs are due, and they should. send such notices whenever neces- ; 
sary, without waiting further instructions from the oe Land | 


19. Nothing in the statutes or ‘the. ouuiaens should Be construed 


~. to mean that the entryman must wait until the end ‘of the year to. 
submit his annual proof, because the proof may be properly sub-. 
mitted as soon as the pe penditines have been made. Proof sufficient — 


- for the three years may be offered’ whenever the amount of $3 an 
acre has been expended in reclaiming and ane the > land, and 
thereafter annual uy PrOoE: will: not be required. 7 


FINAL PROOF. 


20. The SitcomaN: or. his assignee, aif. ihe ee has been. assigned, _ 
is ordinarily allowed four years from the date of the entry in’ which 


~_ to complete the reclamation of the land, and he is entitled to make 


- final proof and receive patent as soon as i has expended the sum of» 
$3 an acre in-improving and. reclaiming. the Jand,.and has reclaimed. — 
all of the irrigable land embraced in his entry, and has actually cul- _ 
tivated one- eighth. of the entire area of the land entered. When 


an entryman has reclaimed the land and is ready to make final proof — | 
he should apply to the register and receiver for a notice of intention © 


to make such proof. This notice must contain a complete | descrip- - 


; tion of the land and must: describe the entry by. giving the number — iz 
a? thereof and the name of the entryman. If the proof is made. by 


an assignee, his name as well as that of the original entryman should 

be stated. It must also show when, where, and before whom the 
proof is to be made. Four witnesses may be named in this errs | 
two of whom must be used in making the proof. - oS . 
21. This notice must be published once a week for five successive 
- weeks in a newspaper of established character and general circula- 


ee tion published nearest the land, and it must also be posted i in a.con-")- - 


| spicuous place in the local land ‘office for the same period of time. — 


- The date fixed for the taking of the proof must be at least thirty 


eae, | ak after the date of first publication, Proof of ee must 3 in 
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; : a ade 6 be ae: affidavit of aie publisher: o fhe. newspaper - or. oD oe 
‘gome one authorized to act for him. | ~The register will cer ay to the: a 


: - posting of the notice in the local office. 


92, At the time and. place mentioned 3 in ee mee fa before ay ost e 


 6fficer named therein, the claimant will appear with two of the wit 


_ Thesses: named.in the notice, and make pr oof of the reclamation, culti- —~ 


a vation, and improvement of the land. This proof may be taken by. ie 


any officer qualified to take the: affidavits taken at the time of making 


the: original entry. All claimants, however, are advised that, wher. 
ever possible, they should make proof before the register or receiver, — 


eee because, ‘by so. doing, they. may, In many instances, avoid delay. caused . ' ee 


_ . by the fact that proofs submitted before officers other than the register 
or receiver are si frequently suspended for investigation by a sped) - 


_ agent. - 


from and not within the hearing of either of his witnesses, and the 
testimony of.each witness should be taken separate and apart .from 
and not within the hearing of either. the applicant or of any of his 
witnesses, and both the applicant and each of the witnesses should 
be required to state, in and as a part of the final proof testimony: 
given by them, that they have given such testimony without any 
actual knowledge of any statement made in the feaaae of either of 
the others. 


IRRIGATION, CULTIVATION, AND WATER RIGHTS. 


93. ‘The final proof must show specifically the source and volume of. 
_ the water supply, and how it was acquired and how maintained. The 
- number, length, and carrying capacity of all ditches of each of the 
legal subdivisions must also be shown. The claimant and the wit- 
nesses must each state in full all that has been done in the matter of 
reclamation and improvement of the land, and must answer fully, of - 
their own personal knowledge, all of the questions contained in the 
~ final proof blanks. .They must state plainly whether, at any time, 
they saw the and. effectually irrigated, and the: different dates on 


* which they saw the land irrigated should be specifically stated. 


94. All of each legal subdivision must be: actually -rripntedd | 


| / Ther efore, it-is not sufficient to state. that water has been conducted - 


upon ae Tegal subdivision. If there are: some high points which it 


- is not practicable to irrigate, the nature; extent, location, and area of. es 


~~ such points: should be fully stated. If no part of a legal subdivision a 
as susceptible of. irrigation, such. legal, subdivision aust be: relin- ~ 
a quished. . ((20L. D., 449.) . : 


95. Asarule,. actual tillag ge of aie ent of ae lend ist tbe ie a 


| . ~ Tt is not sufficient to show only that there has been a‘marked increase — : a 
ers In the growth of grass, or that grass sufficient. to support stock hig iy: 


The testimony of each dininant Seen be mee ace aad apart 7 


320 a Ms DECISIONS RELATING TO. THE ‘PUBLIC LANDS. 


| | p been Serre on. nae ina It, Kowever: on Account of some e peculiar a 
nie climatic: or soil conditions, no crops except g grass can be successfully | 
produced, or if actual tillage will destroy or injure: the productive - 


~ quality of the soil, the actual production of a crop of hay of mer- 
-chantable value will be accepted as sufficient compliance with the 
| requirements as to cultivation.. (32 L. D., 456.) In such cases, how: 
ever, the facts must, be stated, and the extent and value of the crop of 
hay must be shown. at 
26. The final proof must aise show that the claimant has a right’ 7 
| under the laws of the State or.Territory in which the land is located, 
— toa sufficient supply of water to successfully irrigate all the irrig able 


-.land-embraced in his entry. It-must clearly appear that the system 
- of ditches to conduct: the water to the.land and to distribute it over 
. the whole of each legal subdivision is adequate for that purpose. It 9 
| is. not enough to ow that the claimant has constructed the ditches. ae 


--and has a right to a supply of water, but the proof must also show that : 


the water has-been actually distributed over the land for: such a length a $ 
of time’as to prove the sufficiency of the water supply. - ee 
27. In those States where entrymen have .made applications for _ 


7 water rights and have been granted perniits, but where no final — 
adj udication of the water right can be secured from the State authori- . 


~~ ties, owing to delay i in the adj udication of the water courses, or other 
delay for which the entrymen are in no way responsible, proof that 
‘the entrymen have done all that is required of them by the laws. of | Ope 
- the State, together with proof that. the necessary supply of water “a 
~ has been actually used ‘on the land, may | be accepted. (35 L. D., 805.) 


a This modification of the rule that the claimant. must furnish ede 4 - 


of an absolute water right will apply only in those States where, . 
under. the local laws, it is. absolutely impossible for the entryman 
_ to secure final title to his water right within. the time allowed him to. 

submit final proof on his entry, and 1 in Suen cases the best evidence ee 


obtainable must be furnished. 3 

28. Where final proof 1 is not made within the ae of four years ; 
the register and receiver should send the claimant a notice, addressed 
to him at.his post-office address of record, informing him that he will 
be allowed ninety days-in which to submit final. pear Should. no: 
action be taken within the time allowed, the register and: receiver will 
report that fact, together with erdenes of service, to the General 
Land Office, whereupon the entry will be canceled. | 


. EXTEN SION OF TIME IN ‘SUBMITTIN G PROOF UNDER CERTAIN CONDITIONS. | 


29. unde the. provisions ee he: nee e Wiech 28, 1908, ‘the period | oe 


i fee four years may be extended, in the discretion of the Commissioner ae “ 
..-of the General Land Office, for’ an. additional period not exceeding. 


es a three | years, if, ote reason, 1.08 8 some, unavoidable delay in the constrac. : 
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ton of the irrigating works i anded to convey water to the land, the 

-entryman is unable to make proof of reclamation and cultivation 
_ required within the four years. This does not mean that the period 

' within which proof may be made will be extended asa matter of 

course. The statute authorizes the Commissioner of the General — 

Land Office to grant the extension in his discretion, and applications 
for extensions will not: be. granted unless it be nite ly shown that 

_- the failure to reclaim and cultivate the land within the regular period: 

of four years was due to no fault on the part of the entryman, but to 

some unavoidable delay for which he was not a, and could 
not have readily foreseen. 

- An entryman who desires to make application for this extension of 
time should file with the register and receiver an affidavit setting 
. forth fully all the facts, showing how and why he has been prevented 
from making fal oneor of reclamation-and cultivation within the 
regular period. This affidavit should be corroborated by two wit-_ 

nesses who have personal knowledge of the facts, and the register and 

receiver, after carefully considering all of the facts, will forward the 
at application to the General Land Office, with appropriate recommenda-. 


tion thereon. Inasmuch as registers and receivers reside in their: 


respective districts, they are presumed to have more or less personal — 


- knowledge of the conditions existing’therein, and for that reason 


much weight will be given their recommendations. 
a PAYMENTS—runs, 


30. At the time of making final proof the claimant ee pay to i 
receiver the sum of one dollar per acre for each acre of land upon — 


. which proofis made. This,together with the 25 cents per acre paid'at ~ 


the time of mating the original entry, will amount to $1.25 per acre, 


which is the price to be paid for all lands entered under the ee 7 


Jand law, regardless of their location. The receiver will issue a 
receipt for the money paid, and, if the proof is satisfactory, the 
register will issue a certificate in faohent and deliver one copy. to the 
entryman and forward the other copy to the General Land Office at. 
the end of the month during which the certificate was issued. 

If the entryman is dead and proof is made by any one for the heirs 
or devisees, the final certificate should issue to the heirs or devisees | 
generally, without naming them, 

When final proof is made on an entry made prior io the act of 
“March 28, 1908, for unsurveyed land, if such proof is satisfactory, 
the. ene aaa receiver will approve the same and forward it to the 


General Land Office, without collecting the final payment of $1 an — : 


~ acre, and without: issuing final cer tificate. Fees for. reducing the final 
pr aoe testimony. to writing should be collected se Oe issued 
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therefor, if the proof is taken before the register ae receiver. As 
soon as the land is surveyed they will call upon the entryman to make 
proof in the form of an affidavit; duly corroborated, showing the legal 
subdivisions covered by his entry. “When this has been done the : 
register and receiver will correct their records so as to make them 

- describe the land by legal subdivisions, and, if final proof has been. 
made and found satisfactory, and no other ‘objections exist, final. 
papers should be issued, upon payment. of the proper amount. 

31. No fees or commissions are required of persons making entry 
under the desert-land laws, except such fees as are paid to the officers 
for taking the affidavits and proofs. The only payments made to the 
Government are the original payment of 25 cents an acre at the time 
of making the application, and the final payment of $1 an acre, to be © 
paid at the time of making final proof. Where final proofs are made _ 
before the register or receiver in California, Oregon, Washington, 
Nevada, Colorado, Idaho, New Mexico, Arizona, Utah, Wyoming; 
and Montana they will be entitled to receive, jointly, 294 cents for 
each 100 words of testimony reduced to writing; in all other States 
they will be allowed 15 cents per 100 words for such service. United — 
States commissioners, United States court commissioners, judges, and 

clerks are not entitled to receive a greater sum than 25 cents for each — 
oath administered by them, except that they are entitled. to receive 
$1.for administering the oath to each entryman and each final proof — 
witness to final proof UeSunOny, which has been reduced ‘e writing by 
— them. | . : 
7 CONTESTS AND ‘RELINQUISHMENTS. 


32. Contests may be instituted against .desert- land entries for ille- 
- gality or fraud in the inception of the entry, or for failure to comply 
with the law after entry, or for any sufficient cause affecting the 
legality of the claim. -An entry made in the interest of, or for the 
benefit of, another, is illegal, and ‘is subject to contest on that ground. 
Successful contestants will be allowed a preference right of entry for 
thirty days after notice of the cancellation of the contested entry, in 
the same manner as in homestead cases, and the register will give the 
same notice, and is entitled to the same es for notice as in Gib cases. 

33. A desert-land entry may be relinquished at any time by the 
party owning the same, and when relinquishments are filed in the local | 
land office the entries will be canceled by the register and receiver in 
the same manner as in homestead, preemption, and other cases, under 
the first section of the act of May 14, 1880 (21 Stats., 140). 


DESERT-LAND ENTRIES WITHIN A RECLAMATION PROJECT. 


. 84, By section 5 of the act of June 27, 1906 (34 Stats., 520), it is - 
provided that any desert-land entryman, who has been or may be, 
directly or indirectly, hindered, delayed, or prevented from making 


~ 


5 
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improvements on or from reclaiming the lands embraced in his entry, © 
' by reason of any withdrawal under the reclamation act of June 17, 
1902 (32 Stats., 888), will be excused during the continuance of such 
hindrance from. complying with - the pEoue ee of the desert- land | 
laws. : oo 
. This act applies. sae to persons. who have ane ree or in-— 

directly, delayed or prevented, by the creation of any reclamation — 
project or by any withdrawal of public lands under the reclamation | 
act, from improving or reclaiming the lands covered by their entries. 

35. No entryman. all be srniised under this act from a compliance - 
. with all of the requirements of the desert-land law until he has filed in| 
the local land office for the district in which his lands are situated, an 
affidavit showing in detail all of the facts upon which he claims the 


~ right to be excused. This affidavit must show when the hindrance 


began, the nature, character, and extent of the. same, and it must be 


. corroborated by two disinter ested pons who-can testify from their: 


own personal knowledge. 7 | 
386. The register and receiver: will ie once ae the ples, 
tion to the engineer in charge of the reclamation project under which 
_ the lands eed are located and request a report and recommenda- 
~ tion thereon. Upon the receipt of this report the register and re-. 
ceiver will forward it, together with the applicant’s affidavit and 
their recommendation, to nae. General Land Office, where it will 
receive appropriate consideration and be allowed or denied, as the 
circumstances may justify. 
3%. Inasmuch’ as entrymen are silowed:4 one year after ae in- e 
which to submit the first annual proof of expenditures. for the pur- — 
pose of improving and reclaiming the land entered by them, the 
| privileges of this act are not necessary in connection with annual 
- proofs until the expiration of the years in which such proofs are due. 
Therefore, if at the time that annual proof is due it can not be made, 
on account of hindrance or delay occasioned by a withdrawal of the 


_. Jand. for the purpose indicated in the act, the applicant will file 


his affidavit explaining the delay. Asa aie however, annual proofs 2 
may be made, notwithstanding the withdrawal of the land, because 
 expendittires for various kinds of improvements, as indicated herein, 

are allowed as satisfactory annual: proofs. Therefore an extension 
of time for making annual proof will not be granted unless it is 


' made clearly to appear that the entryman has been delayed or pre- 


_vented by the withdrawal from making the required improvements; 


- and, unless he has been so hindered or prevented from making the 


| required { improvements, no application for extension of.time for mak- 
ing final pr oof will be granted until after all the yearly To have — 
been made. , : : 
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88. An entryman will not need to invoke the privileges of this act 
in connection with final proof until such final proof is due, and if, 
at. that time, he is unable to make the final proof of reclamation and 
cultivation, as ‘required by law, and such inability is due, directly or 
indirectly, to the withdrawal of the land on account of a reclamation 


project, the affidavit explaining the hindrance and delay should. be. 


filed in order that the entryman may be excused for such failure. 

89. When the time for submitting final proof has arrived, and the 
entryman is unable, by reason of the withdrawal! of the land, to make 
‘such proof, upon proper showing, as indicated herein, he will be 


excused, and the time during which it is shown that ie has been .. 


hindered or delayed on account of the withdrawal of the land will. 
not be computed in determining ou time within which final proof. 


~ .mnust be made. 


40. If after investigation the: geawation project eer been or may 
be abandoned by the Garena the time for compliance with the- 
law by the entryman will begin to run from the date of notice of. 
~ such abandonment of the project, and of the restoration to the public. 


domain of the lands which had been withdrawn in connection with 


the project. If, however, the reclamation project is carried to com- 
“pletion by the Comet and a water supply has been made avail- 
able for the land embraced in such desert-land entry, the entryman . 
must comply with all the provisions of the act of June 17, 1902, and © 
must relinquish all the land embraced in his entry in excess of 160. 
acres; and, upon making final proof and complying with the terms 
of payment prescribed in said act. of = ie ge 1902, he shall be en- 


titled to patent. , 
41. Special attention is ack to the’ fact that olin contained 


in the act of June 27, 1906, shall be construed to mean that a desert-  — 


land entryman, who owns a water right and reclaims the land em- 
braced in his entry, must accept the conditions of the reclamation act 
of June 17, 1902, but he may proceed ‘independently of the Govern- 
‘nents ore of irrigation and acquire title to the land embraced in 
his desert-land entry by means of his own system of irrigation. 

49, Desert-land entrymen within exterior boundaries of a reclama- 
tion project who expect to secure water from the Government must 
relinquish all of the lands embraced in their entries in excess of 160 ' 
acres whenever they are ees to do so ae Ane local: land 
office. | 

_AJl circulars or ioe aiations in conflict with any “of the regulations F 
announced in. this cireular are hereby revoked. é 

: | res F'rrep Drennerr, 
Conumissioner. 
aes sede | 3 
J AMES Rupourn GARFIELD, 
ae Secretary. 
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2 Pa Srarures. 
-. AN ACT To provide for the sale of desert lands i in certain States and Territories. 


Be it enacted by the Senate and House of Representatives of the United States . 
of America in Congress assembled, That it shall be lawful for any citizen of 
- the United States, or any person of requisite age “who may be entitled to 
~ become a citizen, and who has filed his declaration to become such ” and: upon 
payment of twenty-five cents per acre—to file a declaration under oath with the 
_ register and the receiver of the land district in which any desert land is situ- 

ated, that he intends to reclaim a tract of desert land not exceeding one section, 
by conducting water upon the same, within the period of three years there- — 
after: Provided, however, That the right to the use of water by the person so 
conducting the same, on or to any tract of desert land of six hundred and forty 
acres shall depend upon bona fide prior appropriation; and such right shall not 
exceed the amount of water actually appr opriated, and necessarily used for the. 
purpose of ir rigation and reclamation ;:and all surplus water over and above 

such actual appropriation and use, together with the water of all lakes, rivers, . 
and ‘other sources of water supply upon the public lands, and not navigable, » 
shall remain and be held free for the appropriation and use of the public for. : 
irrigation, mining, and’ manufacturing purposes subject. to existing rights... 
Said declaration shall describe particularly said section of land if surveyed, and, 
if unsurveyed, shall describe the same as nearly as possible without a survey. 

. At any time within the period of three years after filing said declaration, upon — 
- making satisfactory proof to the register and receiver of the reclamation of 
said tract of land in the manner aforesaid, and upon the payment to. the | 
receiver of the additional sum of one dollar per acre for a tract of land not 
exceeding six hundred and forty acres to any one person, a patent for the same 
_ shall be issued to him: Provided, That no person shall be permitted to enter 
more than one tract of land and not to exceed six hundred and for ty acres, 
which shall be in compact form. 

Suc. 2. That all lands exclusive of timber lands and mineral Jands which will 
not, without irrigation, produce some agricultur al crop, shall be deemed desert 
lands, within the meaning of this act, which fact shall be ascertained by proof 
of two or more credible witnesses under oath, whose affiadvits shall be filed in. 
. the land. office in which said tract of land may be situated. 

Src. 8. That this act shall only apply to and take effect in the States of 
California, Oregon, and Nevada, and the Territories of Washington, Idaho, 
Montana, Utah, Wyoming, Arizona, New Mexico, and Dakota, and the determi- 
nation of what may be considered desert land shall be subject to the decision 
and regulation of the. Comuissioner of the General and ‘Office. 

Approved, March 3, 1877 od Stat., UT ). 


AN £CT To repeal timber-culture laws, and for other purposes, 


Src, 2. That an act to. provide for the sale of desert lands in certain States 
and Territories, approved March third, eighteen huridred and pen teen is 
hereby amended by adding thereto the following sections: 

= Src. A, That at the time of filing the declaration hereinbefore equicea the 
. party shall also file a map of said land; which shall exhibit a plan showing the 
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mode of contemplated irrigation, and which plan shall be sufficient to thor- 
oughly irrigate and reclaim said land, and prepare it to raise ordinary agricul- 


tural crops, and shall also show the source of the water to be used for: irriga-. .- 


tion and reclamation. Persons entering or proposing to enter separate sections 
or fractional parts of sections of desert lands may associate together in the 
construction of canals and ditches for irrigating and reclaiming all of said 
tracts, and may file a joint map or maps showing their plan of internal improve- A 
ments. . . 

“Sec. 5. That no Jana shall Be patented to any person under this act unless — 
he or his assignors shall have expended in the necessary irrigation, reclamation, 
and cultivation thereof, by means of main canals and branch ditches, and in 
permanent improvements upon the land, and in the purchase of water rights | 
‘for the irrigation of the same, at least three dollars per acre of whole tract re- 
claimed and patented in the manner following: Within one year after making 
entry for such tract of desert land as aforesaid, the party so entering shall 
| expend not less than one dollar per acre for the purposes aforesaid; and he 
shall in like manner expend the sum of one dollar per acre during the. second 
and also during the third year thereafter, until the full sum of three dollars per 
acre is so expended. Said party shall file during each year with the register, 
proof, by the affidavits of two or more credible witnesses, that the full sum of 
one dollar per acre has been expended in such necessary improvements during 
such year, and the manner in which expended, and at the expiration of the third  ~ 
year a map or plan showing the character and extent of such improvements. 

If any party who has made such application shall fail during any year to file - 
the testimony aforesaid, the lands shall revert to the United States, and the ~ 
twenty-five cents advanced payment shall be forfeited to the United States, and 
the entry shall be canceled, Nothing herein contained shall prevent.a claimant 
from making his final entry and receiving his patent at an earlier date thar 
hereinbefore prescribed, provided that he then makes the required proof of - 
reclamation to the aggregate extent of three dollars per acre: Provided, That 
proof be further required of the cultivation of one-eighth of the land. 

“Seo. 6. That this act shall not affect any valid rights heretofore accrued 
under said act of March third, eighteen hundred and seventy-seven, but all 
bona fide claims heretofore lawfully initiated may be perfected, upon due com- 
pliance’ with. the provisions of said act, in the same manner, upon the same 
terms and conditions, and subject to the same limitations, forfeitures, and con-- 
tests as if this act- had not been passed; or said claims, at the option of the 
claimant, may be perfected and patented under the provisions of said act, as_ 
amended by this act, so far as applicable; and all acts and Dares of acts in con- 
flict with this act are hereby repealed. - 
© Suc. 7. That at any time after filing the declar ation, and. within the period of | 
four years thereafter, upon making satisfactory proof. to the register and the 
receiver of the reclamation and cultivation of said land to the extent and cost 
and in the manner aforesaid, and substantially in accordance with the plans 

herein provided for, and that he or she is a citizen of the United States, and 
upon payment to the receiver of the additional sum of one dollar per acre 
for said land, a patent shall issue therefor to the applicant or his assigns; but. 
no person or association of persons shall hold, by assignment or otherwise prior 
to the issue of patent, more than three hundred and twenty acres of such arid 
or desert lands; put this section shall not apply to entries made or initiated 
prior to the approval of this act: Provided, however, That additional proofs 
may be required at any time within the period prescribed by Jaw, and that the 
claims or entries made under this or any preceding act shall be subject to con- 
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test; as provided by the law eee to homestead cases, for illegal inception, 
abandonment, or failure to comply with the requirements of law, and upon sat- 
isfactory proof ther eof shall be canceled, and the lands and mee pee PERS 
for shall be forfeited to the United. States. 

_“ Sre,:8. That the provisions of the act to which this is an amendment, and the © 
amendments thereto, shall apply to and be in force in the State of Colorado, as 
_ well as the States named in the original act; and no person shall be entitled to 
make entry of desert land except he be a resident citizen of the State or. Terri- 
‘tory in which the land sought to be entered is located.” © 

Approved, March 8, 1891 (26 Stat., 1095). 


Ct 


AN. ACT Providing for the subdivision of lands. entered under the reclamation 
: . act, and for other Purposes. 


. Sec. 5. That where any bona fide desert- land entry has been or may be em- 
braced within the exterior limits of any.land withdrawal or irrigation project — 
under the act entitled “An act appropriating the receipts from the sale and _ 
- disposal of public lands in certain States and Territories to the construction of - 
irrigation works for the reclamation of arid lands,” appr oved June seventeenth, . 
nineteen hundred and two, and the desert-land entryman has been or may be 

directly or indirectly hindered, delayed, or prevented from making improve- 
Inents or from reclaiming the land embraced in any such entry: by reason of 
such land withdr awal or irrigation project, the time during which the desert- — 
land entryman has been or may be so hindered, delayed, or prevented from ~ 
complying with the desert-land law shall not be computed in determining the — 
time within which such entryman has been or may be required to make improve- 
ments or reclaim the land embraced within any such desert-land entry: Pro- 
vided, That if after investigation the irrigation project has been or may be 
abandoned by the Government, time for compliance ‘with the desert-land law 
by any such entryman shall begin to run from the date of notice of such aban- 
donment of the project and the restoration to the public domain of the lands 
withdrawn in connection therewith, aud credit shall be allowed for all expendi- 
tures and improvements heretofore made on any such desert-land entry of which 
proof has been filed; but if the reclamation project is carried to completion. 


so as to make available a water supply for the land embraced in any such - , 


desert-land entry, the entryman shall thereupon comply with all the provi- 
sions of the aforesaid act of June seventeenth, nineteen hundred and two, and 
shall relinquish all land embraced within his desert-land entry in excess of 
one hundred and sixty acres, and as to such one hundred and sixty acres re- 


tained, he shall. be entitled to make final proof and obtain patent upon compli- = 


ance with the terms of payment prescribed in said act of June seventeenth, 
nineteen hundred and two, and not otherwise. But nothing herein contained | 
shall be held to require a desert-land entryman who owns a water right and 
reclaims the land embraced in his entry to accept the conditions of said re- 
clamation act. 

Approved, June 27%, 1906 (a4 Stat., 520). 


AN ACT ‘Providing for second desert-land entries. 


Be tt enacted by the Senate and House of Representatives of the United 
States of America in Congress assembdied, That any. person who prior to the 
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passage of this act has made entry under the desert-land. laws, but from any 
‘ cause has lost, forfeited, or abandoned. the same, shall be entitled to the bene- 
fits of the desert-land law as though such former entry bad not been made, and 
any. person applying for a second desert-land entry under this act shall furnish 
the description and date of his former entry: Provided, That the provisions. 
of this act shall not apply to any person whose former entry was assigned in | 
whole or in part or canceled for traud,. or who relinquished the former entry 
for a valuable consideration. . 

Approved, March 26, 1908 (35 Stat., 48). 


AN ACT Limiting and restricting the right of entry and assignment under the 
~ desert-land law and authorizing an extension of. time within which to make 
final proot. 3 7 


Be at enacted by the Senate and House of. Repr esentatives of the United , 
States of America in Congress assembled, That from and after the passage of 
this act the right to make entry of desert lands under the provisions of the act 
approved March third, eighteen bundred and seventy-seven, entitled “An act to 
provide for the sale of desert lands in certain States and Territories,” as 
amended by the act approved March third, eighteen hundred and ninety-one, | 
entitled “An act to repeal timber- culture laws, and for other purposes,” shall be 
restricted to surveyed public lands: of the character contemplated .by said acts, 
and no such entries of unsurveyed lands shall be allowed or made of record : 
Provided, however, That any individual qualified. to make entry of desert. 
lands under said acts who has, prior to survey, taken possession of a tract of 
unsurveyed desert land not.exceeding in area three hundred and twenty acres 
in compact form, and has reclaimed or has in good faith commenced the work | 


of reclaiming the same, shall have the preference right to make entry of such _ 


tract under said acts, in conformity with the public land surveys, within 
ninety days after the ee or the approved pest of survey in the district land 
office. 
‘Seo. 2. ‘That from and after the date of the passage ‘of this act no api mmeat | 
‘of an entry made under said acts shall be allowed or recognized, except it be 
to an individual who is shown to be qualified to make entry under said acts of | 
the land conveyed by the assigned entry, and such assignments may include all 
or part of an entry; but no assignment to or for the benefit of any corporation 
or association shall be author ized or recognized. 
«Sec. 8. That any entryman under the above acts who shall show to the satis- 
faction of the Commissioner of the General Land Office that he has in good 
faith complied with. the terms, requirements, and provisions of said acts, but 
that because of some unavoidable delay in the construction of the irrigating ~ 
works, intended to convey water to the said lands, he is, without fault on his 
part, unable to make proof of the reclamation and cultivation of said land, as - 
requir ed by said acts, shall, upon filing his corroborated affidavit with the land 
office in which said land is located, setting forth ‘said facts, be allowed. an addi- 
tional period of not to exceed three years, within the discretion of the Commis- 
sioner of the General Land Office, within which to furnish proof, as pene by 
said acts, of the completion of said work. 
Approved, March 28, 1908 (35 Stat., 52). 


\" 


fe iy he 


"DECISIONS RELATING £0 THE PUBLIC LANDS. B29 - 


- CONFIRMATION PROCEEDINGS BY GOVERNMENT SEC. vi 7, ACT MARCH 


- 8, 1891. 


Menasia oobi Wane Company, ASSIGNEE OF Gaia GRIBBLE. 


ee proceeding initiated by the land department before the expiration 6h two 
year's from the issuance. of final certificate, calculated to :test the validity 
of an. entry and the elaimant’s right to patent, is sufficient to bar confirma- 
tion under the proviso to section 7 of the act of March 3, aie 


Opinion of J ustice Stafford, of sis Sere Coe of the District of 


Columbia, NV ovember 30,1908: 


This 1s a petition for a-writ of mandamus to be asia to the Secre- 
tary of the Interior commanding him to withdraw an order of sus- 
pension and issue a patent to one of the petitioners. The land to_ 
which the proceeding relates is 160 acres of the public domain 
claimed to. have been entered under the timber and stone act (20 
Stat., 89) of Ju une 8, 1878. The petitioner Gribble i is the entryman 
and the petitioner corporation is his assignee. Gribble made the 
necessary cash payment and received his final receipt June 10, 1901. 


Thereafter he assigned to said corporation. 


The ground of the petitioner’s position is that no contest or protest 
was pending against his claim at the expiration of two years from 


‘said June 10, 1901, that is, on June 10, 1903; that if there was no _— 
_ pending contest or protest he was entitled " a patent and the. re- 


spondent was bound to issue it as directed by section 7-of the-act of 


March 38, 1891 (26 Stat., 1095). That section reads as follows: 


That after the lapse of two years from the date of ae issuance of the re- 
ceiver’s receipt upon a final entry of any, tract of land under the homestead, 


. timber-culture, desert land, or pre-emption laws, or under this act, and when 


there shall be no pending contest or protest against the validity of such entry, . 
the entryman shall be entitled to a patent conveying the land by him entered, — 


and the same shall be issued to him: 


If on June 10, 1903, there was a contest or protest pending, the 


| petitioners are. plainly not entitled to a writ. 


~The situation on that date was this. The Commissioner of the 


General Land Office had ordered an investigation of ‘this claim 
among others and had instructed a special agent to carry it on. No 


formal or specific charges were made and the investigation was 


~. ordered by reason of the fact that in several of the claims the same 
- witnesses had been used. To the commissioner this appeared sus- 


picious of fraud and to call for an inquiry into the facts. The 
commissioner had also instructed the special agent charged with the | 
investigation to cross-examine the claimant and his witnesses and 
to make a prompt report thereon. It thus appears that.the depart- 


. ment was actively engaged in the investigation of the facts concern- 


~ 
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ing the validity of the stem under a declaration of doubt baal sus- 
- picion touching: its good faith. S ee 98 

The question then is whether this constituted a contest or a pro-- 
test. It was not a contest-in the sense that a special charge had 
been made, much less that notice thereof had been given to the claim- 
ant,.so that it might be met by him. Neither was it a protest in 
the sense that a specific ground had been pointed out for the basis | 
of.the protest and the iment informed thereof. But are either 
of these necessary? There was a solemn declaration by the depart- 
ment that the circumstances surrounding the claim were such. as to 
beget suspicion and to call for a thorough investigation and that in 
the meantime the patent ought not to be granted. The very purpose 


of the investigation might be defeated if the claimant must be noti-- | 


fied in advance. The investigation resulted, after June 10, 1903, 
in.a report upon which there was a formal suspension of the patent 
and the case is still under consideration and undetermined for want 
of knowledge on the part of the department.of the whereabouts of 
the claimant who should be served with notice. 

As defined by Webster, a protest is “a solemn declaration of 
— opinion, commonly a al declaration against some act.” Is not 
that exactly what this is? It was the first step in a- proceeding 
calculated to test the validity of. the claimant’s right'to a patent. 
That step having been taken within the two years the statute of | 
confirmation did not operate upon this claim. 


~ Consequently the petitioner’s demurrer to_ respondent’s answer 
must be overruled and the answer adjudged sufficient. ‘it iS So 


ordered. 


a HOMESTEAD EN TRY—* ONE QUARTER-SECTION ’*—SECTION 2289, R. = 


INSTRUCTIONS. 


The term “ one ivaieeaeeecton: * in section 29809, Revised Statutes, fixing the. 
- maximum area that may be taken as a homestead under that section, 
_ contemplates 160 acres, and an entry under that, Section. must be limited © 
-to approximately that number of acres. 
Applications under that section embracing in excess of 160 acres may be 
allowed where the excess is less than the penCreney. would be if the 
smauest legal subdivision were eliminated. 


Commissioner Dennett to Registers and fecewers, December d; 1908. 


— On and after J anuary 1, 1909, the following rule will be in . force | 
and effect: | | 
The term “ one aun cen » ag used in -section 2289, United . 
States Revised Statutes, is to be understood as meaning 160 acres. 
Therefore, an entry under said section must be limited to approxi- 
mately 160 acres. Where such application is filed for lands in excess" 
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of. 160 acres, it may be allowed if the area in excess of 160 acres isnot 
| greater than the deficiency would be if the smallest legal subdivision : 


~- were eliminated. ~ 


Instructions and Wee ic ions in ‘conflict with above ae will not be 
followed after December 31, 1908, and entries made thereafter must | 
conform to said rule. 


The above rule is adopted in view of the following ‘considerations. ‘Su 
In the cases of John W. Douglas (10 L. D., 116) and Wood ». Bick . 


(13 L. D., 520), and other cases, it was held that’ pre-emption and 
- homestead claims may embrace lands in excess of 160 acres if the 
- same be for what is in such decisions termed a technical quarter-sec-— 

tion. In the said case of Douglass, a pre-emption claim, the lands con-- 
sisted of six lots in the northeastern portion of the section aggreg ating 


- anarea of 201.05 acres. Following said decisions, this Department has ‘at 
permitted such entries to be made for the entire portion of a section, | 


so-called a technical quarter-section. It is not believed, however, | 
that itis accurate to use the term, a technical quarter-séetion; in 
designating an aggregation of lots surveyed and numbered simply 
~ because they lie within a certain portion of the section. A number of | 


townships in various places are so surveyed that the section lines in | 


the north and west tiers have to be elongated to reach pre-existing - 
exteriors causing the areas of these fractional sections to aggregate 


-as high as 2,000 acres each, and in such cases the so-called quarter- 


sections or : technical ” quarter-sections run. above 800 acres each. 
There are many townships in which so-called quarter-sections run 
considerably above 200 acres. Sometimes these so-called quarter- 
sections contain six lots, two of twenty acres each and the other four 
of forty acres each.’ It will.be seen that in such cases an even 160 - 
_-aeres may be obtained, and it appears that entries should be limited . 
to that area where posible —_ 
 ‘Itis clear that Congress, in enacting the homestead law, atended | 

to allow ordinary homestead entries to embrace only 160 acres. The 
language is: 

Shall be ent{tled to site one quarter- -Section or less quantity . ae subject to 
_pre- -emption at one dollar and twenty-five cents per acre; or sigtty acres or 
less of such unappropriated lands at two dollars and fifty cents per: acre, to be 
located in a body in conformity to the legal subdivisions of the public lands. 

It is also provided in said section that any person owning and re- 
siding on land may make an entry under said section for innds con-~ 
- tiguous to his land, which shall not, with the lands so already ee | 
and occupied, eae in the aggregate “ one hundred and sixty acres.” 

The said section was amended by section 5 of the act of March 3, = 
1891 (26 Stat., 1095), so as to provide that no person who is the pro- 
_ prietor of more than “one hundred and sixty acres of land in any 

state or territory shall acquire any right under the homestead law.” 
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Section 9306, Read Statutes, also ares for the are of an’ 
additional entry where the quantity theretofore entered is less than 
“one hundred and sixty acres.” In the act of March 2, 1889 (25. 
Stat., 854), sections 5 and-6, provision is made for the allowance of 
additional homestead entries to an aggregate area of 160 acres. A 
like provison is also in section 2 c the act of eee 28, 1904. Stat., 
B27). , | 
It seems clear. that Gonsras ended to grant the aot to enter 
the quantity of 160 acres and not a particular part of any section 
regardless of area. A section of land contains 640 acres; a quarter- — 
section contains 160 acres. There seems no reason why an excess of - 
that area should be allowed simply because the lands fall in a portion 
.of the-section designated as a technical quarter-section. Where the 
lands.are divided into subdivisions and given lot numbers, it is not 
believed that the term “ quarter- -section ” can properly be applied. 


' Very respectfully, is | 
| Frep DeNNETT, 
Commissioner. 
"Approved: | 7 : 
- James Rupotpy Garrtero, 


Secretary. 


Winuram C. Stayt. 


Motion ‘for review. of departmental decision of June 19, 1908, 
36.L. D., 530, denied by Fi irst Assistant Secretary Pierce, December 
1, 1908. 


—— 


DESERT LAND ENTRY—EXTENSION OF TIME FOR PROOF—SEC. 3 ACT 
; ; MARCH 28, 1908. : 


-—Joun ‘S. TEnpIcx. 


Section 8 of the act of March 28, 1908, authorizing an xtaadion of time. within 
which a desert land entryman may make proof of reclamatton and cultiva- 
tion, contemplates that unavoidable delay in the construction of the irriga- 
ting works by means of which the entryman intends to convey water upon 

his claim is the only ground upon which its provisions may be invoked; and 
in the absence of some actual, tangible work in the way of an irrigation © 
system on the claim, a mere intention, or even contract, to obtain water 
. from an irrigation system in the future, in event the practicability of such 
- system be demonstrated: by actual test, is not sufficient to warrant the exten- 
_sion authorized by: the act, | oar 


First Assistant Secretary Pierce to the Uni nbaes of the General 
(F. W.C.) Land Office, December 1, 1908. (GA. W.) 


John 8. Tendick has appealed from your office decision of Septem-. 
ber 17, 1908, -holding for cancellation his desert land entry (No. 
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1524), made by Sohn: P. Dyer, his. assignor, , Jie 20, 1904, for the 
E. 4 SW. t and W.4 SE. 4 4, Sec. 83, T. 18 S., R. 26 E., Roswell, New 
- Mecico, end diatrict, in the event that he does not arate ‘within 
sixty days from notice of your. said decision, satisfactory evidence 
of the reclamation of the land involved, or that he is entitled. to the 
- benefit of the terms of section 3 of the act of March 28; 1908 (35. 
Stat., 52), allowing additional time within which to make final proof. _ 
| Dyer assigned his entry to claimant November 27, 1905. The local 
officers, on J uly 9, 1908, transmitted an. atiidavit oo claimant, aa) | 
_ corroborated, in which: it is stated— | | 
| ‘That he has been, and will be, unable before the eniearion of four years from. 
- date of entry to secure a sufficient amount of water to irrigate and reclaim. 


said land; that he believes | he will be able to secure a sufficient amount from. 
the Antelope Canal and Reservoir, which is now being constructed and. is sO 


located that water can be conveyed directly to. the above-described land : that’ 


he asks to have the time for making final proof. extended on said land. 


‘Your office held that the showing made by the claimant in this 
affidavit was not such as to warrant an extension of time in which to 
. effect reclamation and cultivation of the land, in that it did not show 
why.claimant had not secured a water right, how long it would be_ 


before he could secure one and make proof, or whether ie was certain 


of being able to secure water from the Antelope Canal and Reservoir. 
From claimant’s correspondence with the General Land Office. 
following your said decision of September 17, 1908, and from his 
_ appeal to this Department, it appears that he purchased Dyer’ So 
assignment for $1,800, and has since expended about. $500 in improv- 


ing the land; that the land is in the “artesian belt,” and his expecta- _ . 


tion: was to. irripate the oe Ta means of an artesian well, but that 
go many of these wells were “ playing out,” or their flow, wich a few 
exceptions, so small during the time water was needed, that he did 
‘not feel justified in having a well dug; that the only other source of a — 


water supply, if any, for “his claim, is ‘the Antelope Basin Reservoir, ia 


which is in the course of construction; that the dam used in connec- 
tion with this reservoir had once given way or been destroyed, and 
he did not feel justified in now expending about $2,000 for a water 
- right until it could be ascertained, by. actual’ test, “whether or not 
fhe. dam is secure and will stand che: freshets or floods, and whether 
or not the reservoir will hold water and not drain. off through the 
soil.” 

The provision of law under ae donne asks an extension of 
time in which to make proof of: the reclamation and cultivation of 
his claim (section 3, act of March 28, 1908) is’as follows: : i 

“That any entryman under the above acts who shall show to the satisfaction 
_of the Commissioner of the General Land. Office that he has in good faith com- 
plied with the terms, requirements, and provisions of. said acts; but that 
because of some unavoidable delay in the construction of the irrigating: works, 


=: 


884 —Ss- DECISIONS RELATING TO THE PUBLIC ‘LANDS. 


intended to convey water to the said lands, he is, without fault on his part, 
unable to make. proof of the reclamation and cultivation of said land, as 
required. by said acts,’ shall, upon filing his corroborated affidavit with the 
land office in which said land is located, setting forth said facts, be allowed. 
an additional petiod of not to exceed three years, within the discretion of the 
‘ Commissioner of the General Land Office, within which to ee proof as 

required by said acts.of the completion of said work. 


From the. language of this act, it is clear that delay in the con- 
struction of irrigating works, whether a general system or a system 


irrigating only the land of the entryman, is the only ground upon. 


which relief may be invoked. In the absence of a showing of some | 
actual, tangible work, in the way of an irrigation system, on an entry- 
man’s claim, the act presupposes at least an existing uncontingent | 
agreement, to obtain water, and not a.mere intention, or even a con~ 

tract, to obtain water in the future provided the practicability of an 


: _ irrigation scheme is demonstrated by actual test. 


Apart from the natural construction of the language of the act, it 
is deemed proper to state that a policy permitting private jade 
viduals to hold segregated from entry portions of the public’ domain, 
on the mere possibility, or -even'a probability that a neighboring 
private irrigation system, constructed or in course of construction, 
will prove successful, would, it is-believed, be fraught with dangerous 
possibilities for fraud and otherwise be contrary to a sound Bible 
policy. | 
For the reasons stated above, your office decision 1 is affirmed. 


‘ALASKAN TOWNSITES-STATUS AND RIGHTS OF INDIAN OCCUPANTS. 


WrancGeLL TOWNSITE.. ~ 

The issuance of patent for a townsite in Alaska embracing lands claimed and ° 

occupied by Indians does not convey. title. to Jands in the actual use and 

occupaney of the Indians or claimed by them at the-date.of the act of 

May 17, 1884, so long as such occupancy continues, or authorize the trustee 

to convey title to the Indian occupants; nor can such Jands be. subjected 

to taxation or charged or burdened with any obligation or ‘ineumbrance 

- that could not lawfully be imposed upon public lands of the United States. 

Paragraph 8 of the Regulations of August 1, 1904, 88 L. D., 168, 167-8, 
amended.. | | : at 


Furst Assistant Secretary Pies to ie Cie O ; the General 
(F.W.C.) Land Office, December 3, 1908. (&. F. B.). 


Under date of July 16, 1908, you report upon the petition of 
Indian occupants of lands within the surveyed boundaries of the 
townsite of Wrangell, Alaska, protesting against the inclosure: of 
their possessions within said as alleging that ey! have no 
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voice in fies government ‘of the town and are too: ‘poor to pay ihe 
expense of a survey. of their possessions. They also object to being 


taxed for the government of the town or for the support of schools, 3. 


- as their children are not permitted to attend said schools, the educa- 
Hen of their children being provided for by the United States. 
You report. that the townsite has been surveyed, entered and 


patented, and that the description in the patent. covers the land — 


occupied by the Indians; ; that it has been subdivided into lots, blocks, — 
~ “streets and alleys, and that the holdings of the native Alaskans have hy 
all been located and nearly all have “bean staked according to the | 
claim. of each individual or family. 
_ The-mere fact that the boundaries of a townsite may aalide | 

within its limits the holdings of native Alaskans is no reason why 
the survey should be rejected or reformed, provided none of the rights 


and privileges guaranteed to said Tadians be defeated or pane 7? 


The only question therefore that need be considered is whether the - 


-_ trustee shall set apart to each occupant the lot to which he is entitled 


by virtue of his occupancy and possession thereof—including native 
Alaskans as well as white men—and what terms and conditions may 
properly be imposed upon the proper ty SO ppRormoneds in the ual 
sion of native Alaskans. | 
— The right of Alaskan. Indians to the possession of the lands i in dis 
actual use and occupancy, or claimed by them at the date of the 
passage of the act of May 17, 1884 (23 Stat., 24), was distinetly. 
recognized by the 8th section: of said act. It, provided: | 


That the Indians or other persons in said district shall not be disturbed... | 


in the possession of any lands actually in their use and occupation or now 
_ claimed by them, but the terms under which such per sons may acquire title to 
such | lands is reser ved for future legislation by Congress. | . 


. Such recognition by Congress is sufficient to prevent the patenting. 
of lands SO occupied and claimed by Indians, either to such Indians 
or to others, in the absence of subsequent legislation by Congress. 


The patent to the townsite trustee therefore did not convey title to 


lands in the actual. use and occupancy of native Alaskans or claimed. 


_ by them at the date of the act of May 17, 1884, so long as such’ _ 


occupancy: continues, or authorize the trustee to convey title to the 
-Jndians unless the 11th section of the act of March 3, 1891 (26 Stat., 


3 1095), authorizing entry of lands in Alaska for townsite purposes — 


for the several use and benefit.of the occupants thereof, is the future 
legislation contemplated by the 8th section of the act of May 17, 
1884, and confers upon said Indians the right to receive title from 


the trustees to the lots severally claimed or occupied by them. If it — | 


is, the title by patent would pass to the trustee charged with the 


trust, of conveying to. each occupant the title to the land severally — 


occupied by them, whether. white or native Alaskan. If not, the 
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: seater could pass no title to any possession. protected = the Sth s sec- 
tion of the act of May 17, 1884, so as to prevent Congress from fixing 
by further oe the shaactce of title contemplated .by nl | 

section, — 

The regulations of June 3, 1891, to carry into effect the provisions 
of the 11th section of the act of March 8, 1891, apparently construed — 
said section as conferring authority for issuing of a title to the 
Indians for lands occupied by them within the limits of a townsite, 
as it directed th® trustee to levy assessments “upon the property 
either occupied or possessed by any native Alaskan the same as if 
he were a white man” and to “apportion and convey the same to © 
him according to his respective interest” (Sec. 26—12 LL. D., 583, 


595). -These instructions were reissued as section 8 in the circular — 


of August 1, 1904, now in force (33 L. D., 163). 

In the case of Kittie Cleogeuh. et al. (28 L. D., 427) the Depart. 
ment had occasion to consider the: relation of the 11th section of the 
act of March 3, 1891, to the 8th section: of the act of May 17, 1884, 
and said that bas views may be preserited upon this question: One, 
whether the authority to enter lands ‘for townsite purposes for the 
benefit of the several occupants and for the acquisition, of title by 
each ‘occupant according to his respective interest is the “future | 
legislation ” contemplated by the 8th section of the act of } May alg 


1884, with reference to the acquisition of title to such lands by. im BGK 


Indians in Alaska; and the other, whether it was not intended merely 
to extend the provisions of section 2387, Revised Statutes, to Alaska, 
and not to qualify persons to take title to town lots in Alaska who — 
would not be qualified to take title to town lots under said section 


- ag elsewhere appled and. administered. 


Although it noted the apparent, construction given to. the et by | 
the circular of June 3, 1891, it made no decision. further than to 
say that—_ | : 

In either view, no title to lands in the aeoual use and ‘oceupancy of Indians 
could be acquired by others under said section 11, If that section was not 
‘ such ‘ future. legislation” as contemplated by the 8th section of the act of 
1884, then the lands in the actual use and occupancy of Indians would not be 
subject to disposal under the townsite law, and if said section conferred upon 
the Indians the right to take title under the townsite law as extended to 
Alaska, no other person could lawfully acquire title to lands in the actual use 
and occupaney of the Indians, as. the townsite entry was made solely for the 
“several use and benefit of the occupants of the land entered. 


Upon a careful consideration of this question the latter view seems _ 
to be the more reasonable interpretation of the act and accords with 
_ the uniform policy of the Government with reference to the charac- 
ter of title to lands that may be held and enjoyed by Indians. Con- 
gress had a purpose in withholding from these Indians the title to 
their possessions, especially without restr aint upon alienation. | Tt 
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er protects them in their’ possessions aided the jegal title held by the 


United States by declaring i in the act of May 17, 1884, that they. shall. 
not be disturbed in the possession of any innds actually. in their 


actual use’ or. occupation; or claimed by them at the date of that. act. 


_ Such recognition by Congress of a right of occupancy and pos- | 
session prevents the acquisition of title to such lands without legisla- 
tive authority, and while the title remains in the Government the 
Indians’ right to occupancy can not be: impaired nor can the land be | 


~ assessed for taxes or charged or’ burdened with any obligation or _ 
- ineumbrance that: could not be lawfully imposed upon public lands — 
- of the United States or other lands to which it holds the title. It was 


| evidently contemplated by the act that these. Indians should enjoy 
every right and privilege of a land owner except the right to encumber 
~. the land or to convey title thereto. 

- The purpose of Congress to withhold from aes of Alaska title 
7 to lands which they are allowed to occupy and possess is also indi- 


| cated by the act of May 17, 1906 (34 Stat., 197 }, which authorizes 7 
allotments to any Indian or Eskimo ine in said district whois) 


the head of a family or twenty-one years of age, and provides that 
“the land so allotted shall be deemed the hoiestead of the allottee 
- and his heirs in perpetuity, and shall be inalienable and non-taxable 
until otherwise provided by Congress.” : 


As the instructions given in the Sth section of the: ee of 7 : 
August 1, 1904, and in conflict with this view so far as they direct the 


trustee is ee assessments upon the lots occupied or possessed by 
native Alaskans ‘ “the same as if he were a white man,” and authorizes 
such trustees to “ apportion and convey the same to him according to _ 
his respective interest,” the circular will be modified so as to conform 
to the view herein expressed.” [See below.] , a * - 
The papers are returned to your office with directions to take all 
further action in 1 the premises in accor dance herewith. _ _s 


_ ALASKAN 3 TLOWNSITES-STATUS AND RIGHTS: OF INDIAN OCCUPANTS. 
| REGULATIONS. | | | 
Department OF THE INTERIOR, 


- GeneraL Lanp Ousice: 
W ashington, Dd. G. December 29, 1908. 


Agreeably to Depareaaetal decision of Decsber 3, 1908 (387 L. D., 


884), concerning the status and rights of Indian occupants in the town- a ; 


. site of Wrangell, Alaska, section 8 of the “ Regulations concer ning the 
- manner of acquiring ‘title to townsites on public lands in the District. — 
of Alaska. ” (33 L. D., 163), is hereby amended to read as follows: 
: In order to meet the’ expenses incident to the townsite entry and the. execution - 
‘of the tr ust ther eunder, trustees of the sever al townsites enter ed in said Distr ict | 
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shall levy assessments upon the property held or possessed by occupants other. 
than Indian or native Alaskans, and shall apportion and. convey ue same to — 
them according to their respective interests. 

If the townsite includes lands possessed by Indian or native Alaskan occu- 
pants, such possessions shall not be assessed nor couveyed by the trustee pend- 
ing the “ future legislation ” contemplated in section 8 of the act of May 17, 
1884 (23 Stat., 24). In making the subdivisional survey: required by section 9- 
_-of these regulations, the trustee will set apart the Indian possessions and appro- 

priately designate them as such upon the triplicate plats of his- survey, but he’ 
wae not extend any street or easy upon or across such possessions. 
. FRED. Dannert, Commissioner. 
Approved, eran nes 30, 1908: 


JAMES RUDcLEs Ganrrexo, S coretary. 


| ANDREW J. Bruay. 


Motion for review of departmental decision of March 27, 1908, 
36 L. D., 334, denied by First Assistant mes a December ty, 
- 1908. 


“REPAYMENT—ACT OF MARCH 26, 1908. 
JosEPH GIBSON. 


The purpose of the act of March 26, 1908, is to authorize repayment of : pureinte 
moneys and commissions paid in connection with applications to make > 
“* filing, location, selection, eutry, or proof,” and covered into the Treasury, - 
' jn cases where, in the process of adjudication, the application, entry, or 
proof, was rejected and no fraud or empire fraud in connection with the 


- application appears. = 
The act of March 26, 1908, is merely: supplemental to existing laws governing 
répayments, and does not authorize repayment where an entry properly 
allowed for land subject thereto: fails of confirmation solely Pecans of the. 


~ fault or laches of the entryman. 


First Assistant Secretary Pierce to the C ommissioner of te Boia 


(F.W. Cc.) Land Office, December 5, ‘1908. (G.5.G.) 


An appeal has been filed by Joseph Gibson from the decision of 
your office of August 31, 1908, denying application for repayment a 
_ the purchase money. paid by him on desert land entry for the N. 3° 
SW. 4, Sec. 29, NE. 4.SE. 4 and W. 4 SE. 4, Sec. 30, W. $ NE. 4 ae 
NW. 4 SE. 4, Sec. 31, T. 22 S.,- BR. 58 W.. Pueblo, Colorado: 7 

The entry was ce October Gs. 1399, and was canceled, on relin-_ 
quishment, October 23, 1902, as to the ee 4 SE. 4, Sec. 30, and N. 4 
SW. 4, Sec. 29. The nina nde of the entry was canceled, November 
9, 1903, after notice to show cause, for failure to make third yearly 
proce In the declaration filed by Gibson at the time of making said 
| ae he stated that he ee to obtain the. water supply to anes iT 


~ 
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the land from a spring near the center of the NW. 4 SE. 4, noe 5 head i 
22. §., R. 58 W.,.and by pumping water from the High Line Canal, an 
seiner ceca below the land entered by him. Tn his application 7 
for repayment he stated that there was no fraud or attempted fraud 


‘in connection with the effort to obtain title to the land.. In-an affidavit = | 


accompanying his application here Gibson states that at the time of 
making his desert land entry he contemplated irrigating the same 
from a system of private reservoirs constructed by him, taking water 
‘from an arroyo and storing same for irrigation purposes; that there 

was no regular flow in ‘ie. arroyo but he contemplated storing flood _ 
- waters during the rainy season and using the same for irrigation 
during the dry period; that in-furtherance of said irrigation scheme 


he constructed three reservoirs and also did a large amount of other. 


work upon his claim; that at no time after the filing of his desert land 
claim was he able to secure sufficient water to permanently reclaim 
the land in the manner required by the desert land law, and that, in 
consequence of these conditions, he was finally eee to abandon | 
his claim. — | : 

The legislation governing repayments is found in an acts of June 
16, 1880 (21 Stat., 287), and March 26, 1908 (35 Stat., 48). The 
former act, in section 2 thereof, authorizes repayment im cases where — 


entries are canceled for conflict or where they have been erroneously 


allowed and can not be confirmed. The application of Gibson is made 
under section 1 of the act of March 26, 1908, which provides: | 


That where purchase moneys and commissions paid under any public land 
Jaw have been or shall hereafter be covered into the Treasury of the United 
States under any application to make any filing, location, selection, entry, or 
proof, such purchase moneys and commissions shall be repaid to the person | 
who made. snch application, entry, or proof, or. to his legal representatives, in 
all cases where such application, entry, or proof has been or shall hereafter be 
rejected, and neither such applicant nor his legal representatives ‘shall have 
been guilty of fraud or attempted fraud in connection with such application. 


This act is merely supplemental to prior laws governing repay- 
“ments. It was not intended by such act to repeal or modify prior 


legislation on the subject. Its object was of course to afford relief | 


in a class of cases wherein repayment was not theretofore authorized, — 
viz, where money is covered into the Treasury “ under any application 


— to make any filing, location, selection, entry or proof” and; in the | 


process of pdjadiuon. such application, entry, or proof is revectad 
the party or his legal representatives not being guilty of fraud or 
attempted fraud in the premises. The primary purpose of the act 
is indicated in departmental letter of J anuary 14, 1908, trgnamitting 


the original bill to Congress which reads as Plies 


- Heretofore. and until ‘recently all moneys. deposited. with applientions: and. 
proofs for public lands have been retained temporarily by the receivers of 
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- public. moneys of the United States land offices and finally covered into the 

Treasury when the entries were allowed or returned by the receivers to the 

| applicants in case their applications and. proofs are rejected. 

_ The fact that these moneys accumulated in the hands of the receivers largely 
in excess of their bonded liability called for a change in this practice, and to 

7 ‘safeguard these funds all moneys of this kind are. now and will hereafter be 

covered into: the Treasury as soon as they are received. - ; 

- Under the existing law there is no means of withdrawing any of these moneys 
from the Treasury for repayment to the persons whose applications ‘and proofs 
are finally rejected, and I, therefore, herewith submit a proposed pill, authorizing eo 
their repayment and recommend that it be enacted into law. | oo | 


In the instructions of April 29, 1908 ( 36 L. D. 888), under the act 
of March 26, 1908, it was said:. | 


. The foregoing act is additional to the provisions of sections 2362 and 23863, . 
a States Rev ised Statutes, and to the act of June 16, 1880 (21 Stat., 287). 


And referring to section 1 of ae act of March 26, 1908, it was 


4, tated in said instructions: 


This section refers more Sarteulnely to moneys covered into ‘the Treasury 


of the United States, as directed in office circular “M ” of May 16, 1907, (85 L. D., 


568), and circular letter “M” of July 26, 1907; that is, moneys deposited with. | 


: proof under the timber and stone, desert land, coal land, and miner al land laws. 


| The circular of ‘May 16, 1907, above referred to, was issued in 
pursuance of the act of Mar ch 2, 1907 (34 Stat., 1245), entitled “An 
~~ aet to authorize the receivers of public moneys: for land districts to 
| deposit with the Treasurer of the United States certain sums embraced 
in their accounts of unearned fees and unofficial moneys,” and, in 
| paragraph 7 of said circular, it was stated: "eS : 
_ As there is no provision for the repayment of such moneys from the Treas- 
- ury, the Congress. of the United States will be asked at its next session -to 
| : provide relief ill cases where the purchase money bas been paid and oon, 
. rejected without taint of fraud. a 
And in the instructions of your ‘office of July. 26, 1907, Supra, 
to registers and receivers; supplemental to paragraph 7, 1t was sald: a 
AS there is no law under which repayment of any of these moneys. may now — 
be made, it is useless to submit applications for their return... ; 


“When the Congress shall have provided for the return “of ‘guch purchase 
money in meritorious. cases you will be fully. advised en fully instructed . 


‘Tegarding same. oe 

o While the act of March 26, 1908, may possibly re in auines 

_ to its primary object as set forth when transmitting the original bill 
to Congress and in the instructions issued thereunder, authority for 

repayment in exceptional cases where the same could not:theretofore — 


be made,. yet it was clearly not meant to authorize repayment in 
those cases where the entries were properly allowed for land subject 
; - thereto, but which failed of confirmation solely because of the fault o or oe “ 


a te? 
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hies of oe ‘entryman. This aie was canceled hess of Gib-_ 
son’s failure to submit yearly proof, a matter entirely within his” 
control. In general circular of 1904, paragraph 10, page 89, it is 
set forth that a person. making desert land. entry must acquire a 
clear right to the use of sufficient water for the purpose of irrigating | 
‘the whole of the land entered and of keeping it permanently irri- a 
gated, and that a person who makes a desert land entry before he 

has secured-a water right does so at his own risk:. The fact. that 

Gibson was unable to secure sufficient. water to irrigate his claim, 
which resulted in abandonment thereof by him, does not present a- 
case where repayment would be authorized ender the act of June — 
16, 1880. Nor is it one coming-under. the act of March 26, 1908, 


for, while. the element of fraud or attempted fraud may be cane. ca 


absent, yet his application for ‘the land was not: rejected but on the: 


| contrary was accepted and the entry allowed thereon was canceled in — 


part upon voluntary relinquishment, and.as to the remainder because’ 
of failure to submit yearly proof thereon, as required by the act of 


March 3, 1891 (20. Stat., 1095), amendatory of the desert land act : 


of. March 8, 1877 “Besides, it 1S. provided i in section 5 of said oes 
amendatory ry cere " x ol ae ear: 


ek any party who. has made. ‘such Vauoledibn, shall fail ae any year to | 


file the testimony aforesaid, the lands shall revert to the ‘United | States, and. me 


- the twenty-five cents advanced. payment s shall be for feited. to the United States, be 
and the entry. shall be canceled. } | 


: ‘The decision of your office denying repayment i is for the reasons - 
_ given herein affirmed. | | | a i 


Baca Froar No. oe 


= Motion. for review. ae departmental decision of. Rune: 2, 2.1908, 36 
LL. D., 455, denied, ye First Assistant ‘Secretary Pierce; 1 December a, 


PORTERFIELD SCRIP—AFFIDAVIT OF NONOCCUPANCY-—NOTICE. 
TJ OHN D. AcKrnaran., 


| . ‘The provision in “the act of “April 14, 1860, that Porterfield warrants may be. 
located only on lands “ which have not been otherwise appropriated, ” con. 


i templates: lands legally appropriated ; and an applicant to locate such a war- ... | 


- rant is not required to file with his: application an affidavit of nonoccupancy, 

it being only incumbent upon him to show, after such notice as may. be — 
: required by the land department with a view. to putting. adverse claimants, - | 
if any, on notice, EDAE there has bec no Prior oe ad appropriation of the a: 
land. : : 
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‘The circular of February 21, 1908, requiring publication of notice of all appli- 
cations to locate scrip, warrants, certificates, soldiers’ additional rights, or to_ 


make lieu Jand selections, filed on or after April 1, 1908, merely makes man- *. 


_ datory after that date what theretofore was within the discretionary power | 
of the land department to require, and in ho wise affects its euieuy to 
-Tequire notice of appltcations filed BEIOr to that timé.. 


First Assistant Secretary Pierce to the Commissioner of the Ashevia ma 


(F.W.C.) - Land Office, December 9, 1908. (E.F.B.) |: 


_ ” By decision of July 21, 1908, you required John D. Ackerman, who > 
located Porterfield warrant No, 1, for forty acres, on the NW.4 NE. 4 A, 
See. 11, T.35., R. 42 E., Carson City, Nevada, to file with his appli- 
cation an affidavit showing that the land is not occupied or improved. 
by any one other than Ackerman, or those claiming through him, . 
and he was notified that upon failure to do : SO his location would be: 
canceled. | | 
— Your ruling was based upon the ie ort the Departments in the 


. ease of Frederick W. McReynolds (35_L. D., 291), holding that lands 


actually occupied by another are not Base to location with Valen- — 
~ tine scrip, whether such occupancy does or does not meet the require- 
ments of the General Land laws, and that the question whether such 
occupant is qualified to assert and maintain a claim under the land 
laws of the United States will not be tried and determined. under an 
- application to locate said scrip. That decision followed the ruling of 

the Department in the case of Litchfield v. Anderson (32 L. D., 298), 
construing the words: ‘vacant land opened to settlement ” 7 they - 
occur in the act of June 4, 1897 (30 Stat., 36), to exclude from loca- 
tion under the provisions of said act lands actually occupied, irre- 


*, spective of the character of such occupancy. 


_ In the McReynolds case it- was held that there is no niieeial 
tinction between the words“ vacant land opened to settlement ae 


the act. of June 4,°1897, and the words “ unoccupied and ae 


priated lands” in the act authorizing the issuance and location of 


Valentine scrip. 
The act of April 1, 1860 (19 Stat. 836), shonin the issuance ~ 
2 Porterfield waren provides that they may be located on lands 


“which have doh been cieewice appropriated.” These words have. 


‘been construed by the Department to mean that such scrip is locatable 
on lands not legally appropriated, and that lands may be occupied 

so as to exclude them from location with Valentine scrip or selection 
under the act of June 4, 1897, and not be legally appropriated within 


the meaning of the act of April 11, 1860. 


Such was the construction given to that act by the Department in 
the case of Lewis v. Seattle (1 L. D., 497), and as that decision is not. 
in conflict with, and i is not overruled by, the decisions of the Depart- 
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ane in the. cases of Litchfield vw, Anderson and Frederick W. Me- 
| Reynolds, supra, it was error-to hold that this location 1 is to be con- 
trolled by those decisions. 

Tt is not intended to pass upon and determine any question as to 
the respective. rights of any adverse claimant to said land, or to hold 


that your office may not: require the locators of Porterfield warrants, _ 


or the locators of any scrip, especially such as may be located on un- 
surveyed lands, to give notice of the location-of such scrip to any 
person who may be claiming adversely to the locator, whether such 
adverse claim be well founded or not, but merely to hold that the. 
failure to file with the application for location an. affidavit.of non- 
occupancy, as” required in Valentine scrip locations and selections - 
under the act of June 4, 1897, will not of itself be such a. defect: i in 

— the application as to require that it be rejected, but the locator. may 
show that such adverse claim-is not a bar to such location. 

— The circular of February 21, 1908 (386 L. D. 278), requires that: 
in all cases of applications to, locate any scrip, warrants, certificates, 
- soldiers’ additional homestead rights, or to make lieu land selections | 
after April 1, 1908, the locator is required to file such affidavits and 


to give such notice as will put any one claiming adversely to the 


location on notice, in order that he may defend. his claim. That 
circular applies to warrants of this character, as well as to all other 
warrants and scrip located after April.1, 1908, but there is no reason 
why your office may not require notice to be given in locations made ~ 

prior to that date, when you have reason to believe that there 1 isan 


a3 adverse claim to the land. 


Your decision is modified accordingly, and the papers are returned 
for such disposition as you may deem proper in consonance > with the . 
views herein announced. | 


CALIFORNIA SCHOOL LAND— INDEMN ITY. SELECTION—ACT OF MARCH . 


- 1, 1877. 
Bec E. FAarpestry. 


Where an illegal. indemnity school. selection. was made by the State of ‘Cali- 
| fornia, and neither the State nor the United States has consented to a. 
ratification thereof under tke aet of March 1, 1877, a third party, not claim- 


ing any right or title growing out of such illegal selection, will. not be a 
beard to question ‘the right of the United States and the State to heciuet - 


the grant beween themselves as to the land involved. 


7 First Assistant —— Pierce to the Commissioner of the General | 
(F.W.C. ee Land Office, December 11,1908. (EL F.B.) 


By jason of F ebruary 28, 1907, you held for cancellation the. 
homestead entry of Bertie E. Hardesty, made September 25, 1906, 
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‘of the NW. 4 4, See. 16, T. 4: S., R. 4 W., Los aeeis California, for 


the reason that the land was bare of tie grant to ae State of Cali- - : 


fornia for school purposes, and Apr 20, 1908, you denied : al motion 
for review of said decision. 

The controlling question presented by te spose 1s aahethee the 
land belongs to the State of California as pay of its. ei grant, 
or is public land of the United States. Bs 

It appears from the statement of facts’ ‘in your detision: that the 
State of California i in 1868 selected other lands as indemnity in lieu — 
of the W. 4 of said Sec. 16, which was approved in 1871, but said 
selection was canceled July 14, 1882, for the reason that the records. 


of your office showed that at the date of selection the west half of ~ 


‘said Sec..16 was in place and a purchaser. from the State of the 
indemnity land was allowed to make cash purchase of the same from - 
the United States, ‘and that the State again made selection of said 
indemnity based upon the same half of said Bec. 16, which was can- _ 


_ celed June 29, 1885. ee 
— -In 1886 the State sold said section ‘sixteen to William Osos: oo 
and issued a patent to him, June 25, 1887, but the ae was recon- - 


veyed to the State November 18, 1900. | 
Appellant contends that as the indemnity selection had — made . 
- and approved to the State prior to the passage of the act of March 
i, 1877 (19 Stat., 267), and was a subsisting selection at the date of 
that act, the title of the State attached absolutely upon the passage of 


said act, and that the title to that part of the school section used as 
- a base therefor was by force of the statute reinvested in the United " 


States-in exchange for the illeg al indemnity selection which was con- 
firmed by said act. 
: -Appellent has correctly rated the Sohetal rue applicable in cases 
arising under the act of March 1, 1877, as construed by the Depart- 
- ‘ment gad the courts (see White v. ‘Seichen 36 L. D., 22, and authori- 
ties therein cited). But it is not. applicable: in the case, for the 
reason that neither the State nor the United States consented to such 
exchange, either expressly or by implication, and.as appellant is not. 
claiming under any right or title derived from any source and grow- 
ing out “of such illegal ' selection, she can not be heard to question the 
right of the United States and the State, as between themselves, to 
~ adjust the grant with reference to said halt section, as.the only: person 
~ who would be affected thereby is the purchaser of the indemnity land | 
who purchased from the United States as ‘public land, and not from | 
the State of California. 7 
_ The decision of the Department in ‘the case of Martin A. Baker (14 
L. D., 252) does not sustain the contention of appellant that said 


icc was by reasou of the pending indemnity selections at the date oe | 


of the act of March. 1, 1877, restored to the public oe to be dis. 
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posed of as other public lands of the United States, The ina in- | . 
~ volved in that. case was the east half of said section sixteen, but the. 


selection. was never canceled, and was certified to the State,, and the — 
United States took in lieu of it the land in place. .The selection made a 
in lieu of the west half of the section was canceled, and the purchaser 


from the State was allowed.to purchase it from the United States, so — 
that the right of the State to land in place was expressly recognized, 


and, acting under such recognition, it sold the land as school land i in “ 
1886, and re-acquired title to it in 1900. 


. The cancellation of the indemnity selection in 1885 and the “ais ae e 
it to the State’s purchaser as public land may have°been: irregular, 


but that conferred no right upon appellant to question the validity pe - : | 


or invalidity of the title to the base or the indemnity. - 
Nor does the fact that your office may have inadvertently allowed : 


| entry of some part of said west half of said section sixteen afford any a ras 


“ground for the allowance. of this entry. 
_ Your decision is affirmed. 


Fal 


PUBLIC LANDS—ARKAN SAS Seas LANDS. 


-ARICANSAS SuxK Lanos. 


= ‘The jeter lands in the basin of the St. Peanels river, State of Ravens 7 


a lying beyond the exterior lines of the adjoining surveyed townships, and 
_.. commonly known as the “sunk lands,” are held to be public lands of the . 


‘United States and directions are giv en for their survey. with a view to. diss 


ae ee under the public land laws. 


Fi irst Assistant Secretar y Pierce to the Commissioner of the Reneral | 


sas WwW. Wa) Land Office, December 12, 1908. — —(F. W. C.). = 


‘The aieseca presented in this case is as to whether the United 
~ has such an interest in and to certain lands commonly known | 
“sunk lands,” lying within the basin. of the St..Francis River, in 


— the State of Arkansas, beyond the exterior lines of certain townships, 


as heretofore surveyed at various dates between 1845 and 1849, as 
- would warrant an order for the survey of such lands by the extension 
of the lines of survey of the townships as they now exist, or other- ze 


wise, with a view to their disposition as public lands. eee 
It seems from the record as now presented that the Jands 3 in, ques: ates 


Hob will possibly all be within the exterior lines of the townships 11 


to 16 north, range 6 east, and 12 to 17 north; range 7 east, if such 
exterior lines of said townships are so exended as to. complete the: | 


townships as usually surveyed, but it may be that there are-other _ 
ands: similarly circumstanced lying without the boundary, of sald. 


a, townships. 
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‘The plats of survey of the townships above mentior ed, now on file, 
show the townships to be fractional, varying in amount of land’ _ 


| returned thereunder from .a little less than one- third of a normal. 


township to nearly’a full or complete township as usually surveyed, 
The lands within the surveyed lines of these townships were prac- 
‘tically all swamp in character and were selected by the governor of 
the State under the swamp Jand grant of September 28, 1850 (9 | 
‘Stat., 519). 
In reporting these selections, so far as made by on the 
surveyor-general, in the. lists ‘submitted to the. land department, — 
described them as fractional with areas agreeing with the amount of © 
lands réturned by the plats of the public survey. Further, appended 
to the lists, including the townships above described, is the following 
certificate signed by. the surveyor-general : 


J hereby certify. that the ‘above and foregoing list, marked A, isa true and 
correct transcript from the originals filed in the office of the surv eyor-general | 
by the governor of the State of Arkansas, with only such modifications as to 
make the i of the several tracts agree with the plats on file in this 


office. . a 
‘The original lists of selections filed with the surveyor-g general are 
not before the Department, and it is not material to inquire what was | 
the intention of the State with respect to said selections—that is, 
whether it was the intention to select all that might be included 
within the exterior lines of the township as then or thereafter sur- 
veyed, or whether it was intended merely to make the selections. 
conform to the existing surveys—for it is clear. from the lists, as 
reported by the surveyor-general, that he reported only the selections 
‘so far as they include surveyed lands, and that it was his intention | 
to modify the selections as presented by the State to agree with the 
plats of survey then on file in his office, if the selections made Byte the. 
State were more extensive than those reported. 
Patents issued upon the reported selections between July 29, 1856, | 


and February 11; 1871, and in each instance the patent vereried to) 7 


the plats of public survey on file, for identification of the land con- 
veyed; so that it is clear. that the patents conveyed nothing beyond 
the exterior lines of the public survey. 
It is now quite certain that beyond the meandered lines of the 
several townships as surveyed between.1845 and 1849, there were, at 
_ the time of the public survey, many acres of land entirely uncovered 
_ by water, or perhaps subject to periodical overflow but not covered 
by a permanent body of water. This has been adjudicated, at least — 


as to a portion of the lands here in question, in the case of oo 4 


and Dewey Land Co. v. Bigelow (77-Ark., 3388; 92 S. W., 534). 
that case the Supreme Court of Ackansus decided that the land 
there in controversy, were swamp lands, checked EN bayous. subject | 


* 
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to Pawicn but reclaimable for agricultural purposes, ¢ and, hence, 7 
- were not of a character on which to predicate riparian rishi. It 
may: be assumed, therefore, that the greater part of the excluded or 
msurveyed area in the St. Francis basin, was in fact swamp land at 
the date of the swamp land grant of 1850. 


The decision of the ca court in the case above referred to 7 


was brought on a writ of error to the Supreme Court of the United | 


States and was there dismissed for want of jurisdiction (206 U.'S., | 


os The United States was subsequently requested to intervene 
in order to secure a rehearing of the case, but the request. was » 


denied. Prior to this time, your office had secured: reports from a 


- special agent tending to show strongly the swampy character of these 
lands in 1850, and in your letter of October 31,°1907, you suggested 
that a careful and thorough preliminary investigation of the matter 
_ should be made with a view to ascertaining all the facts necessary ‘to. 


afford the basis for a determination as to whether or not said lands : 


are unsurveyed public lands of the United States. The suggestion | 
of your office. was approved, and under date of February 25, 1908, 


your office submitted the report of Inspector Wadsworth | and ex- 


pressed the opinion that the lands should be surveyed and treated as = 


a part of the public domain, but in view of the request of many ad-- - 
' versely affected by such a course, your office suggested that they  ~ 


should be afforded opportunity to be heard. February 29, 1908, the. 

Department authorized your office to invite all persons inkerested to = 
_ appear and present ‘by brief or otherwise their claims and their rea- 
sons why final steps, such as the proposed survey, etc., should or. 


should not be taken. Many persons.have appeared, and by brief and — : 


oral arguments presented their claims and views. It is thus that the 


matter is now before the Department for determination of me nature ‘a 


and extent of the vovernment’s interest in said land. o 
There are those. ee are squatters. on certain tracts, indisputably - 
dry land in 1846 to 1850, contending that the. title is in the United. 
States and urging that the land be ourveved and disposed: of under | 
federal laws; on the other hand, the Chapman and Dewey Land 


Company, as riparian owners, protest against the survey, contending ° ; 
that the United States-has no interest in land beyond the exterior 
lines of the existing. survey, which it is claimed is an accretion to ~ 


the surveyed lands heretofore disposed of. ‘The St. Francis Levee — 
‘District joins with the riparian claimants in protesting against the . 


survey, maintaining that the land was really swampy in character 


— in 1850 and, as ck passed to the: State and to said district through. | 
: the operation of an act of the State Legislature passed in 1893 creat- 


ing said district. Other litigants appeared, claiming adversely to the © 7 
bomen States under sither one or the a of these. conflicting | 
| al . : | beh 


an 
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It is, of course, unnecessary to determine or pass upon the respec- 


tive rights of these parties, except in so far as they affect the question 


as to the right of the United States, for should it be determined that 
the United States have already parted with title, no survey should be 
ordered, and the question of present ownership as between the parties 
adversely contending should be left to the courts to decide. 
It seems clear from what is now before the Department that a _ 
= permanent body of water did not occupy these lands at the time of 
the publie survey, and that, except as to a portion shown to be high — 
and dry uplands, sometimes referred to as islands, the greater body 
_ of the land was swampy and overflowed land both at the date of the 
public survey and the -passage of the swamp-land grant of 1850. | 
The failure to further extend the lines of the public surveys in no- | 
wise defeated the right of the State to the lands beyond, upon their 
identification by -an appropriate survey. : 
By the agreement of compromise and settlement aiteeed into 
between the “United States and the State of Arkansas, which was | 
approved by the act of April 29, 1898 (30 Stat., 367), it was agreed — 
_ between the parties “that the land now patented. approved or con- 
firmed to the State of Arkansas under the acts of September 28, 1850, 
March 2, 1855, and March 3,:1857, shall constitute the full measure 


eg due the State under the said swamp-land acts, except, however, that. | 
‘the lands described in the following lists shall be panied to the . 


State.” - 
In addition to ae above, the third section of the act approving the - 
agreement provided :. : | 


- That the title of all persons who have purchased fr om the: State of Arkansas 
any unconfirmed swamp land and hold deeds for the same, be, and the same . 
is hereby, confirmed and made valid as against any claim of right of the United 


States, and without the payment by said persons, their heirs or assigns, of any — = 


sum whatey er to the United States or to the State of Arkansas. 
‘From what has heretofore been said it clearly appears ‘that the | 


lands the subject of this inquiry have never been patented to the State 


under its swamp-land grant, and, as.a consequence, have never been 
approved to the State, for. they paula only have been approved pre- 
liminary to their patenting; also that they have never been included © 


in any list of swamp lands reported by the surveyor-general, and, 
-_ therefore have never been confirmed to the State, for the only con- 


-_firmatory act with regard to the swamp-land grant is the act of March — 
8, 1857 (11 Stat., 261), which provides: | : os 

That the selection of swamp and overfiowed lands granted i he: several 
. ‘states ..'. heretofore made and reported to the Commissioner. of the. Gen-_ 
eral Land Office, so far as the same remain vacant and unappr opriated, and not 
_ interfered with by any actual settlement or any existing law of the United 


"States, be, and the same are hereby, confirmed and shall be appr oved and pat re 


: aeptee to the several states. 
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Tt can ae be said that these lands were not included i in ¢ any of. - 


be the lists referred to in the agreement. 


While the St. Francis Levee District lays claim to hese: tae . 


- ear the act*of legislature passing to the district all swamp lands a 


within its boundaries, yet they make no claim to holding deeds for . 
any particular tracts, and .as they are not returned by he State as 


_ purchasers in the list of sales reported by the State on June 2; 1898, 
hereinafter referred to, it may safely be said that they are not within 


_ the protection. extended by the third section of the act of 1898, ap- — 
proving the agreement of comprontise. Therefore, the United States, 


through the compromise, succeeded to whatever interest the State 


possessed under the swamp- -land grant of 1850, in and to the lands the 


- subject of this inquiry. 


In evidence that the State recognized that. it had a claim to ie | 


- lands in this depressed strip or basin under its swamp-land grant of Me 
1850, as lands in place, beyond the lines of the public sur vey; that 


it did not claim title thereto by reason of any selection or patent there- 


. tofore made or issued under the swamp-land erant ; and that this - 
; interest would pass to the United States under the agreement, atten- | 


tion may be called: 


: _ First, to the fact that in 1892 the State made formal selection: of 2 
_ . 568 acres without the meandered lines of the survey of T.-12 north, ee 
_ R.6 east, as made in 1850, which tract was sold by the State to one 


Mallory, the boundaries mf the tract having first been established 


= - by an independent survey. Further, in the iat of sales reported by : : | 


| the State-under the third section of the confirmatory act was alsoin- | 
-- eluded certain lands, defined by independent survey, within the limits . 


- of what has been known as Big Lake and Bagwell’s Lake, forming - | 
part of these “ sunk lands,” which: tract was reported | to have been x 


| 4 sold to the Arke-delphia Lumber Company and others. 


Second, although the patents for ‘the surveyed adjo oining tracts is 


_ issued many years ag’o, no claim was ever asserted by the State or 


any of its: transferees to further lands under selections made and 


- patents issued thereon, until the present controversy arose. | | 
_ ‘Third, when the compromise agreement was under consideration _ 


oe it. was. represented by the agent acting for the State that there re- —_ | 
 ynained over and above the. lists of lands then claimed by the State’ 


other swamp lands to the amount of. 400,000 acres, including “ about. » 


5 50,000 acres of what are known as “sunk lands,’ heavily timbered, 
and not yet surveyed.” (Senate Doc. No. 155, 54th Cong.,. First. 
Sess., page 26; Senate Report No. 76, 54th Cong., : First Sess., page 6.) 


‘From the een showing as to the known character -of the lands. 


7 neond the exterior lines of the survey heretofore made, about. the: = aa 


ie time such aa was oa it seems clear that such mistake was. ee 
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| made i in not extending the lines of the publie survey over and upon 
the lands here in question as would not: conclude the rights of the 
State had no agreement of compromise been entered into, and should | 


- not. therefore conclude the rights of the United States in regard to 


these lands. (See Niles v. Cedar Point Club, 175 U. S., 300; Kean v.. 
- Calumet Canal and Improvement. Co., 190 U. S., 452, 490; and Se- 
curity, Land & Exploration Co. ». Burns, 198 Us ‘S 167, 187. ) The 
action of the State, the original grantee from the United States of 
the surveyed lands, in having independent surveys made of portions 
of these lands, selecting and seeking patent thereto under its grant, 
shows clearly that it was not deceived thereby and did i treat the 
meander line as final. | 
As against this claim of ieee: on the ay of the State, 
no claim seems ever to have been made by those purchasing pat- 
ented lands: immediately adjoining the lands here in question, from — 
the State, and. it may safely be said that no claim to these lands 
by the present riparian claimants would ever have been made but 
for the elimination of the State under the compromise agreement. 
- Jam therefore of opinion that neither the claim of the Chapman 
‘and Dewey Land Company nor of the St. Francis Levee District 
should prevent | or interfere with assertion by the United. States of 
“its claim in and to these lands. — | a 
- Before concluding: the matters under. consideration and giving : 
direction with respect to these lands, it is thought advisable to give ~ 
attention to the fact that on November 17, 1902, the Department de- 
clined to give direction for the survey of these lands, holding that 
the integrity of the original surveys showing the existence of ‘actual ; 
bodies of water properly meandered had not been impeached... This 
Was. urged on the Department at the recent hearing as such an ad- 
judication of the matter as should not now be disturbed. With. 
respect thereto, it is but necessary to say.that in the action hereinbe-. 
fore referred to brought by the Chapman and Dewey Land Company » 
to quiet: the title to certain portions of the land here involved, they. 
made an unsuccessful attempt to introduce this letter in evidence. — 
It was rejected, however, because it was held to be merely an expres- ; 
sion of opinion and not a decision or adjudication of. a contest or 
controversy involving title to public lands, and it is’ not believed ; 
that such expression of opinion then made precludes the a action now — 
about to be taken. 
 .*The entire matter considered, it is directed. that you: cause appro- 
| priate steps to be taker for the survey of these lands that they may 
be brought under the operation of the laws governing the Ce of 
| like -pubhe. lands. | | 
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| SCRIP—APPLICATION TO LOCATE UPON UNSURVEYED LAND. 


Instruct IONS. 


Derarracanr or THE INTERIOR, 

a GENERAL aes Orrice, 
Ww ashing gton, D.C, December 22, 1908. 
Rearstens ‘AND > RUHR: 

| United States Land Offtces. 
| Guyreacen: : Under regulations of June ive 1874. (1 (Can Be bs 806), 
relative to Valentine Scrip, and May 28, 1878 Q C. Li. L., 1855), rela- 
tive to Sioux Half Breed Scrip, such scrip, and other laos of serip 


locatable on unsurveyed land, when located wpon such land, have — | 
been retained with Ui location papers in local offices until the survey 


of the township embracing the land applied for has been made, the 
official plat filed, and the location adjusted to the survey. 
It is deemed advisable to discontinue this practice. You. are ac-~ 
cordingly directed to transmit to this office, at once, all applications 
to locate scrip on: unsurveyed. land, together with the scrip, which 
were filed in your offices prior to April 1, 1908, with: separate report 
in each case as to’ the status of the land. applied for, and all other 
material facts affecting the case; also, with proper report, all appli- 
cations and scrip. for insurveyed nnd. filed subsequent to April 1, 
1908, after the applicant has complied with the regulations of Febru- 
ary 21, 1908 (36 L. D., 278). In all cases you “will see that your 
recor as show, in complete manner, the pendency of the application to 
locate such scrip. The papers will be kept in this office. | 
When survey has been made of the land involved in. any appli- 
cation, and the plat bas been filed ‘in your office, you will promptly _ 
call the attention of this office to such application, giving such in- - 
formation as the records of your office indicate should be furnished 
concerning the application. | 
The applicatit will be required, within three months from the. date | 
of the filing of the official plat. of surv ey of the township embracing 
the land apolied for, to make proof, in the form of an affidavit, cor- . 
_roborated, showing the legal subdivisions. of his claim; whereupon 
the location, in the absence of any valid objection, will be consum-. 


' mated, and the location certificate, and other papers, will be trans: 


mitted to this office with your regular monthly returns. Should | 
the applicant fail to make the adjustment, you will report the fact | 
to this office, when appropriate action will be taken. sat 
“vey a ar | ee 
ss | ‘Fre Dewnerr, Commissioner. a 
“Approved: | a a tee 
Janes Rupoiex Garris, Secretary. 
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Don P, Drexrsson, 


MeiGn for review of decavnnental decision of October 29, 1908, 


87 L. D., 216, denied by By first Assistant t Secretary Pierce, December 


28, 1908. 


REPAYMENT—RELINQUISHMENT—ACT OF MARCH 26, 1908. 
Prrer A. C, Hausman. 


A relinguishment filed with an application for repayment, in compliance with 
the terms of thé repayment statute, should be treated as part of such ap- 
plication and accepted only in event of approval of the repayment claim, 

‘The act of March 26, 1908, does not repeal or modify existing laws governing. 


-repayments,. nor does it authorize or contemplate the. reopening of cases 


properly adjudicated under pr ior laws. 


First Assistant “Secretar y Pierce. to ae Commissioner of tie Gen- 


(G. Ww. W.)- | eral Land O fice, December 28, 1908. (Cd. G.) 


| An appeal has been filed by Peter A. C. Hausman from the de- 
_. cision of your office of October 26, 1908, denying aa spplteaon for 

~ repayment of the purchase money pad on the E. § NE. 4, Sec. 19, 
 'T..39 N., R. 10 W., the same being part of a. cash. entry made: oy him 
at Springfield, } Miccouri 


The entry. was made August 11, 1906, ais was re on ei | 
_-quishment as to the land described: September 1, 1906. At the time — 
_ of filing relinquishment Hausman also: made. application for repay- 


ment, which. was denied by your. office January 14, 1907, on the 
| ground that said relinquishment was entirely voluntary, the facts 


| thus not presenting a case in which repayment, is authorized under 
the act of June 16, 1880 (21 Stat., 287). This action was affirmed | 


by the Department: March 16, 1907, and a motion for review was 
denied April 11, 1907, it being stated, among other things: 


If the statements made by Hausman in support of his. apaliendon ie true 


there ig little question as to the equities of his claim. But the difficulty ‘is, 


repayment can only be made where there is specific statutory authority there- 


for. It is not claimed that this entry was erroneously allowed: and could not — 


have been confirmed in its entirety but for Hausman’s relinguishment. Upon 
the facts of the case said relinquishment can be regarded:in no other light 
than a voluntary act. According to Hausman’s own statement, after he made 
entry another party filed application for a portion of the land covered thereby; 
. which application was rejected because of said entry. He thereupon for cer, 
‘tain philanthropic reasons stated by him, relinquished said.portion in favor of 


the other party, although expressing the: belief that said party had through ° 


~ sleeping on his rights lost the same. Under the circumstances the-entry can . 


not be regarded ‘as having been canceled in part for confiict within the purview i 


of the repayment act; in. fact aceording to his own. belief no conflict existed. 


— In. any event no ‘conflict is pone ay shown to have existed, oy hearing or 


otherwise. - 
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The present application of Hausman is made under the act of 
March 26, 1908 (35 Stat., 48), section 1 of which provides: 


That where purchase moneys and commissions paid under any public land | 


law have been or shall hereafter be covered into the Treasury of the United 
States under any application to make any filing, location, selection, entry, or 
proof, such purchase moneys and commissions shall be repaid to the person. 


“who made such application, entry, or proof, or to his legal representatives, in all 


cases where such application, entry, or proof has been or shall] hereafter be 
rejected, and neither such applicant nor his legal representatives shall have 
been guilty of any fraud or attempted fraud in connection with such Applica- 
tion, 


Your office denied the application for Ppa yen under this act 
on the ground that no part of the entry was “rejected,” as “it can 
not be said of an entry voluntarily relinquished that the” same Was. 
rejected by the government.” | 

From the further showing now made it would appear that Haus- 
man’s relinguishment was filed only in compliance with the statute 
relating to repayment and as part of his application for repayment. 
It was apparently mistaken and treated as an independent and vol- 
— untary relinquishment, and his entry was canceled in part accord- 
ingly. If the foregoing be true, then such cancellation was erro- 
neopls, as a relinguisiment. thus presented should be treated as part 
of the repayment application, and accepted only i in the event of the 
approval of such application. 3 3 
- According to Hausman’s own statement the relinquishment 6 

part of his entry was not due to any recognized conflict with a prior 
claim to the land; so that, as said by the Department in denying 
motion for review in the matter of his former application for re- 
payment: | = nc, _ 

Under the circumstances, the entry ean not be regarded as having been 
canceled in part for conflict within the purview of the repayment act; in fact,. 
according to his own belief, no conflict existed. In any event no conflict is 
conclusively shown to have existed, by hearing or otherwise. ; 

While the purchase money paid on the canceled portion can not 
be refunded under the act of June 16, 1880, as heretofore held,. yet 
from the showing now made it would-appear that Hausman’s relin- 
quishment could fairly be regarded as having been filed solely for - 
the purpose of complying with the terms of that act and securing 
repayment.. The act of June 16, 1880, however, does ‘not include 
the erroneous cancellation of an entry among the cases where repay- _ 
‘ment of purchase money is authorized. Thomas Hammond, 26 L. D., 
419.. Therefore the only relief that could be afforded would Have 
been the reinstatement of the canceled portion of his entry, i the 
absence of any adverse claim. But on this point. it appears that the 
land relinquished was subsequently entered by § another party. 
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“As to the act of March 26, 1908, it was not its purpose to repeal 
or modify the then existing laws covering repayments, but merely. 


to supplement such laws. Its history shows that the primary object = 


was to authorize repayment of moneys ‘deposited in the Treasury in 


pursuance of the act of March 2, 1907 (84 Stat., 1245). In paragraph 


7 of circular of May 16, 1907 (35 L. D., 568, 570), under said act, it 


was stated :. 


AS there is no provision for fie repayment of euch moneys Poin the Treasury, 
the Congress of the United States will be asked at its next session -to provide 
relief in cases where the purchase money has been paid and the appleaHien 
rejected without taint of fraud. 


In the instructions of your office of J ai 26, 1907, to Rep iers and 
receivers, supplemental to said paragraph 7, it was cid: 


|. AS there is no law under which repayment of any of these moneys may now 
be made, it is useless to submit applications for their return. 


| When the Congress shall -have provided for the return of such purchase 
money in meritorious cases, you will be duly advised and fully . instructed : 


regarding the same. 
The purpose of said act of eee 96, 1908, is further indicated in 


departmental letter of January 14, 1908, transmitting the original 
pill to Congress,.as follows: | : 


‘Heretofore and until recently all moneys deposited with aipiientions and 


proofs for: public lands have been retained temporarily by the: receivers of 


~ 


public moneys of the United States land offices, and finally covered into the © 
Treasury, when the entries were allowed or returned by the receiver to ae 


applicants in case their applications and proofs are rejected. 


The fact that these moneys accumulated in the hands of the receivers ety 


a excess of their bonded - liability called for a change in this practice, and 


to safeguard these funds, all moneys of this kind are now and will hereafter 


.- be covered into the Treasury as soon as they are received, 


Under the existing law there is no means of withdrawing any of these 
moneys from the Treasury for repayment to the persons whose applications 


cand proofs are finally rejected, and I, therefore, herewith submit a proposed 


bill authorizing their repayment, and recommend that it be enacted into law. 


In the instructions of April. 29, 1908 ve Tey: D. 388), un der A 
act of March 26, 1908, it-was said: : 


‘The foregoing act is additional to the provisions of sections 2362 and 2368, 
United States: Revised Statutes, and. to the act of June 16, 1880. (21 Stat., 287), 


- Referring to section 1 of said act, it was stated 4 in said instructions : 


This, section refers more particularly to moneys covered into the » Treasury 


of the United States as directed in office circular “M” of May 16, 1907 (35. 


L. D., 568), and circular. letter “*M” of July 26, 1907; that is, moneys depos- 
ited with .proof under the timber and stone, desert nade eoal Jand, or mineral : 


| land laws. 


Clearly ity was not. meant a ie act of March 26, 1908, to reopen 


eases properly adjudicated under prior laws. In this ease, while the 


DECISIONS RELATING TO THE PUBLIC LANDS.  —s_._: 85H. 


Maen of fraud, or » attempted fraud, is apparently absent, yet Haus- 
man’s application or entry was not rejected by the government, but 
on the contrary his application for all of the land described by him 
-was accepted, and the entry allowed thereon was partially canceled, 


: - only because of his relinquishment and surrender of claim there- 7 


~under, which he explains as follows: 


That he entered the said land in ‘good faith - believing that he had legal right 
‘to enter same and which he still believes, but that two days after he entered 


_. the said land a homestead application was made on the said tract by another | 


party which, for reason of his entry, was rejected, that he, the said Hausmann, 
believes that ‘the said applicant had through - sleeping on his rights lost them, 
put that inasmuch as the acreage involved is small and the land of little value 
and for the further reason that he desires to assist rather than prevent the 
settlement of the unoccupied Jands in this locality he agreed with the said 
| homestead applicant to request of the Honorable, the Commissioner of the Gen-— 
eral Land Office the cancellation of the said cash entry and the return to him - 
of the fees and commissions paid so that the party who made homestead 
application may again do so if he so’ desires. 
Kiven conceding under all the circumstances that the eaeilation 
in part of Hausman’s entry was erroneous, and, while recognizing 
- the evident. equities of his claim, still, as money once covered into the 
Treasury can not be withdrawn except in accordance with specific 
. statutory authority, there is no existing law under which the pur- 
chase money paid thereon can be returned to him. 
The decision of your office is affirmed. 


Uses ENTRIES WITHIN NATIONAL FORESTS — EU Ae RDN G 
“TeCuUher OF JULY 238, 1907. | 


Ruut ATIONS 


DEPARTMENT OF THE INTERIOR, 
4 - Genzrat Lanp Orrron: 

» 4 W angie Dw December 16, 1908. 
Registers a Receivers, United States Land Offices. : in 
i Stes: Your attention is called to the act of June 11, 1906 (34 Sins : 
933), copy of which is hereto attached as ‘Appendix A. This act 
authorizes homestead. entries for lands within national forests, and 
you are instructed thereunder as follows: 

1. Both surveyed and unsurveyed lands ii national forests 
which are chiefly valuable for agriculture and not needed for public 
use may, from time to time, be examined, classifieds and listed under 
the supervision of the Secretary of Agriculture, and lists thereof will 
_ be filed by him with the Secretary of the Interior, who will then’ de- | 
clare _ listed lands subj ect to settlement and entry. 
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2. Any person desiring to enter any unlisted lands of this char- — 
acter should present an aplication for their examination, classifica- 
tion, and listing to the district forester for the district in which the 
_ land is located in the manner prescribed by regulations issued by the. 
Agricultural Department. (The present regulations are attached as - 
Appendix B.) | | 

8. When any lands have been declared subj ect. to settlement and 
entry under this act, a list of such lands, together with a copy of the 
notice of restoration thereof to entry. and authority for pubheation 
of such notice, will be transmitted to the register and receiver for the 
— district within which the lands are located. Upon receipt thereof the 
register will designate’ a newspaper published within the county in 
which the land is situated and transmit to the publishers thereof the 
_ Tetter of authority and copy of notice of restoration, said notice to be 
| published ; in the designated ilewspaper once each week for four suc- 
_.cessive weeks. You will also post in your office a copy of said notice, — 
the same to remain posted for a period of sixty days immediately © 
preceding: the date when the lands are to be subject to entry. If no — 
_ paper is published within the county, publication should be made i In 
a. newspaper published nearest the land. | : i 

4. The cost of publishing the notice mentioned in the preceding 
paragraph will not be paid by the receiver, but. the publisher’s 
vouchers therefor, in duplicate, should. be a ded to the Depart- 
ment of the Interior, Washington, D. C., by the publisher, accompa- 
nied by a duly executed proof of Hiblice on The register will re- — 
quire the publisher to promptly furnish him with a copy of the issue 
_ of the paper in which such notice first appears, will compare the pub- 


lished notice with that furnished by this office, and in case of dis- © 


crepancy or error cause the publisher to correct the printed notice | 
and thereafter publish the corrected notice for the full period of four 
wo 

ae addition to’ dine piedon and posting above provided on 
ae will, on the day the list is filed in your office, mail a copy of the 
notice to any person known by you to be claiming a preferred right 
of entry as a settler on any of the lands described therein, and also 
at the same time mail a copy of the notice to the person on hose ap- 
plication the lands embraced ; in the list were examined and listed, and _ 
advise‘each of them of his preferred right to make entry prior to the 
expiration of sixty days from the date upon which the list is filed. 

6. Any person qualified to make a homestead entry who, prior to 
January 1, 1906, occupied and in good faith claimed any lands 
listed tinder this act for agricultural purposes, and who has not 
abandoned the same, and the person, upon whose application such — 
land was listed, has, each in the order named, the preferred right to 
enter the lands so settled upon or listed at any time within sixty days 
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_ trom. the filing et the i in your ‘office. Should an application be 

made by such settler during the sixty-day period you will, upon his 
' showing by affidavit the fact of such settlement and continned eccu-— 
_ pancy, allow the entry. If an application is made during the same — 
period by the party upon whose request the lands were ie you 
will retain said application on file in your office until the expiration 
of the sixty-day period, or until an entry has been made by a claim- 
ant having the superior preference right. If no application by a 
bona fide settler prior to January 1, 1906, is filed within the sixty- 
day period, you will allow the application of the party upon whose 
request the lands were listed. If entry by a person claiming a set- 
tler’s preference right is allowed, other applications should be re- 
jected without waiting the expiration of the preferred-right period. 
Of the applicants for listing, only the one upon whose request a 
~ tract is listed secures any preference | right. Other applicants for | 

the listing of the same tract aca no right by virtue of such apph- 

cations. — 3 

7. The fact that a settler named in the pete paragraph has 
| already exercised or lost his homestead right will not prevent him 
from making entry of the lands settled upon if he-is otherwise 
qualified to make entry, but he can not obtain patent until he has 
complied. with all of the requirements of the homestead law as to 
residence and cultivation and paid $2.50 per acre a0 the land. 
entered by him. 


8. When an entry embraces unsurveyed lands, or enn aces an 


irregular fractional part of a subdivision of a surveyed section, the 
entryman must cause such unsurveyed lands or such fractional parts 
to be surveyed at his own expense by a reliable and competent sur- 
veyor, to be designated by the United States surveyor-general, at. 
some time before he applies to make final proof. Survey will not 
be required when the tracts can be described by legal subdivisions, 
--or as a quarter or a half of a surveyed quarter-quarter section or 
rectangular lotted tract, or as a quarter or a half of a surveyed quar- 
ter-quarter-quarter section or rectangular lotted tract. 

9. Application for survey must. be mace by the homestead. claim- 
ants or their duly authorized attorneys to the United States -sur-. 
veyor-general of the State wherein the land is situated. The appli- 
cations. must describe the claim to be surveyed by metes and bounds 
following the description contained in the listing and entry. The 
claimant may designate the surveyor he desires to do the work, who 
will, in the absence of ob} ection, be authorized so to do by the United 
States surveyor-general, - Surveys will be numbered by the United 
_ States surveyor-general consecutively when the orders for survey 
are issued, beginning with No. 37, thus “ H. E. 8. No. — 
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The surveys must be actually. ee on the eround by the surveyor 


designated by the United States surveyor-general, must be in strict 


conformity with or be embraced within the area described in the 
listing and entry, and the field notes and preliminary plat promptly 
returned to the surveyor-general. | | 

10. The corners of each claim must be numbered consecutively, 
beginning with No. 1; the corner and survey numbers must be neatly 
chiseled or scribed on the side (facing the claim) of the stone, post, 
or rock in place marking the corner. The corners may consist of 
a stone not less than 24 inches long, set 12 inches in the ground; a 
post not less than 3 feet long by 4 inches square, set 18 inches in the 
ground, or a rock in place. Corner No. 1 of each claim must be 
connected by course and distance with an established corner of the 
~ public surveys, or if there be no corner within a reasonable distance, 
with a United States location monument which may be established 
by the surveyor at.some prominent point in the vicinity, and may. 
consist of a stone not less than 30 by 20 by 6 inches, set 15 inches in 
— the ground, or a post 8 feet long 6 inches square, set 3 feet in the 

ground. The words U. S. L. M. and number of the monument 


~ ghould be chiseled or cut upon the side of the monument and a de- 


tailed description thereof furnished the surveyor-general by the sur- 
veyor. Such bearings from the corners of the claims and U. S. L. 
monuments should be taken to near-by prominent objects as will — 
serve to identify the locus of the claim. Upon the return of the field 
notes of survey, which must be verified by the affidavit of the sur- 
veyor, executed before any officer qualified to administer oaths and 
having a seal, and the preliminary plat, the surveyor-general will 
cause same to be examined, and if found regular, approve the same 
and cause to be prepared three sets of field notes and four plats of” 
the claim, deliver to the claimant one plat to be posted on the claim; — 
transmit two plats and two sets of field notes to the register and 
receiver of the local land office, one set to be forwarded to this offiée, 
with the final proof of claimant, and one plat and_ field notes to 
be retained’in the office of the surveyor-general. Action upon ap- 
plications for survey and upon the surveys when returned must be 
promptly had. Surveys of homestead claims heretofore made may 
be accepted and approved by surveyors-general if in substantial 
conformance to the requirements herein set ~ forth, 

11. The commutation provisions of the homestead- laws do not | 
apply to entries made under this act, but all entrymen must make 
final proof of residence and cultivation within the time, in the man- 
ner, and under the notice prescribed by the general provisions of the 
homestead laws, except that all entrymen who are required by the 
preceding paragraph to have their lands, or any portion of them, 
surveyed must, within five years from the date of their settlement, 
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present to the register and receiver their application to aa final - 
proof on ‘all of the lands embraced in their entries, with a certified 
_ copy of the plat and field notes of. their survey attached thereto. 
. 12. In all cases where a survey of any portion of the lands em- 
braced in an entry made under this act is required, the register will, _ 
in addition to publishing and posting the usual. final-proof notices, 
keep a copy of the final-proof notice, with a copy of the field notes 
and the plat of such survey attached, posted in his office during the 
period of publication, and the entryman must keep a copy of the final- 
proof notice and.a copy of the plat of his survey prominently posted _ 
on the lands platted during the entire period of publication of notice 
of intention to submit final proof, and at the same time his final proof - 
is offered he must file an affidavit showing the date on which the 
copies of the notice and plat were posted on the land and that they — 
remained so posted during such period, giving dates. os 
18. Section 1 of the said act of June 11, 1906, having been amended 
by the act of May 30, 1908 (35 Stat., 554), the only counties in — 
southern California in which.entries thereunder can not be made 
are San Luis Obispo and Santa Barbara, to which counties the act 
of June 11, 1906, does not apply. Entries made of lands in the. 
Black Falls National Forest can be made only under the terms and 
- upon the conditions prescribed in sections 3 and 4 of the act of June 
11, 1906, as amended by the act of February 8, 1907 (34 Stat., 883). 
14. This act does not authorize any settlements within forest re- 
serves except upon lands which have been listed, and then only in | 
the manner mentioned above, and all persons who attempt to make 
any unauthorized settlement within such reserves will be considered 
trespassers and treated accordingly. - . oF 
Very respectfully, | 
Frep Dennett, Commissioner. 
Approved : | 
JAMES Rovoirr GARFIELD, | 
BET GEY: 


APPENDIX. A. 
AN ACT To provide for the entry of aemeyney a lands within forest reserves. 


Beit enacted by the Senate and House of ‘Representatives of the United States 
of America in. Congress assembled, That the Secretary of Agr iculture may in. his 
- diseretion, and he is hereby authorized, upon application or otherwise, to exam- 
- ine and ascertain as to the location and extent of land within permanent or. 

temporary forest reserves, except the following counties in the State of Cali- 
fornia, Inyo, Tulare, Kern, San Luis Obispo, Santa Barbara, Ventura, Los 
Angeles, San Bernardino, Orange, ‘Riverside, and San Diego; which are chiefly 
--yaluable for agriculture, and which, in his opinion, may be occupied for agri- | 
cultural purposes without injury to the forest reserves, and which are not 
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needed for public purposes, and may list and describe the same by metes and 
bounds, or otherwise,-and file the lists and descriptions with: tle Secretary of 
the Interior, with the request. that the said lands be opened to entry in accord- 
ance with the provisions of the homestead laws and this act. | 

Upon the filing of any such list or description the Secretary of the Interior 
. shall declare the said lands open to homestead settlement and entry in tracts 
not exceeding one bundred and sixty acres in area and not exceeding one mile 
in length, at the expiration of sixty.days from the filing of the list in the land 
office of the district within which the lands are located, during which period the 


- gaid list or description shall be prominently posted in the land office and adver- 


_tised for a period of not less than four weeks in one newspaper of general circu- 
lation published in the county in which the lands are Situated: Provided, That 
any settler actually occupymg and in good faith claiming such lands for agri- 
cultural purposes prior to January first, nineteen hundred and six, and who. 
shall not have abandoned the same, and the person, if qualified to make a home- 
stead entry upon whose application the land proposed to. be entered was exam- © 
ined and listed, shall, each in the order named, have a preference right of settle- — 
ment and entry : Provided further, That any entryman desiring to obtain pateut 
to any lands described by metes and bounds entered by him under the provisions 
of this act shall, within five years of the date of making settlement, file, with the 
required proof of residence and cultivation, a plat and field notes of the lands 
entered, made by or under the direction of the United States surveyor-general, - 
showing accurately the boundaries of~such lands, which shall be distinctly — 
- marked by monuments on the ground, and by posting a copy of such plat, to- 
gether with a notice of the time and place of offering proof, in a conspicuous 
place on the land embr aced in such plat during the period prescribed by law for 
the publication of his notice of mtention to offer proof, and that a copy of such | 
‘plat and field notes shall also be kept posted in the office of the register of the 
land office for the land district in which such lands are situated for a like 
period; and further, that any agricultural lands within forests reserves may, at 
the discretion of the Secretary, be surveyed by metes and bounds, and that no 
lands entered under the provisions of this act shall be patented under the com- 
mutation provisions of the homestead laws, but settlers, upon.final proof, shall 
have credit for the period of their actual residence upon the lands covered by 
_ their entries. 

Src. 2. That settlers upon lands chiefly valuable for agr iculture within forest 
reserves on January first, nineteen hundred and six, who have already exer cised 
or lost their homestead privilege, but are otherwise competent to enter lands 
- under the homestead laws, are hereby granted an additional homestead right of 
entry for the purposes of this act only, and such settlers must otherwise comply 
with the provisions of the homestead Jaw, and in addition thereto must pay two 
dollars and fifty cents per acre for lands entered under the provisions of this 
section, such payment to be made at the time of making final proof on such 
lands. by : 

Suc. 3. That all aitdiesvanase this act in the Black Hills Forest Reserve shall 
be subject to the quartz or lode mining laws of the United States, and the laws 
' and regulations permitting the location, appropriation, and use of the waters 
within the said forest reserves for mining, irrigation, and other purposes; and 
no titles acquired to agricultural lands in said Black Hills Forest Reserve - ‘under 
this act shall vest in the patentee any riparian rights to any stream or streams 
6f flowing water within said reserve; and that such limitation of title shall be 
expressed in the patents for the lands covered by such entries. 
-  §xre. 4, That no homestead settlements or entries shall be allowed in that por- 
_ tion of the Black Hills Forest Reserve in Lawrence and Pennington counties in 
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South Dakota except to persons occupying lands therein prior to ey first, - 
nineteen hundred and six, and. the pr ovisions of this act shall apply to the said 
counties in said reserve only so far as is necessary to give and perfect title of 
Such settlers. or occupants to lands chiefly valuable for agriculture therein 
occupied or claimed by them prior to the said date, and all homestead entries ~ 
under this act in said counties in 1 said reserve shall be described by metes| and 
- bounds survey. 

Sec. 5. That nothing herein contained shall be held is authoriz ize any future 
settlement on any lands within forest reserves until such lands have been open 
to settlement as provided in this act, or to in any way impair the legal rights of 
any bona fide homestead settler who has or shall establish residence upon public 
lands prior to their inclusion within a forest reserve. | 


Approved, June 31, 1906.—(384 Stat., 233.) 


4 . 
AN ACT Excepting certain lands in Pennington County, South Dakota, from the operation 
of the provisions of section four of an Act approved June eleventh, nineteen hundred and 

Six, eutted “An Act to provide for the entry of agricultural lands within forest | 

reserves.’ “ 

. Be it enacted by the Senate and House of Representatives of the United States 
of Ameri ica in Congress - assembled; That. the following described townships in 
the ‘Black Hills Forest Reserve, in Pennington County, South Dakota, to wit: | 
- ownships one north, one east; two north, one east; one north, two east; two 
north, two east; one south, one east; two south, one east ; one south, two east; 
and two south, two east, Black Hills meridian, are hereby excepted from the 
operation of the provisions of section four of an Act entitled “‘An Act to provide 
‘for the entry of agricultural lands within forest. reserves,” approved June 
eleventh, nineteen hundred and six. The lands within the said townships to 
remain subject to all other provisions of said Act. 


‘Approved, February 8, 1907.— (84 Stat., 883.) 


AN ACT To amend an Act approved. June eleventh, ‘nineteen hundred and six, entitled. 
— ‘An Act to provide for the entry of agricultural lands within forest reserves.’’ 

Be it enacted by the Senate and House of Representatives of. the United States - 
of America in Congress assembled, That an Act entitled “An Act to provide for 
the entry of agricultural lands within forest reserves,” approved June eleventh, 
nineteen hundred and six, be amended by striking out of section one the follow- | 
ing words: “Except the following counties.in the State of California : Inyo, 
Tulare,- Kern, ‘Ventura, Los Angeles, eau Bernardino, Orange, Riverside, and 
San Diego.” 


Approved, May 30, 1908.— (35 Stat., 554.) 


Apprpnpix B. 
. 7 ; . . ? 
REGULATIONS GOVERNING APPLICATIONS UNDER THE ACT OF JUNE 11, 1906. 


U.S. DEPARTMENT OF AGRICULTURE, 
FoREST SERVICE. 
1. au aiuiestlons toe the listing of lands under the act of June 11, 1906, 
must be signed by the person who desires to make entry, and must be matled 
to the district forester for the district in which the land is located. 
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2. The person upon whose ‘application the land is listed has ‘the preference 
right of entry, unless there was a settler on the land prior to January 1, 1906; 
in which ‘event the settler has the preference right. | 

8. Persons having preference rights under the act may file their ee at 
any time within sixty days after the filing of the list in the local land office. © 
If they do not make entry within that time, the land will be subject to entry 
by. the first qualified person to make application at the local land office. 

4. All applications must give the name of the national forest and describe 
the land by legal subdivisions, section, township,.and range, if surveyed, and if 
not surveyed, by reference to natural objects, streams, or PaprONerient ss with 
sufficient accuracy to identify it. 

5. Section 2. of the act gives, within national forests only, an additional home- 
stead right of entry upon lands chiefly valuable for agriculture, to settlers 
prior to January 1, 1906, who have already exercised or lost their home- 
stead privilege, but who are otherwise competent to enter under the homestead 
laws. The general act of February 8, 1908, provides that any person who, prior. | 
to February 8, 1908, made entry under the homestead laws, but for any cause 
has lost, forfeited, or abandoned. his entr y, shall be entitled to the benefits of 
the Hom eaten law as though such former entry had not been made, except 
when the entry was canceled for fraud or was neunguehed for. a valuable 
- consideration. Le - 

6. The fact that an applicant has settled upon ‘and. will not . influence the 
decision with respect to its agricultural character, Settlers must not expect to 
include valuable timber land in their entries. Settlement made after January 
. 1, 1906, and in advance of opening by the Secretary of the Interior, is not au- 
= thorized by the act, will confer no rights, and will be trespass. 

- %, Entry under the act is within the jurisdiction of the Secretary of the 
Interior, who will determine preference rights of applicants. . 

8, Applicatite who appear to have a‘ preference right under the act of June 
_ 11, 1906, will be permitted to occupy so much of the land applied for by them . 
2 as, in the opinion of the forest supervisor, is chiefly valuable for agriculture. 


RECLAMATION- ‘WITHDRAW AL- CONTEST. — 


Famoump VD. Ky. 


Directions given for the snenament of paragraphs 6: and 7 of the regulations of 
June 6, 1905, authorizing contests of entries embracing lands within with- 
drawals under the reclamation act and defining the rights | of successful 


contestants with respect to such lands. 


First Assistant Secretary Pierce to the C ommissioner ne the General 
(G.W.W.) © Land. Office, December 28, 1908. (J. E,W.) 


This case involves the E.4 SW.4, Sec. 32, T. 2 N., R. 1 E., Boise 
land district, Idaho. 

On November 19, 1902, Leander Spangler made desert land entry 
for the land involved: as well as the W.4 of the same section. . 
On May 6, 1904, this land, together with other lands, was with- 
drawn from entry, under the first form, for reservoir purposes, under : 
the act of June 17, 1902 Ae? Stat. ie 
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On eer 19, 1907, Daniel A. Eby filed a contest against said 
- Spangler’s desert land entry, charging non-compliance with the law. 


-. This contest was entertained by the local land office and on January 


14, 1908, said Eby was notified of the cancellation of the entry 
and, erroneously, that he had 30 days’ preference right within which 
to file on said land. - On February 9, 1908, Eby appeared at the local 
office for the purpose of making entry and was informed that by 
reason of withdrawal on May 6, 1904, the land was not available for 


entry. 


On March 2. 1908, sald section 32, together with other nad: was 
restored to entry ander the second ee in compliance with an alee 
. of the General Land Office dated February 26, 1908. 

On March 30, 1908,-Sherman D. Fairchild, the appellant in this 
case, having ee | from the township plats on file in the local 
land office at Boise, Idaho, that the land in on had been re- — 
__stored to entry, fled ‘application. for the 8.4 ESE. 2 and EK. 4 2 SW. £ of 
section 32. | 

- On April 13, 1908, said Eby again od to enter the ‘and in 

| aie ton: but was informed that: the same had been entered by Sher- 


man D. Fairchild. The local officers, by letter of April 14, 1908, 


notified said Fairchild that his entry had been improperly alowed! | 
in so far as it covered the E.4 SW. of said section 32, as a preference — 
right of entry to cae land was outstanding i in favor of Daniel AL 
Eby. | | 

‘Under date of June 13, 1908, your ef affirmed the ecu of the — 
local officers and held that, while Fairchild had acted in good faith — 
in presenting his application, said Eby had an equitable right of ~ 
entry upon ‘proper notice from you, and that Fairchild’s good faith — 
could not be recognized as an inhibition of the exercise by Eby of his — 
preference right. 

The case is now before this Depa on ee filed by Sher- 


: : man D. Fairchild, which ‘contends that the contest should not have 


been entertained in the first instance because said land is within a — 
Government reserve, and that even if any preference right ever ex- 
isted in favor of Daniel A. Eby by reason of his contest, it was for 
_ thirty days next after notice to him after the cancellation of mPane. 
ler’s entry. | 

The contention of Fairchild that the contest should not have — 
allowed would be tenable but for the regulations of the Department 
of June 6, 1905 (83 L. D., 607), the sixth section of which expressly — 
provides for the aligarance of contests against any entry covered by a 
withdrawal for reclamation purposes, whether the withdrawal is of 
lands for use in the construction and operation of reclamation works, | 


- or t of lands susceptible of irrigation from. such works. 
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Where a contest is filed under said rule against an entry which is 
covered by a withdrawal for use by the government, the seventh sec- 
tion of said regulations provides that the lands can not be appro- 
priated by a successful contestant so long as the land remains 
withdrawn, “but any contestant who gains a preferted right to enter 
such lands may exercise that right at any time within thirty days 
from notice that the lands involved have been released from such 
withdrawal and made subject to entry.” 

It was thus contemplated that the preference ah allowed by the 
sixth section should remain suspended, if the land was not subject to 
entry at the date of the cancellation, but that the preference right so _ 
acquired might .be exercised whenever the land was restored. 
Whether a contest challenging the validity: of an entry should or 
- should not be allowed is a matter resting within executive jurisdic- _ 
tion, but when it has been allowed and in pursuance thereof the entry 
has been canceled as the result of such contest, the right: of the suc- ’ 
cessful contestant to a preference right of entry of such land when- 
ever it is restored to entry is a legal right given by the statute, and 
can not be controlled by executive discretion. 


__-:-It follows that after the land has become subject to entry, Eby was. _ | 
_. entitled to the usual notice provided by the statute of his preference — 


right ‘to make entry of the land within the statutory period. As 
‘such ‘notice was not given, the,entry of Fairchild © was Mp PEOpery 
allowed and must be canceled. | 
But for the express provision in section 6 of said reg eqiatiene Eby 

-. could not have acquired a preference right of entry, for the reason 
that at the date of-the filing of his contest the land had been appro- 

-priated by the gover nment, for contemplated use in the construction 
and operation of irrigation works, and every one, in the absence of © 
such rule, would be put upon notice that he could not acquire a right 
to enter the land upon the cancellation of the entry. | 

A regulation that contemplates the acquisition of legal rights that 

must be suspended indefinitely can only result in great confusion in 
the disposal of the public lands, and ought not to have been made and . 
should not be continued. Such is the apparent result of the right con- 
ferred by the sixth and seventh regulations of June 6, 1905, — it is 
believed that the interest of the government, as aan ‘as the general. 
public, will be subserved by their revocation. In the future no con- 
test will be allowed against any entry.of land that has been appro- 
_ priated by the government, and in all’ cases where a contest has been 
allowed before such appropriation, the withdrawal of the land for 
use by the government-before the termination of the contest, or an 
entry by the successful contestant, will ipso facto terminate all right 
that was acquired by reason of such contest. : 

dB. contest should be allowed against any entry of lands sie Sime | 
of irrigation | from. any government irrigation works, either before 
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or after the withdrawal of such lands, but if the lands shall have 
been withdrawn before the successful contestant enters, his entry 
will be subject to the limitations and conditions of the reclamation act. 
_ It is therefore directed that sections 6 and 7 of the regulations of 
| 7 une 6, 1905, be amended aoe ae ma 

eon decision 1s affirmed. 3 


RECLAMATION—CONTESTS OF LANDS WITHDRAWN. 
Rereuiarions. 


DEPARTMENT OF THE INTERIOR; 
| General Lanp Orrice,. 
| WwW ashington, D. C., January 19, 1909. 
re Recess AND RECEIVERS, — - 7 
OU ntted States Lane Offices. oe * 8 ° 


Sms: The provisions of paragraphs 6 and 7 of the regulations con- 


cerning lands withdrawn under the reclamation act. of J une 17, 1902 
(82 Stat., 388), approved June 6, 1905 tee L. D., 607 ), a are hereby 
amended to read as follows: | | | 
6th. No contest will be allowed sere any entry embracing land © 
included within the area of any first form withdrawal, and in all 
cases where a contest has been allowed prior to such withdrawal, — 
the withdrawal, if made before the termination of the contest, or be 
fore entry by the successful contestant, will, ipso facto, terminate all 
right that was acquired by reason of Saeki contest. 
7 th. Any entry of land embraced within the area of a second form 
- withdrawal may be contested and, if at the date of entry by the suc- 
cessful contestant, the land is under second form withdrawal, his _ 
entry will be subject to the limitations _ conditions of the reclama- 
tion act. | . 


- Very respectfully, | 2 — - rep. Dennerr, 
| | _- . Commissioner. 
ros | | . 
JAMES Rupoury GARFIELD, 
oe Secor care ry 





MINING CLAIM~ENTRY DEFECTIVE NOTICE. 
Si UNO AND OTHER oon Cars. 


«A miner al entry based upon an essentially defective notice is anatnes ized and 
must be canceled; nor can that ‘entry be validated and sustained by a re- 


publication aud reposting of notice of the patent application, but entry — 7 


must thereafter be made. anew to afford a lawful basis for a patent. 


Furst Assistant Secretary Pierce to the Commissioner of the a 
(G. W. W.). Land Office, December 28, 1908. — (BE. B.C.) 


The Union Bank and Trust Company, of Helena, Montana, claim- 


ing as transferee of the applicant company mentioned below, has -. ea 
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appealed from your Sites decision of March 4, 1908, adhered to on 
review April 7, 1908, wherein there was denied the poraice company’s 
request for authority to repost and republish the notice of the appli- 
eation for patent in the matter of entry No. 462, made December 30, 
1897, by the American Developing and Mining Company for the : 
Juno and ten other lode mining claims, ey No. 1125, Hailey, 
Tdaho, land district. | | 
The record shows that the Mexetican Degelonas and Mining 


Company filed its application for patent April 9, 1895, and that the. 


published notice of such application first appeared April 17, 1895. 
_. In the approved survey the corners of the various claims are num- 
bered in single series from corner No. 1 of the Ironstone North claim 
to corner No. 52 of the Juno Extension location.. In the published 
notice corner No. 1 is connected by a stated course and distance with 
_ United States mineral monument No. 2. The descriptive portion 
of the notice begins: as follows: | | 
Beginning’ at corner No. 1 of survey 1 No. 1125 ironstone: North lode from 
which the U. 8S. M. M. No. 2 bears south 44 degrees 23 minutes west 521.6 feet, 
thence south 1 degree 35 minutes east 560.5 feet, thence south 2 degrees 26 
minutes east 940 feet, thence north S7 degrees 48 minutes west 590. feet, thence 
- north 8 degrees 10 minutes west 644 feet, thence north 8 degrees 238 minutes 
-east 865.4 feet, thence south 87 degrees 48 minutes east 519.8 feet. : 
Ironstone South lode, from corner: ‘No. 7 which is also corner No. 5 of iron- 
stone North lode, thence— : 


continuing around the claim, but no other corners are apenticnea or 
described. Similarly corner No. 17 of the Ironstone Extension claim 
is identified with corner No. 11 of the Ironstone South; corner No, 25. 


— of the Hindoo as corner No. 13 of the Ironstone Bateneion: and 


corner No. 30 of the Beauty South as corner No. 23 of the Hindoo. 

The description of the Coarse Gold lode claim starts “ from corner 
No. 18,” which corner is not otherwise identified or located. The | 
Holyhead location description begins “from corner No. 14, survey 
No. 748A, thence,” ete., which corner is not otherwise mentioned | or 


e particularly described. 


The Holyhead No. 2, the Heaney North, the Juno ISceeAiOn, and 
the Juno lode claims are consecutively connected by certain mentioned 
common corners to said corner No. 14, survey No. 748A. 

A draftsman, with this notice before him, could plat the Ironstone 
North claim in its proper position relative to the mineral monument — 
- from the data therein given, but no other claim of the group could © 
with reasonable certainty be so platted or located in relation to the 
mineral monument or to other claims mentioned from the informa- 
tion contained in the notice. This notice also shows that the claims — 
“are upon unsurveyed lands in the Dahlonega mining district, in the 
county of Lemhi, State of Idaho, and that the adjoining claimants are 
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_ Charles i Barclay une the esenicad Developing and Mining Com- 
pany, but these further facts add nothing to the cnt or definite-. 3 


—. ness of the descriptions given. 


May 4, 1898, your office held the notice to be defective, particularly 
as to ihe Coarse Gold and the Holyhead claims and the four claims 


| - consecutively connected to the latter, because those claims were not 


tied to the mineral monument, and directed that the notice of applica- 
tion be republished in ee compliance with the por uipemncnts of 
the mining regulations, as was then the practice. — : 


Republication of the notice, so amended as definitely to fix and. — 


identify the locus of the several claims, was made, commencing 


January 25, 1899, and proof thereof and of contemporaneous repost- 


ing in the local office was furnished, but there was no evidence pro- _ 
duced which showed that the notice and plat had been reposted upon. 

_ the land. Numerous calls were made, but such proof was not pro- 
duced. Finally, June 25, 1906, evidence of service of your office 
requirements being shown and no action having been taken, the entry 
was held for eaiealle otk and the local officers were instructed so to 
advise the claimant. | | Be es 
; September 4,.1907, the treasurer of the trust company made 3 inquiry 7 
as to securing “ duplicate patents” for the claims, and was advised © 
that the entry had been held for cancellation for failure to furnish 


certain required proofs. September 26, 1907, the trust company 
requested an extension of time in which to supply the called-for evi- 


dence. October 30, 1907, your office declined to extend time for 
appeal, but stated at the case would not.be closed for sixty days and 
that any evidence received would be considered under rule 100 of 
practice. | ee 
February 25, 1908, resident ountel filed an affidavit, ‘eeeotea by © 
the president of the company, to the effect that the peared proof | 
could not be furnished, for the reason that, of the parties: who were. 
' supposed to have reposted the notice on the land, one was dead and— 
the other was in the State of Nevada and pr ofeaced to have no. 
definite -recollection as to the fact of reposting. | Permission was. 
requested: to repost and. republish the notice anew, and thereafter 


furnish the proper proots thereof, in support of the ony first avers 7 


-’ mentioned. | 

March 4, “1908, your olen: treating the request a as a motion for . 
review ad reconsideration, denied the same under the ruling in the © 
case of Mojave Mining and ‘Milling ey, v. Karma Mining Com- 


a pany (34 L. D., 583). 


The company filed a motion for EEG which was denied, and ihe 
| pending appeal followed. - 

The appellant contends i in effect that the case cited 3 is not in point, 

and that the defect in the original notice as published is not a juris- 
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dictional matter and does not render the anny. SO defective as to be 
incurable. 


In the-case of Henry Was et ol, (29 L. D., 592), a Department ti 


held that a published notice of application for mineral patent which | 
shows no connection with a mineral monument or a corner of the 
public survey is fatally defective. . 

In the case of the Southern Cross Gold Mining Gass v. Sexton 
et al. (81 L. D., 415), in which the original notice (1885) failed to 
give any connection line and was adjudged by your office (1895) to 
be insufficient and a new notice was required, and in which the facts. 
are quite similar to those i in the case at bar, the Department (in 1901) - 


said: 


a The original notice of.the application for-patent was fatally defective and 
formed no legal basis for the entry. made upon it. When this condition was 
~ found to exist the regular course would have been. to have canceled the entry 

before allowing new notice to be given. The case was not one of mere irregu- 
larity, or one which presented defects that might be cured by supplemeutal 
proceedings irrespective of any claim or contention by other persons, and the 
entry suspended until the supplemental proceedings could be had. The original 
notice being fatally defective, it was rejected.for that reason. Under the law, 
when the notice fell the entry fell also. It no longer had any basis to support 
‘it. It must be treated, therefore, as though it had been eanceled of record at 
the time the notice was finally adjudicated to be insufficient. The adjudication 
of the insufficiency of the notice was equivalent to a determination that the 
entry had been erroneously allowed and should be canceled. There can be no 
valid entry upon an application for patent to a mining elaim until notice of the | 
application shall have been lawfully given. | 


The Department having the same case again before it, April 29,, 
1902 (unreported), reiterated the above holding and expressly a 
rected your office “ to formally cancel said entry of record.” New 
notice had been published, commencing December 14,1900. 

The decision of the Department. was sharply erbicieed by the © 
Supreme Court of California, as to its retroactive features, in an 
adverse suit arising under the republished notice, where plaintiff’s: 
locations had been made before the rendition of the departmental 
decision and before the entry certificate was actually canceled. See | 
case of same title (82 Pac., 423). The views expressed by the Su- 
preme Court.but serve to emphasize the weakness and attendant mis- 
chief of the former practice in failing to cancel the entry and in 
authorizing republication and reposting, in’ support of the entry 
already of record. - 3 | 
. - Again, in the case of Reed v. Bowron (32 cs D. , 383), in which the 
“notice failed to describe the mill site applied for in connection with 
the lode claim, the Department held. (syllabus) : | 


The notice of an application for patent. to a mining claim published ina 
' newspaper, in accordance with the requirements of section- 2325 of the Revised 
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Statutes, should <ihetatially conform ie the notice as posted upon the .claim, 


and should contain sufficient correct data.to put’ persons of ordinary intelligence 


and prudence interested in the land applied for upon inquiry, and “to enable 
any one interested to ascertain with accuracy the position of the claim.” | 
In that case, the notice being found defective as to the mill site, 
the entry to that extent was declared to be ea allowed and 
ordered to be canceled. oe -7 
From the foregoing authorities it follows that ¢ an entry based upon 
an essentially defective notice is unauthorized and must be canceled. 


This conclusion is in entire harmony with, and in principle closely 


allied to, those decisions which hold that an entry must be canceled 


where the requisite statutory expenditure is not shown, Highland — 


_ Marie and Manilla Lode Mining Claims (31 L. D., 37); Tough Nut. 


No: 2, etc. (86 L. D., 9); or where the application. for patent or the 


ener as to ae on the land are defective in substance or are 
not properly verified, Mojave Mining and Milling Co. v. Karma Min- 
ing Co. (34 L. D. | 583) 3 El Paso Brick Co. QT L. D., Pe) and 
authorities therein aed. 

In the case at bar the Department is ces of the opinion that 4s | 
original notice as published, save as to the description of the Iron- 
stone North lode claim, is so defective and uncertain in essential 
matters of description and in failing to designate with substantial - 
accuracy the locus of the claims upon the ground as to render it 
fatally defective. See the case > of Hallett and ae Lodes (27 
L. ‘Dz, 104). | 

‘The entry must jeseeasly be atuieeled as to ‘al the claims ies 
the Ironstone North lode, as to which location it may, in the absence 
of other objections, be sustained and passed to patent in due course. 

The conclusions reached by your one As hereinabove modified, are 
affirmed. ae 


| DESERT LAND ENTRY ENLARGEMENT OF ORIGINAL ENTRY—INSTRUC- 
TIONS OF JULY 26,. 1907 . 


| Ortartus C. Wirson. 


The isbegehions of July 26, 1907, ie the effect that phiake a desert Cher ae a 


Mail can not at the date of his entry take the full quantity of land allowed 
by Jaw, because of entries or filings covering the adjacent lands, but at 
that time: clearly indicates his desire and intention to take certain of such 
lands, and immediately takes steps which result in clearing the record as 
to the tracts desired, he may thereupon be permitted ‘to enlarge his entry 
by including such tracts to the extent of the full area allowed by law, 
contemplate that the-proceeding to clear the record as to desired adjacent 


lands shall be initiated promptly, and can not be invoked where there is. 


' any considerable delay + in taking the PATOROEY: steps: with a view to a 
_ the record. : a | 
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| First Assistant Secretary Pierce to the C onmumisatoner of the General 
(G. WLW.) Land Office, December 28, 1908. (J. F. T.) 


January 29, 1906, Charles C. Wilson made desert land entry num- 
ber 4160 for lots 1, 2 and 3, Sec. 15, T. 4 N., R. 37 E.. containing 
89.02 acres, Blackfoot, Idaho, land. district. 

ON ovember 8, 1907, he filed his. appa non for the amendment ry: 
his entry, to od therein the NW. 4 NE. 4, Sec. 15, lot 4, SW. 4 
SE. 4, Sec. 10, same township and range... _ 

By your seciaon of June 26, 1908, you have rej eetea ie said appli- 
cation to amend, and Wilson ie appealed to the Department. 

Your decision is based upon departmental instructions of July 26, 
1907 (86 L. D., 44). 3 
It appears that the land Wilson now seeks to include in his entry — 
was, at the date-of his entry, embraced in the homestead entry of one. 
Robert Berret, and that. Berret’s entry. was canceled by your office 
letter “ H” oe October 92, 1907, as. the result of the. contest of one 
Robert Knox, initiated Apt 9, 1906. — 

Your decision seems to find all other material facts in a of this 
applicant and to reject his application solely upon the ground that 
the contest by which the land he seeks was made clear a record and — 
subj ect to entry was not presented in his name as contestant. 

‘It-is noticed that the instructions upon which your action of re- 
jection is based were issued after date of Wilson’s entry and the 


- jnitiation of the contest to clear the record of the adjacent land now — 


sought. i 
Appellant’s: allegations: and contentions as to this matter are as 


follows: 


“At the time this entry was made the condition of the surrounding contiguous: — 
lands was well known to this affiant. He knew that the provisions of the law 
were being violated and for that reason determined to contest H. E. 9448 made 
by Robert Berret and after securing the cancellation of the said entry make 
an application to amend his desert entry and thus secure in the entry as 
amended sufficient land to make the tract valuable. © . 

At the time this entry was made Robert Knox was in. the employ of this 
affiant and did on the 9th day of April, 1906, file a contest against the Ber- 
ret homestead entry. He did it for and in the interests of this appellant be- 
cause any person has the. inalienable right to file a contest in pau land cases 
when the law governing has been and is being violated. 

_ ‘There were reasons that made it more desirable that the contest should be 

filed by Knox than by any other person and at the time there was no rule, 
regulation, or decisions, that held that the one who desired to amend an exist- 
ing entry should be the complainant in order to become the beneficiary. . 

It had been held in the cases cited in the instructions hereinbefore referred 
to ‘differently. Numerous cases identical. with this one have been allowed in 
this district and were referred to and cited a as author ‘ity to this clean by his 
attorney: — 

We hold that the. Hon. Commissioner would be absolutely correct in his conten- ai 
tion if this acme the contest referred to, and all the eu ene: proceedings, were 
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made, initiated and began. subsequent. to: ‘the issuance of the instructions of. 


_ the Hon. Acting Secretary dated July 26, 1907 (36 Ii. D., 44). 


However, inasmuch as ‘the entry was made in J anuary, 1906, and the con 
test was filed as soon thereafter as arrangements could be made, April, 1906, 
and the instructions under which the application was made did not issue until 


fifteen months thereafter, the application was improperly disallowed. 


Apart from the fact that the contest against Berret’s entry was 


-not brought and conducted in the name of the applicant, it does not. 


appear that any action was taken by anyone to clear the record of the 
entry. then covering the tract now sought to be entered until more 
than two months from the date of his sriginal entry. 


The Department is therefore of the opinion that the bringing of | 
‘such contest does not follow sufficiently close upon the making of the — 
original entry to satisfy the requirements of the instructions of July ~ 


96, “1907 (36 L. D., 44),which require that appropriate steps to clear 
the record as to a particular tract of desired adjacent land be im- 


- mediately taken by an entryman who intends to add same to his one! | 


nal entry. 
_ Your decision 1 1s therefore affirmed. 


MINING CLAIM—IMPROVEMENT—LIME-KILN. 


Scurrm-Carey AND OTHER PLacErs. 


A ‘lime-iciin. etected on a placer inining sini containing | a deposit of limestone, . 
'. for the purpose of reducing the limestone quarried therefrom to lime, can 
not be accepted as an improvement within the. meaning of the statute re. 


quiring an expenditure in labor or improvements of the value of $500 as 
a. condition to obtaining patent. 


° First Assistant Secretary Pierce to the Commissioner of the Coneral. 


(G. Wee Land Office, December, 29, 1908. 7 EHP) 


Under date of October 29, 1907, the Grand. Canyon ee & Cement 
Company made entry No: 37, For the Schirm-Carey Nos. 1-to 9, in- 


clusive, and the Grand Canyon Nos. 1 to 11, inclusive, placer mining 


claims, making twenty in all, embracing in eed survey No. 2284, 
and situated in the Phoenix, Arizona, land district. 
_ The gross area embraced within the confines of the group is given 
as 2834.46 acres, throughout nearly the entire length of which (about 


four miles) the. right of way of what was originally the Atlantic 


& Pacific railroad, 200. feet in width, pursues a somewhat sinuous 
course. The area commonly Sribnaeed within the right of way and 
the exterior. boundaries of the group is: computed at about. 107.33 
acres. While the several location notices are silent. on the subject, 


the area in conflict was expressly excluded’ in the mineral patent - 


proceedings, the net area entered as above pee 272" 13 acres. a 


we 
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‘The claims are alleged to be located upon an extensive deposit of 
limestone, the improvements (which are certified by the surveyor- 
_ general upon the face of the official plat to consist of a quarry, six 

lime-kilns and 52,880 feet of road—value $46,680), are returned in — 
the mineral surveyor’s field notes as a limestone quarry upon: the 


—. ~Schirm- Carey No..1 Placer, valued at $10, 000; six lime-kilus on the 


same claim, valued at $5,000 each; wagon toads over portions of the - 
eroup, valued at $5,680; lime-bin, cistern and buildings, not valued. : 


A further certificate of he surveyor-general, attached to the trans- 


cript of the field notes, includes only. the six lime-kilns (valued at 
$30,000), and assigns as a credit: i in support of the entry one-twen-— 
tieth of the value thereof, or $1,500, to each claim of the group. 

In due course of examination, fd by decision of February 5, 1908, 
your office noted the difference between the two certificates of the 
surveyor-general, and particularly observed that in the certificate 
last above mentioned the value of the lime-kilns. only had been com- — 
monly applied to the group; and it was held, in substance and effect, 
that at most the lime-kilns could be aecepted as a credit, for the 
benefit of the claim alone upon which they are situated, and upon 
which the only excavation or quarry (above mentioned) appeared 
~ to exist, since their employment could only relate to the reduction. 
of limestone therefrom; that, on the other hand, there would seem 
— to be no essential difference between the lime-kilns as offered i improve- 
ments under the statute and the stamp mill rejected by the Depart- 
_ ment in the case of Monster Lode ie Claim (36 - D. , £98), it 
 being— . | | 
equally clear that the operation ot the kilns themselves oe absolutely noth-. 
‘ing to do with the excavation of the material—the real development of the | 
mine—any more than if it were situated entirely outside of the ye of the 

- proper ty. developed, as undoubtedly they are in many cases; 
that: naturally, the expenditure ‘represented in the excavation. or 
quarry upon the Schirm-Carey No. 1 Placer should be accredited to 
that claim.alone (citing the case of Elmer F. Cassel, 32 L. D., 85) 3 
that as it is not satisfactorily. shown that the above- mentioned roads, : 
or portions of the road within the group, tend in any way to the de- 
velopment of the mineral in the claims they traverse, they can not — 
be taken into account (citing the Douglas case, 34 L. D., 556) ; that, 
apart from other objections, the pending entry could not be approved 
and passed to patent as it stands, exclusive of the railroad right of 
way, which, “ being an easement only,” affords no justification for 
the eee and that if the entry might be in other respects even- 
tually perfected, supplemental patent proceedings to embrace the - 

area or. strip in question would yet be necessary before patent could 
. issue.- From this decision, the coy company appeals to the Depart- 
_ ment. : 7 , 
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In the case of Highland 1 Marie and Manag Mining Claims “(31 L. | 
D., 37), it is held that a stamp mill situated off a claim for which 
| ope non for patent had been made, even if constructed or pur- 

chased by the applicant for the express purpose of crushing ores — 
from that claim, could not be accepted as ‘an improvement made for 
the benefit thereof, within the meaning and intent of the statute. In 

that decision it was said (page 88): 7 oe 


-The Department is not aware of any instance in which such a mill so situated 
_ has ever been held, either by.the land department. or by the courts, to be | 
properly credited as an improvement for the benefit of a mining claim in con- | 
- templation of the mining laws. Under the decisions of the courts and the land 

department, labor or improvements to be so accredited must actually promote, 
_ or directly tend to promote; the extraction of mineral from the land, or for ward. 
or facilitate the development of the claim as a mine or mining claim, or be. 
‘necessary for its care or the protection of the mining works ‘thereon, or per- 
taining thereto. (Smelting Co. v. Kemp, 104, U. S., 636, 655; Book v. Justice M. 

Co., 58 Fed. Rep., 106, 117; U. 8. v. Iron Silver Mining Co., 24 Fed, Rep.,. 568; 
Lockhart v. Rollins (Idaho), 21 Pac. Rep., 418; Doherty v. Morris (Colo.), 28 
Pac. Rep., 85; Copper Glanee Lode, 29 L. D., 542; and Zephyr and Other a 
Mining Claims, 30 L. D., 510, 513). 


And in the case of Monster Lode Mining Claim (35 L. D., 493), 
the Department applied the same rule to a like improvement. situated 
upon the claim sought to be patented, saying: 


A stamp mill erected upon a mining claim may be of benefit to the owner of 
the claim, but it in no way directly facilitates the extraction of mineral there-- 
form, or contributes to its development as a mine. Whilst it may be of ad- 
vantage to have a.stamp mill upon the claim, and thus save a long haul of the 
ore extracted therefrom, yet such a mill is not an active agency in the actual 
development of the mine: and the relation in that respect is precisely the same, 
whether the mill be situated upon the claim or at some distance therefrom. ‘The 
only purpose which the mill can serve is in treating the mineral-bearing rock 
after it has been mined from the claim. A stamp mill has no connection with. 
the operation of extracting mineral from the ground, but its function a | 
only. when the process of mining has ceased. 


There is no distinction, so far as their respective relations to etial 
mining operations are eomeeried. between a stamp mill erected upon 
a mining claim for the purpose of crushing and treating the ore — 
mined iercey om, and a lime-kiln erected-‘on a claim containing a 


deposit of limestone, for the purpose of reducing its product. from 


one chemical compound to another. Therefore, for the reasons stated ~ 
in the decisions above cited, it must be held. ‘that the lime-kilns here | 
sought to be accredited as: improvements upon or for the benefit of 


the twenty claims in controversy cannot be accepted as meeting the _ 


requirements of we statute, with h regard to any of the claims of the 
‘group. | | | | - 3 
_ As to the ee referred to in the return of the edna Sure 
veyor, it is nowhere made to appear that they have any connection 
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whatever with actual mining operations conducted upon any of. the 
claims of the group. In the absence of such a showing, no portion of ~ 
the value of such roads 3 is entitled to be accredited to any of the said © 
claims, : 

The only other improvement referred to by the mineral surveyor 
in his return, and whose value is given, is the $10,000 excavation — 
situated upon the Schirm-Carey No.'1 claim. This improvement, 
while of unquestioned benefit to the individual claim upon which it 
is situated, does not, however, so far as is shown, tend in the slightest 

“degree to the development of any of the other ‘laa of the. group. 
In the case of Elmer F. Cassel (32 L. D., ; 85), it is held Cyne) 
that: | 
An excavation made upon one of a group of placer mining claims containing 
_ a deposit or formation of marble so near the surface as to be most advan- 


tageously moved by means of quarries, and. which manifestly does not tend. 
to facilitate the extraction of the marble from the other claims of the group, 


or to promote their development, is not. such an improvement as may be ac-. 


cepted in. satisfaction of the statute requiring an expenditure of $500 in labor 
_ or improvements upon, or for the benefit of, each of the claims constituting 
the groups, as a condition to obtaining patent therefor. 

The excavation here in question falls clearly within thé rule;‘and 
hence must be rejected as to all of the claims of the group save the 
one upon which it is actually situated.- 

Ehminating the value of the Hme-kilns and the wagon- outs from 
consideration in connection with any of the claims here in question, 
and the value of the $10,000 excavation from consideration in con- 
nection with any but the Schirm-Carey No. 1 Claim, upon’ which — 
_ that improvement is situated, it is clear that the showing made fails 

to establish a compliance with the requirements of the statute in. 
the matter of improvements with respect to any of the claims em-. 
braced in the entry except the one last mentioned. In the absence, 
therefore, of an additional or supplemental showing satisfactory 
in this regard, the entry as to all the claims of the group: save the 
Schirm-Carey ‘No. 1 must be cancelled. 

The difficulties and perplexities involved in the various aspects of 
the case, in view of the*practice:with respect to the disposition of 
lands in a similar situation under other public land laws, as well 
as the serious question involved in the bisection of the claim by 


a reason. of the exclusion of the railroad right of way, is deemed by = 


the Department to justify the ponelicion reached by. your office, 
that in no event can the entry as to any of the claims be passed to 
patent in the absence of supplemental patent proceedings including 
the previously excluded area constituting the railroad right of way | 

The eee oe from is accordingly affirmed. | 
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SWAMP LAND GRANT—ADJ USTMENT_SKETCH MAPS OF SURVEYS. 
Srare OF Mrnwxnsora. | 


While Sketch maps returned with the field notes ot survey may me properly 
considered in connection with the field notes in determining whether or 


not the lands are. swamp and overflowed under the rules adopted for the ad- — 


justment of the swamp land grant to the State of Minnesota, such maps, 
standing alone, can not be cousidered of special importance in determining 
that question. 


First Assistant Beets Pierce to the Commissioner of the Genera 
(G. W. va) i ne Office, December 29, 1908. ~ G. B. G.) 


This i is an pet on behalf of the State of Minnesota from your 
office decision of J uly 3, 1908, holding for ‘rejection the claim of the 
State under its swamp-land grant (12 Stat., 3), to the following © 
tracts of land in the Duluth eee district: | 

In T. 63 N., R. 21 W., the SE. $ SW. 4 cand 8. 4 1 SE. 4, See, 17; 


the SW. 4 NE rs Sec. 20; the NE. 4 SE. 4,. one 2%, 
In T. 63 N., R. peeks lot 4, Sec. ca hoes NE. tand W, LSE. oe ; 


Sec. 17; the SW. 4 1 NE. 1, E. 4 NW. t and NW. 4 SE. 4, Sec. 18; - 
the NW. 3 - NE. 4, See. 20; abe NW. 4 - SW. 4, Sec. 98; the N. 4 NW. 1 


Sec 24; the NW. 3 SW. d, Sec. 975 lot 2, Sec. 33; the NW.1NW.d 


NE. 4 SE. 4 4, and lat 3, See. 34, : 
“The conclusion that these described tracts of ina ‘were ick, swamp. 
jonas within the meaning of the act of March 12,.1860, making the | 
said grant, was reached by your office after an examination of that 
“question under the rules of adjustment adopted by this Department. 
November 21, 1850 (1 Lester, 543), and that laid down, as supple- 
mental thereto, in the case of the State of Minnesota, November 26, 


- 1906 (85 L. D., 826). It is admitted that a strict application of tHese | 
rules of adj ae ee justifies the decision reached by your office, but = 
it is contended that according to the sketch maps returned by the 
surveyor in the field, the greater part of each forty-acre subdivision ~ _ 
involved is shown to be swamp, and that a larger meaning and more _ 


forceful interpretation | should be given these sketch maps than has — 
been accorded them in your said office decision. | 

In the case of the State of Minnesota (82 L. D. , 65), it was pointed | 
out that under the swamp land grant to that State the duty of iden- — 
tifying or determining what lands were at the date of the grant 
swampy or overflowed in character, and therefore granted to the 


— State, rested, in its last analysis, upon the Secretary of the Interior. - 


- Different methods of adjustment were fully weighed and it was sug- — 


_ gested that any method of ascertaining what lands pass under this 


grant would be attended with difficulty 3 in its execution; that the 


usual differences of opinion of those who have had ise vat of — & 


the land, the difference in the condition of the lands at different 
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seasons of the year, the uninhabited condition of the country at the 


‘date of the grant, the changes that have occurred by reason of set- _ 


tlement and improvement of the country, the reduction of timber 
areas, and the improvements in drainage, all tend to make-an abso- 
lutely perfect identification of the lands which were swamp in 1860. 
impossible, and to so far burden’ with expense the matter of their 
identification as to render impracticable if not to preclude resort to 
some methods of identification. It was said that, in evident anticipa- 
tion of these difficulties and. with a view to the eelecuen of the best 
and niost practicable plan, but not to obligate himself or his succes- 
sors by an agreement partaking of the nature of a contract, the. 
Secretary of the Interior, through the Commissioner of the General 
Land Office, submitted to the several States two methods of identify- ) 
ing the swamp lands and suggested as the most practicable method — 
that of identifying them by the field notes of the public surveys; _ 
that the State of Minnesota assented to this plan of adjustment, not — 
by. way of contract but because the Secretary of the Interior, Com- 
missioner of the General Land Office, the governor of the State, and 
the legislature.of the State, concurred in the opinion that it was the 
best and most suitable. ee that they agreed upon it in the sense 
that they all concurred in the view that it was the best thing to do, 
and that this plan of adjustment was uniformly followed for a 
quarter of a century, and during that time operated quite generally 
to the satisfaction of the United “States and the State. — 
_ _It was also pointed out that a subsequent departure from that rule 
under a plan of identifying swamp land of that State by examination _ 
by agents in the field and by protests and hearings in the land de- 
partment, had been shown to bé “cumbersome, expensive, slow, 
litigious and generally unsatisfactory,”. and therefore it was deter- 
mined to return to the original plan agreed upon, to wit, an adjust- 
ment upon the field notes of survey. To this end it was directed: 
The best energies of the proper divisions of your office should be directed to 
obtaining such accurate surveys and notations of the character of the lands 
which may be hereafter surveyed in this State as will obviate the existing. cause 
of contest and controversy. | ? 

It was also further directed that your office wut all surveys in the 
hands of capable and honest surveyors, to exact from them a “ faith- 
ful and efficient performance of their duty, including a faithful and 
accurate notation of the swampy or non-swampy character of the - 


lands surveyed,” and. in accordance with this direction your office 


issued special instructions to all deputies surveying in Minnesota, 1 In. 
part as follows: 3 


You must note in your field- otax the: exact distance at which you enter or 
leave swamps, marshes or overflowed Jands, or‘ lands that are “wet and: unfit: 
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for cultivation,” and the course of the line bordering said lands and in your 
pomlon of said lands, you will state that they are * subject to overflow,” or 
are “wet and unfit for cultivation.” You will also, as far as possible from 
careful observation made while running the township and section lines,. and 
aecording to your best judgment, give in the diagram to be returned with your | 
field-notes the outline and extent of all such swamp. or overflowed lands in 
order that the rights of the State to the swamp lands may be properly adjusted. 


In the matter of certain lands claimed to be swamp and overflowed 
lands by the State of Minnesota, which had been surveyed under 
these instructions, the State appealed from a decision of your office - 
rejecting its claim, under the swamp land grant, to said lands. Upon 
. that appeal it was urged that the returns which constituted the field — 
notes in these townehips show more in relation to the character of the _ 
land involved than “the intersections of the lines of swamp and 
overflowed lands with those of the public surveys,” which was the 
basis of the rule in 1 Lester, 548; that said rule was inapplicable, and 
_ further that as to the lands there in question the survey shows inter-_ 
sections of the lines of swamp and overflow therewith upon one side 
of the section only, thus rendering the rule impossible of application. 
The force of these contentions was admitted and it was said in a 
decision of the Department, November 26, 1907, in the case of State 
of Minnesota (35 L. D., 326), that in such instances there would. seem 
to be no good reason why the land department might not look to a 
surveyor’s returns for such proof of the character of the land as 
might be found therein; that it was undoubtedly true, as contended, 
“that in many instances the surveyor’s return shows intersections 
of swamp and overflowed lands upon one side of a section only and it 
is absurd to say that the character of such lands must be determined 
- only by, connecting intersections with a straight line where such line 
when drawn would be the same as the section dine and therefore show 
nothing.” It was pointed out that the surveys there in question were - 
made under the instructions above quoted and that in accordance 
therewith the stirveyor’s return included a diagram which purports to 
give “the outline and. extent of all such swamp and overflowed 
lands.” | Pg 8 | | 
These einai enaieae es dive Department at that time to 
‘modify the existing rule with reference to the facts evidenced by the | 
field: notes of survey and in the last- named decision it was said: 
While the. Department is not disposed to modify the rule in 1 Lester, when 
capable of application, yet in view of the foregoing considerations, it is thought 
such rule should. be supplemented, and it is. directed, in instances where sketch — 
maps have been. returned, with surveys in the field, and the field-notes of. 
survey show intersections of swamp and overflowed lands with one line of a 
section only, that these sketch maps be taken into consideration in determining 
_the character of the portion of the section lying upon the surveyed line. with 
reference to its swampy or non-swampy character, and in such instances, where - 
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the outline of the swamp or overflowed lands is shown by the diagram to - 
extend. from. the section line fifteen chains or more within the section, the. 
adjustment will be made upon the basis of the relative portions of the surveyed 
line shown to be swamp. or dry by the field-notes of survey. ‘That ‘is, if the 

~~ diagram shows that the swamp or overflow thereby represented extends at any — 

- point fifteen chains or more across the section line, and within the section, the 
State will be entitled to such forty-acre subdivisions lying upon the section 
line as are shown by the field-notes of the major portion of said line to be of 
the character granted, but this rule shall have no application in the adjustment 
of a claim to the interior forty-acre subdivisions of a section. _ . 

This somewhat lengthy recital of the evolution of the existing rule 
of adjustment of the swamp land grant to the State of Minnesota 7 
shows that it has"been a vexatious question and has not been deter- 
mined except after most careful deliberation. But the effect’ of | 
appellant’s contention is that the rule of adjustment should be further | 
extended; in other words, that where lands may not be adjudged to 
be-swamp under either the rule in 1 Lester, or the modified rule, as 
herein above recited, that the rule should be extended to include lands 

which are shown to be swamp only by. the sketch maps accompanying 
~ the surveyor’s returns. This contention is thought to be unreasonable 
and will not be granted. A further modification or extension of the 
rule of adjustment for the identification of these lands would not 
seem to be necessary. The Department has never believed and no ~ 
reasonable construction that might be placed on its language hereto- 
fore used with reference to this question can be aid to make it 
express the idea that these sketch maps, standing alone, were regarded. 
as of any particular importance in determining this question. It is 
only when they might be used as an aid in connection with the field: 
notes of survey that it was thought they might be used properly or to 
advantage. It is-undoubtedly true that under. the existing rule of 
; mevactnent the State will lose some lands that are-swdmp, but.it is 
also true that it will get some lands which are not swamp. Such 
consequences must necessarily result from any arbitrary rule of - 
~adjustment, and this rule is necessarily arbitrary in that it does not 
contemplate an examination in the field as to the actual character of. 
the land, other than what is shown by the field notes of survey. 

Tt is béligved that the advantages to the United States sae to the 
State resulting from the existing rule will equalize themselves, and — 
that there ought not to be good ground for complaint as to its 
operation. Inasmuch as: the lands in controversy are not swamp 
' Jands under the. existing rule of aajustncn the decision appealed | 
from is affirmed. — 
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CONFIRMATION—PROVISO TO SECTION.7 OF THE ACT OF MARCH 8, 1891 __ 
J OSEPH Papintion.. 


| A dir ection by the General Land Office toa special agent to investigate a par- 
ticular entry,’ followed. by an investigation by the special agent and request — 


by him that the entry be suspended to await-his report, all within two years . 


after the issuance of the final certificate, will bar confirmation of the entry 
under the. proviso to section 7 of the act of March 3, 199i. 


First Assistant Seor siete Pierce to ‘he Gene of the General : 
(G. W. W~. y. 3 ~ Land Office, January 4, 1909. os (0. J.G.) 


An appeal has been filed by. J oseph Papion from ihe decision of 
your office of October 10, 1908, sustaining the action of the local 
officers in holding for cancellation his desert- land entry for the — 
SW. 4 SE. 4, Sec. 94, NW. 4 NE. 4 and_K. 4 NW. 4, Sec. 25, T. 25 N,, 
R. 1. E, Great. Falls, Montans.: “9 
The enlee was made September 20, 1900, and final certificate issued 
thereon June 13, 1903. In March, 1902, one Otto Maurer had written 
» to your office Satan , on inferids tion that said entry was made for 
the benefit of other: parties, and requesting that a special agent be 
‘sent to. investigate the same: January 28, 1908, and again on-Feb- 
-ruary 4, 1904, your office directed a special agent to investigate said 
entry. ‘October 8, 1908, the special agent advised your office that he 
had made teyeievian of Papillion’s entry and asked that action — 
thereon. be deterred: awaiting his report. No report, however, was 
submitted by this agent. December 18, 1905, your office advised 
another agent that protest by Maurer had been filed against this 
entry, and directed. him, if he did not already have said entry on his 
list, to place the same thereon, and im due course examine the land 
and make report. 

October 6, 1906, your éiffics reevived ee faa! a epee agent 
dated September 24, 1906, who, in substance, charged failure on the — 
part of Papillion. to ee with the desert-land ie and intimated. 
that his entry was made for the benefit of other parties, The agent 


recommended that the entryman be given opportunity to apply fora 
hearing to determine the truth of ihe charges. October 30, 1906, the 


local’ officers were directed by your office to notify Papillion of said 


charges, which they did, and thereupon he applied for a hearing, a 


which was set for March 11, 1908. A motion to dismiss the proceed-. 
ings was filed by the enter February 1, 1908, on the eround that » 
there was no pending contest or protest oni the ealidity of his 
entry within two years after: date of final receipt, and that under the | 
proviso to section 7 of the act of March 8, 1891 (26 Stat., 1095, 1099), 
7 he was entitled to. patent. This motion was denied by your office 
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Teena 17, 1908, and the local officers were directed to proceed with 
the hearing, it ee stated : | i 2 | | 

In view of the facts disclosed the records in this office, I do not deem 
claimant’s coutention that the entry is confirmed well founded. While the alle- 
gatiou of Maurer that he believed the entry to be made in the interest of Ban- 
nantyne Bros. would not be sufficient to constitute a bar to confirmation, because 
it was hearsay, yet the fact that Mr. Welch requested the suspension of the 
entries, this one among them, and stated that he would make a report upon the 
form for adverse report, does: operate. as a bar, as it must be conceded that he 
had memoranda of his findings upon the investigation of the entries and the 
filing thereof in the office of the Chief of Field Division would bar confirmation. 


A hearing was had, there being present a special agent of your 
office, as well as the entryman aid his attorney. The entryman re- 
newed his motion. to dismiss, on the eround that all proceedings were 
barred under the act of March 3, 1891. ‘This motion was overruled 
by the local officers, and the eee of the special agent was then 
taken. Attached es the record also, and submitted as part of the evi- 
dence, was the deposition of the agent on whose report of September 
24, 1906, the hearing was ordered. The local officers decided that the 
plete had- been sustained and recommended cancellation of the. 
entry. This decision was concurred in by your office, which also 
found that the entryman’s contention that your office had not jurisdic- 
tion to order, nor the local officers to hold, the hearing, was without 
_merit, reference being made to the case of John N. Dickerson (33 - 
L. D., 498), wherein it was held: : — 

A proceeding by the government to determine the validity of an entry is 
—eommenced when the investigation is ordered, and if so commenced before the 
Japse of two years fr om the date of the final certificate, it will defeat confirma- 
tion of the entry under the proviso to section 7 of the act of March 3, 1891, 
whether notice of such eenone) is given to the entr yman or claimant within that 
period. or not. 

-It is ‘claimed in the appeal here that the decision i in the Dickerson 
case was overruled in the instructions of July 29, 1907, to Acting 
Chief of Field Division Neuhausen, which, as it is contended, held 
that thé mere filing and listing of an entry to a special agent for in- 
vestigation is not such proceeding as will bar operation of the con- 
firmatory act of March 3, 1891. Those instructions involve a large 
number of cases where tires and proofs were made before United 
States Commissioner Ware. Report had been received that many 
entries had been made before said commissioner, a large number of 
- which were undoubtedly fraudulent, and that notices for final proofs 

were being posted covering many other entries. Directions were ac- 
cordingly given to suspend such entries pending an investigation. ° 
It was impossible at the.time to differentiate between entries that were 
made in good faith and those that were not, so. that all. entries— 
_ whether names were specified or not—made before the commissioner - 


3 a 
~ 
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in question were suspended. Based upon such facts, it was stated in 
_ the instructions as follows: . 7 5 


The charge in this case is against Unitea States Commissioner Marie L. Ware, -. . 


not against. any specifie entry. ; 
A mere allegation that a large number of entries where the aut were made 
_ before United States Commissioner Ware were fraudulent can not be regarded 
as a protest against the validity of every entry where the proof was made before 
that officer. Nobody ever presumed or asserted that every entry with which 
said commissioner had anything to do was invalid. ‘The charge was ouly 
indirectly a’ suspicion against the validity of the entries not enumerated and. 


_ in no wise sufficient to constitute a protest against a specific entry upon which = 


issue might be taken and the entryman demand a hearing. It was based solely 
| upon the’ practice of such United States Commissioner, and did not in any 
. mianner refer. to the conduct of any particular entryman except those named 
in the report. » The suspension was directed against all entries where the ‘proof - 
was made before that officer, and the mere fact of the listing of some of the. 
entries in directing an investigation by the special agént: was not snfficient to 
. constitute a. protest against the validity of the entries listed. 


The foregoing is distinctly different from a case where a special | 
agent, as in this case, is directed to investigate a particular entry 
: liose validity has been brought into question before the land depart- 
ment. The charge of Otto Maurer, the same being based merely on 
information, was, perhaps, not SU mirEAt in itself to bar the con-— 
firmatory statute. But the directions of your office issued to the spe- 
cial agent to investigate Papillion’s entry, and especially the report of 
the agent asking suspension of said entry, all within two years after 
final receipt, did in fact constitute such bar. It was held in the case | 
of John §. Maginnis (383 L. D. , 806), followed in the case of John 
N. Dickerson, supra, that any ‘proceeding challenging the validity of 
any particular entry, or any investigation initiated because of the 
supposed invalidity of such.entry, before the lapse of two years from 
date of final certificate, takes the entry out of the confirmatory opera- 
tion of the proviso to section 7 of the act of March 8, 1891. In the. 
case of William Gribble and Menasha Wooden Ware Company, in 
which the Department. rendered decision on review June 6, 1908 
(not reported), and subsequently involved in petition for writ, of 
mandamus directed to ‘the pee of the Interior, ae facts’ were 
as follows: | 3 o 
Your office had directed a special agent to investigate Gribble’ So 

entry, among others. No formal or ey charges were made, and 
the investigation was ordered by reason of the fact that in several 
of the claims the same witnesses had been used. To your office this 
appeared suspicious of fraud and to call for inquiry into the facts. 

In. an opinion rendered by the Supreme Court ue the: District of 
Columbia (37 L. D., 829), it was stated and held: 


The question then is whether this constituted a contest or a protest. It was” 
not a contest in the sense that a special charge had been made, much less that 
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notice thereof had been given to the claimant, so that it might be met by him.- 
Neither was ita protest in the sense that a specific ground had been pointed out 
for the basis of the protest and the claimant informed thereof. But are either 
of these necessary? There was a solemn declaration by the Department that — 
the circumstances surrounding the claim.were such as to beget suspicion and 
to call for a thorough investigation, and that in the meantime the patent ought . 
not. to be granted. The very purpose of the investigation might be defeated © 
if the claimant must be notified in advance. The investigation resulted, after 
June 10, 19038, in a report upon which there was a formal suspensiou of the 
patent, and the case is still under consideration and undetermined for want of | 
knowledge on the part of the Department. of the whereabouts ‘of. the claimant 
who should be served with. notice. ! 

As defined by Webster, a protest is “a solemn. declaration of opinion, com-. 
monly a formal declaration against some act.’ Is not that exactly what this 
is? It was the first step in a proceeding calculated to test the validity of the 
claimant’s right to a patent. That step having been taken within es years, the 
_ statute of confirmation did not operate upon this claim. 


‘The decision of your office herein is affirmed. 


| SECOND HOMESTEAD ENTRY—RELIN QUISHMEN T—ACT OF FEBRUARY oe 
: 1908. 


Morrirz v. Hinz (On Ravine). 


The filing of an unconditional relinquishment operates co instanti to terminate 
_ the entry, which is thereafter no obstacle to the making of a second entry 
by the entryman, notwithstanding it may remain uncanceled of record. __ 

Wo such right was acquired by a mere application to enter, without settlement 

or improvements, prior to the act of February 8, 1908, as will overcome the 
- equities of a bona fide settler who at the time of such application was 
- maintaining an actual residence and had made valuable improvements upon 
the land, and. who is qualified under the provisions of that act to make 
a second entry, especially in view of the fact that he had a prior pending 
application for the same land, supported by a showing tending to evidence 
; that he in fact had never had the benefit of the homestead right. _ 
Departmental decision herein of June 1, 1908, 36 L. D., 450, vacated. 


| First Assistant Seoretary Pierce to the Commissioner of the General 4 
(G.W.W.) Land Office, January 4, 1909. | (G. C. RB.) 


af une 1, 1908 (36 re D., 450), the Department reversed your deci- 
sion of March ‘14, -1908, dismissing Fred Hinz’s protest against 
- Andreas Moritz’s application for eeeond homestead entry, and allow: 
ing Moritz’s homestead entry for the N. 4 SE. 4 and S. 4 NE. 4, Sec. 
20, T. 180 N., R. 69 W., 6 p. m. Bismaraa North Dakota. June 
24, 1908, the Pecacahent suieeteined motion for review, answer to 
| which | is filed, and the case is before the Department for decision. 

July 29, 1905, Moritz made homestead entry for the NW. 4 SW. 4, - 
‘Sec. 27; N. 4 SE. 3 1 and NE. 1 SW. 1, Sec. 28, same fushin. which 
Novaraber: 21, 1906, he cclnouiched and at the same time applied for _ 
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second entry for the land first above deser -ibed, which he supported b y 


| corroborated affidavit that before his first entry he examined the land 


and thought it cultivable, but after entry discovered it was the bed 
ofa lake aan of water only in, dry weather and was under water the 
whole year 1906 and he was unable to slow. or cultivate, 3 improve or 
live on it; that he entered in good faith and had not sold or agreed 
to. sell or relinquish it.. Under practice of your office action on his 
relinquishment was os ed. to determination of his right | to make 
second entry. 3 
April 16, 1907, ea ae. sete to enter the ian in Moritz’s 
| Beales ton for second entry. Hinz’s application is not in the files 
here. Therewith he filed protest against: Moritz’s application, sup- 
ported by corroborated affidavit that. the land Moritz first entered was | 


not worthless for agricultural purposes and Moritz’s statements re- 


specting it are untrue, asking leave to prove his charges. Moritz 
thereupon protested against allowance of Hinz’s application, filing 
affidavits to support his statements. May 20, 1907, Margaret Christe. 


low: filed contest against Moritz’s original entry charging abandon- 


ment. After personal service of notice, Moritz defaulted and you 
_ canceled his entry, January 25, 1908. March 14, 1908, you allowed 
Moritz’ s application and dismissed Hinz’s. protest, basing pg action 
on act of February 8, 1908 (35 Stat., 6): . 


That any-person who, prior to the passage of. this act, has made entry under 


the homestead lavs, but from any cause has lost, forfeited, or abandoned the — 


same, shall be entitled to: the benefits of the homestead law as though such 


former entry had not been made, and any person applying for a second home- 


stead under this act shall furnish the description and date of his former entry : 
Pr ovided, That the provisions of this act shall not apply to any. person whose : | 
| former entry was canceled for fraud or who relinquished the former entry for 
a valuable consideration. : 


The Department in reversing your action hela: in substance, that. 


while Moritz was prior applicant, he was disauelined to make entry 


until April 17 (16), 1907, when Hinz applied therefor; that Moritz’s 


entry was not canceled. of record until J anuary 25, 1908, when Hinz’s -. 


application was pending; that no right 1s ment eed by an applicant 
for second entry while the first is of record and not actually aban- 
doned. But the fact was overlooked that Moritz unconditionally 1 re- 
_linguished his first entry when he applied for the second, November, 
1906, which operated co instanti.to terminate it. Hardy v. Theus (18 7 
L. D. , 589) ; Keane v. Brygger (160 U. S., 276, 287) ; Brown v. Gur- 
ney (201 U.S,, 184, 193). The scluouichinent was received and filed, _ 
and the entry should have been then canceled.. Bradway v. Dowd _ 
(5 L. D., 451); Tilton ». Price (4 L. D., 123; ‘Kearney v. Alden (6 


ha by | BT9) : act of May 14, 1880 (21 Stat., 140). Although Moritz’s 


7 entry wis not canceled of record until J anuary 25, 1908, on a contest, | 
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he in fact had no entry after filing relinquishment, which then. di- 


vested him of all claim. The contest was unnecessary and should not 


have been entertained. The fact that Moritz’s entry remained of 
record did not of itself disqualify him: to make the’ ontty in question. 
The Department erred in hofding otherwise. 

Moritz presents equitable reasons that his second. entry should be 
allowed. He states that since his relinguishment was filed, November, 
1906, he expended $1880 in a frame dwelling, frame barn, eae well, 
‘fencing, breaking and clearing eighty acres; that he ol onto the 
land with his wife and seven ehaldren ‘April 5, 1907; that Hinz has 
done nothing, and applied for entry long after Moritz was on the 
land with. his family and began his 1 impr ovements. 

Further, if the allegations set. forth in Moritz’s petition, filed in 
support i his application for second entry, be true, he has never, in 
fact, enjoyed the privileges intended to be extended under the home- 
stead law. In July, 1905, -he made his first entry after visiting and 
examining the land and j ndging it to be cultivable. Subsequently he 


- found it was the bed of a lake, free from water only in dry weather, 
and he was unable to cultivate it. He had never improved or lived 


on it, having found it impossible to do so. He entered the land in 
good faith and relinquished it. without consideration. Such state- 
-ments,-if true, rendered the land uninhabitable and uncultivable, so 
that the object of the homestead law was effectually defeated and he 


has not in fact had an entry under the homestead law. Departmental — 


~ decision of June 1, 1908, swpra, holding otherwise, is vacated and re- 
called, nor is it necessary now to or der a hearing on Hinz’s protest 


and application. Moritz’s acts in establishing neadene of himself - _ 


and family on the land now sought, and improving it ashe could, are 
cogent proof that he, at least, believed his statement, accepting peril 


of total loss of his homestead right and of the labor and money ex-. 


pended in improvement. Whether or not Moritz could have proved 
his allegation to the satisfaction of the land department has become 
immaterial in view of the act of February 8, 1908, supra, passed dur- 
ing the pendency of his application. The case as a comes clearly 


within that statute. Hinz obtained no right by his mere application | 


uncoupled by any settlement or valistle improvements that can 
- overcome the equity of a bonu fide settler who has established resi- 


dence and made improvements with a. bona fide intention of making 


homestead entry and now qualified to make entry. The mere appli- 
cation for entry gives him no right to Moritz’s improvements and 
- mInust yleld to Moritz’s equity: ‘by reason of his settlement and 
improvement. | 


Your decision holding Moritz’s ae intact and siamissue Hina’ Sa 


. Er otest is accordingly hereby affirmed. 
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: MINNESOTA SWAMP GRAN T-SETTLER PRIOR TO SURVEY BURDEN OF: 
. PROOF. Eg 


| Laer v. STATE OF Minwesora. 


Where the right of the State of Minnesota under its swamp land grant, to lands. 


shown. by the field notes of survey to be swamp and overflowed,” is’ ques- 


tioned by one claiming settlement thereon prior to surv ey, the- burden: is 
upon the settler to apply for a hearing and show that the lands’ are. not. of 
the character contemplated by the grant; and until he shall have ‘assumed 
~ guch burden and established his case he should not be permitted to mike 
entry of the land. . 
Directions given that hearings be not had in such cases until neter sixty days’ 
notice to the State. 


_ First Assistant Secretary Pierce to the Commissioner of thé General | 
(G.W. W.) Land Office, January 7, 1909. (G. B.G.) 


~ The State of Minnesota has filed a motion in the nature of an ap- 
peal asking review of the direction given by your office letter of — 
~ August 6, 1906, promulgating a decision of this Department. of J uly 
26, 1906, in the case of Lampi v. State of Minnesota (35 L. ‘D., , 58), 
involving the NW. 2 of Sec. 24, T. 62 N. , R. 19 Ne Duluth land dis- 
trict, Minnesota. 


Te that case it had been alice and prima facie seen that Tani _ 


had settled on the tract of land above described prior to the official | 
filing of the survey thereof, the field notes of which survey, when — 
filed, showed the land to be of the character contemplated. by: the. 

grant made to that State of swamp. and overflowed lands by. the act 
of March 12, 1860 (12 Stat., 3).. Prior to said decision, upon a most- 


careful review of the suhale subject (State of Minnesota, 82 L. D., | 


65), the conclusion had been reached by this Department that there 
- was an existing agreement between the United States and the State 
of Minnesota whereby and whereunder the adjustment of this grant 
was to have been made upon the field notes of survey. This agree- 
ment was not in the nature of a formal contract but a concurrence 
of mind of officers of the United States and the State that such plan. 
of adjustment was desirable and the most effective one of adjusting 
this grant. In the Lampi case, however, the situation presented. the . 
anomaly: of a settler upon unsurveyed neers alleging. and presumably — 
believing the same to be agricultural-lands and not swamp and over- | 
flowed within the meaning of the grant, and a return by the suveyor 
to the effect that the same lands were of the character contemplated 
by the grant: It was pointed out in said decision in the Lampi ‘case 
that in such a case, unless the settler be permitted to dispute the field 
notes of 5 ‘survey he had no protection whatever against fraudulent. 
and erroneous returns although. the fact might be that he had. set-. 
tled on lands which were not ewe and overflowed but such as were 
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-desirable for a homestead. It was concluded, therefore, to sodeey | 
the existing rule of adjustment so as to protect the equities of set- 
tlers upon unsurveyed lands, and in that case it was held that where | 
a claim’ is ‘asserted to public lands in the State of Minnesota, based 


a ‘upon settlement made prior to survey and the lands upon survey are 


returned as swamp and overflowed and-are claimed by the State un- — 
der its swamp land grant, the settler will be accorded opportunity. to 

show the true character of the lands by evidence other: than the 
field notes of survey, and your office was directed to-or der a hear- 
ing. ‘Promulgating this decision August 6, 1906, your office directed — 


the register-and receiver at Duluth, ‘Minnesota, to “take the proper 


_ steps Tookavio: to a hearing in the case in accordance with the pro- — 
visions of the circular of December 18, 1886 (5 L. D., 279),” and | 
further directed generally that in future local officers would allow the 
‘initiation of proceedings under that circular upon a claim of settle- — 
ment made prior to survey of lands returned as swamp. It is this 
“-specific and general direction that’ the State is now complaining of 
and it is urged that the effect of it is to cast upon the State the 
burden of applying for a hearing in such cases and assuming the © 
burden of proof as to the character of the land. 
= “It 1s believed that the State’s objection to these. directions is well 
- taken, The circular of December 13, 1886 (5 L. D., 279), provides 
in its first four paragraphs for a procedure. where settlers upon the 
publie lands dispute the claim of the several States to such lands 
under their public land grants, and it is these general provisions 
which your office has attempted to adapt to the present situation in 
the State of Minnesota... But these rules have no application in the 
ease of a State which has elected to have its swamp land grant ad-— 
justed upon the field notes of survey, and paragraph five of these. 
same. regulations specifically provides that such regulations shall ap- 
‘ply only to those States whose claims are adjusted by examination 
in the field. The only part of these regulations which is applicable 
to the State of Minnesota. is found 1 In paragraph | wea which is as 
‘follows: ets | | | 


Whiere swamp land selections ¢ are based upon the field notes of survey, and. the 
Jand is alleged not to have been in fact swamp and overflowed, and rendered 
_ thereby unfit for cultivation at the date of the swamp land grant, the burden of 
proof will be upon the contestant or adverse claimant under the public Jand 


laws, 
This is the only part of the circular in question which as any ap- 
_ plication to the case in hand. In the said decision of Lampi v. State — 
of Minnesota no direction was given as to the procedure for carrying 
it into effect, but it was simply “directed that your office order a hear- 
ing. If the circular of December 18, 1886, is to be relied on at all, 
then the direction given by your office was ‘clearly wrong. But it is 
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believed that paragraph six of said circular above quoted provides 
fora method of procedure that 1s altogether in keeping with the rights ° 
- of the parties, and no reason appears why it should not be adopted 


in the further adjustment of the swamp land grant to the oe of 


4 Minnesota, when applicable. 


On the ments it seems quite clear, en it is s henieribered the State | 


is entitled to sich lands as are shown by the field notes of survey to 

be swamp, that if in furtherance of individual equities the rule is 
relaxed so that a settler may be permitted to dispute these field notes, 
then the burden of proof should be upon the settler. He should not 
be permitted to make. an entry. of the land until he has assumed. the 
~ burden of proof and established his case. It is upon him that the 


duty of asking for a hearing is cast, and in the further directions of 
your office relative to such cases in the State of Minnesota, the oe | 
cedure will’be in accordance with this decision. 

Because of the inaccessibility of large portions of the Stas and the. 


“presumption that the State may not be disposed to contest the claims 
of its citizens to public lands, if it has had due opportunity to have 


them examined, any hearing ordered in accordance with this decision 
will be had sel after. gale ae notice thereof to the Governor of 


the State. 


STATE SELECTION {LANDS FORMERLY | WITHIN COLUMBIA ENDIAN 


RESERV ATION—CE RTIFICATION. 


<Cpiits ET AL. U. Sadia OF Wasmaron. 


Lands formerly within the Columbia Indian reservation and restored to the 
public domain by the act of July 4, 1884, are subject to selection by the _ 
State of Washington under the provisions of the enabling act of February ~ 

“. 22. 1889, authorizing selections ‘in satisfaction of the grants to: the State © 
from any “ es unreserved and unappropriated. lands of the. United 
- States. ene . 


The certification of lands under a grarit that does not require a . patent is equiva- e 


lent to a patent, and the validity of such certification can be questioned 
only in the courts, subject to the same limitations with ‘respect to the 
_ time within waren suits may be instituted as govern suits to cancel patents. 


First Assistant Secretary Pierce to the Commissioner of the General 


This case involest the title of the State of Washington to numerous 
tracts of land in T. 30 N., R. 24 E., and Ts. 30-and 31 N., RB. 95 E., 
Waterville. land district, which were certified to the State ander on 
tion 17 of the enabling act of February 22, 1889. (25 Stat., 681), in — 
part satisfaction of the grant of 100,000 acres of land. for the estab- a 


lishment and maintenance of a scientific school. 
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_ These lands, which were formerly, a part of the Columbia Indian 
Reservation, were restored to the public domain by the act of July — 
4, 1884. (23 Stat., 79, 80), which provaces: ee the lands not selected - 
ny Indians sould ieee 7 _ | 
restored to the public domain and: shall be wisnouea of to actual settlers under 
the homestead laws only, except such portion. thereof as may properly be sub- 
ject to sale under the Jaws relating to the entry of timber lands and mineral 
lands; entry of which shall be governed by the laws now: ‘in force concerning a 

entry of such lands. : | . 5 . 

The lands. involved herein were selected by the State in cf No. 9, 
filed June 9, 1892, and were afterwards embraced in approved lists 

Nos. 4 and 10, approved by. the Department: January 21, 1895, and 
March 8, 1897, respectively. : 

During the month of March, 1907, Frank J. ‘Gale and fifty-two 
others filed in the local office at Water ville homestead applications for 
said lands and applications to contest the State selections, all of which — 
were rejected. by the local office for the reason that the lands were 
the property of the State of Washington. Appeals were taken by the. 
applicants to your office where the cases were consolidated and, by 
your office decision of January 16, 1908, the action of the local office | 
was affirmed. The appeal. of Cole and others brings the case before 
the Department. 

It is claimed in behalf of the appsiene that the lands involved are 
not and never have been at any time the property of the State of 
Washington; that said lands were formerly a part of the Columbia 
Indian Reservation and, as such, title thereto could be acquired only 
under the act of July 4, 1884, supra; and it is urged that the selec- 
tions by the State were absolutely null and void on their face. | 
- It is further claimed on behalf of the appellants that, under the 

act by which the lands were restored to the public domain, the said 
lands were reserved for actual settlers and timber and mineral land 
claimants only, and that the attempted act of the Department in 
certifying the lands to the State in defiance of the will of Congress 
was absolutely void and done without jurisdiction. | | 
 It-is claimed on behalf of the State: first, that the selections oe 

ing the lands in question having been ipod by the Secretary of 

the Interior and certified to the State, the Department has ceased to — 
have jurisdiction over the lands in. question, the approval and certifi- 
cation being equivalent to the issuing of the patent; second, that the 
contestants not being interested parties cannot be heard either in the 
Department or in the courts to. contest the State’s rights to the lands 
‘in controversy; third, that inasmuch as the Secretary of the Interior . 
has once passed upon the validity of the selections, his decision on» 


this point may not.in any event be set aside by his successor; fourth, | 


: that in any event the State’s title to the lands certified is good because, 
under the proyssioue of. the enabling act, ‘selections could be ade. 
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fon the eas unreserved sue coon lands of ne 
United States within the limits of the State of Washington, which 


provision of law, it is claimed by the State, supersedes the act of 1884 - 


by which the lands were restored to the public domain. 


Your office decision sustains in every essential respect. the various _ 


contentions of the State of Washington. 

- There can be no question that at aie time the selections were filed 
the lands were vacant, unappropriated, unreserved public lands be-. 
' longing to the United- States, and that there was no prior individual 
or other claim existing thereto. True, said lands had been restored 
by the special act of 1884 to be disposed of in the manner specified - 
therein, but, subsequent to the passage of this law, the State of Wash- 
ington was admitted into the Union and, by the enabling act, certain 


grants were made for educational and other purposes—among them =. | 
_ the grant of 100,000 acres for the establishment and maintenance of 


a scientific saicol: and it was provided in the enabling act that the 
_ lands granted thereby might be selected from the “ surveyed, unre- 
served and unappropriated lands of the United States.” 

_ In considering the character of lands which might. be ere 
by the State of “Montana in satisfaction of her grants, which were 
made by the same act’ as were the grants made to the State of Wash- 

- ington, this Department, in its unreported decision of July 5, 1906, ad- _ 
dressed to your office, held that lands formerly within the Gros Ventre 
and other Indian reservations, which were restored to the public do- | 

‘main for disposition in the manner. provided by the act of May 1, 
1888 (25. Stat., pee were ‘subject to selection 3 in satisfaction of said 

| ‘grants. | 7 

That act pr aaiaea ee the lands thateby ene a to. entry should 7 

be open to the operation of the laws— 


é regulating homestead. entry except section twenty-three hundred and one of | 
the Revised Statutes and to entry under the townsite laws. and the laws Zov- 
erning the disposal of coal lands, desert lands, and mineral lands; but are-not | 
open to entry under any other laws regulating the sale or ee of the public 

domain. 


‘In that case the Department iconcinded that the Tanda were prop- 


- erly subject. to selection by the State when the fact was considered 
_ that the enabling act was passed after the act of May 1, 1888, by 
which the lands were restored to the public domain, and thatthe 


erabling act limited the selections only to the surveyed, unreser ved 
- and unappropriated public domain of the United States. | 
Applying the rule laid down in the decision of July 5, 1906, to ie 


case under consideration, it would seem to be obvious that the selec- 
tions made by the State of Washington of the lands herein. involved .. 


were regular and valid. s 
Moreover, it has been repeatedly. held by this Department that 
- where, patent 1s not required by the statute, certification 1 is equivalent - 
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thereto and the validity thereof can be saestioned: only 5 in the courts 
(11 L. D., 475; 19 L. D., 591; 30 L. D., 543); and in this connection 
it is but proper to sbserve that the Supreme Court, in considering the 
limitations in the act of March 3, 1891 (26 Stat., pene upon. 
the institution of suits to cancel patents, said: 

It is true that these ‘appellees eannot avail themselves of these: limitations 
because this suit was commenced before the expiration of the time prescribed | 
and we: only refer to them as showing the purpose of Congress to uphold 
titles arising under certification or patent by providing that after a certain 
time the Government, the grantor. ther ein, should not be heard to question. them. 
[United States against Winona &e. R. R., 165 U. S., 463.] 


From this it will be seen. that the court regards certification « as. 
equivalent to patent, and that where limitation is imposed by Con- 
gress to the institution of suit to cancel patent, the same limitation 
_ applies where in the absence or patent certification is equivalent. 

thereto. | es , 

As stated by the court in that case, the Gasarumient has. recognized 
that as against itself in respect to ind transactions it 1s right that 
there should be a statute of limitation; that when its proper officers, 
acting in the ordinary course of ther duties, have conveyed away 
lands which belonged to the Government such conveyance should, 
after the lapse of the prescribed time, be conclusive against the Gov- 
ernment, and that notwithstanding any errors, irregularities or — 
improper action of its officers sherein: ° 

No individual is wronged by permitting this mipencea to stand ; 
no person seeking to enter the tract as a homestead has been deprived: 
of any rights or privileges. The land belonged to the Government — 
and only the Government can now be heard to, question the validity 
of the State’s title, and, as has been seen, the Government itself 1s 
forbidden by the statute to question the validity of the selections. 

The decision of your omc is accordingly ee | 


MINN ESOTA. SwAMP GRANT-SURVEY-SETTLEMENT PRIOR TO FILING | 
OF PLAT. — 


- AxpEnson v. STATE OF Muxwnsors. 


Public lands are not surveyed until the approved plat of survey thereof is 

officially filed in the local land office. 

- One who at any time prior to the official filing of the plat of suryey settles 
upon lands shown by the field notes to be swamp and overfiowed, ahd 
claimed by the State of Minnesota under its swamp land grant, is entitled — 
to apply for a hearing and. have his claim adjusted anon evidence as to. Ane 

- true character of the Jand. 


7 First Assestant ESecnaTe Pierce to the. Soneasonen of the General - 
ee, W.W.) Land Office, January 9, 1909. — (G. B. G.) | 


| This is the cea: of Martin Anderson from your office decision - 
of December 9, 1907, rejecting his application to make homestead | 
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entry of the SE. 4,. Se 12, fr. of N., R. 10 W., Duluth ie district, | 
Minnesota. | 


The decision appealed from rests upon the ground: that the: above: a : 


| described tract of land is claimed by the State under its swamp land 
grant, and your office also declined to order a hearing affording 
Anderson an opportunity to show the true.character of the land by 
evidence other than the field. notes of survey, for the reason that he 
did not allege that he made settlement. pHOr: to ee of the town- — 
ship. | . 7 | | 

The subdivisional survey of. this township. was couples’ J anuary 


29, 1906. The plat thereof was approved and accepted by your office 


September 26, 1906, and was officially filed in the local land office 
November 15, 1906. On that day, November 15, 1906, Anderson filed” 
. his application: alleging settlement October 30, 1906. In view of the . 
| question presented by this appeal it is important to emphasize the 
fact that this alleged settlement was made between the date of the 
approval and acceptance of the plat of survey of the township by 
your office and the official filing thereof in the local land office. It is 
also a fact of some pertinency to the issues involved: that this plat 
of survey is alleged to have been on file in the local land office thirty- 
_ five days before November 15, 1906, the date of the official filing, so 
that the settlement of ‘Anderson was not only after the plat had Deon 
approved and accepted but after it had been actually: received at the 
local land office. | 

In his corroborated affidavit Anderson states, among other eee 
that he has since he settled upon and established residence- upon the 


__. Jand in controversy continued to reside upon, cultivate and i improve 


it and that before establishing such residence he examined the cor- | 
' ners and lines of survey to each legal subdivision of said quarter- 


_ section and that the whole quarter-section is high, dry,‘arable land, 
valuable for cultivation without any artificial drainage whatever, : 
and that it has all the appearance of having been high and dry: at 


the date of the swamp land grant; that he settled upon the same in 
good faith, for the purpose moe eae his home thereon, and has — 


improved it to the value of $250, and that if the field notes and oa 


plats of survey or any return of survey of said land shows it to be 
swamp land such field notes and plats are false and fraudulent in 
_ every particular. = | 
_ In the case of State of Me nnesoia (eo L. D., 65), feces March 


16, 1908, 1t was directed that all contests or contr oversies thereafter a 


- begun respecting the swampy or non-swampy character of lands in 
Minnesota, whether theretofore or thereafter surveyed, should be — 
_ determined by the field notes of the survey. Later, in its decision . 


in the case of Lampi. v. State of Minnesota (85 L. D., 58), the De- -_ 


7 partment had occasion to consider the inequities of this rule and 7 
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modified the same in cases of settlers upon public lands prior to- 
_ survey, and in said Lampi case it was directed that where a claim 
is-asserted to public lands in the State of I Minnesota, based’ upon . 
—géttlement made prior to survey, and the lands, upon survey, are re- 
turned as swamp and overflowed and are claimed by the State under 
its swamp land grant, the settler will be ‘accorded opportunity to — 
show the true character of the land by evidence other than the field. 
notes of survey. In that case it was alleged, and prima facie shown, 
that . Lamp made homestead settlement upon the land there a 
volved prior to survey in the field, the field notes of survey subse-.- 
| quently made showing that the land was swamp and overflowed. It 
was directed that your office érder a hearing to determine the true 
character of the land. In the course of that decision, at page 60, 
it was said : | | 7 
Of course, in instances were the survey has already been mae: a person, 
settling upon such surveyed. lands is charged with notice of the surveyor’s 
return, and ought not to be permitted to dispute such return, and thus hamper 
| and delay the adjustment of the State’s swamp land grant, but in instances 
where such settlement is without notice other than such as he may get from 


‘11 examination of the land, every intendment of the law is in his favor, and 
he should be permitted to show the real character of the land and thus secure - 


- to himself the fruits of his labor. 


It will be readily perceived from the foregoing statement of the 
éase that the -case of Martin Anderson, now under consideration, 
differs from that of Lampi in that while Lampi’s settlement was made 
prior to the survey in the field the settlement of Anderson was made 
alter the survey. in the field and after the approved plat of survey | 
had been actually received at the district land office. It is not be-_ 
lieved, however, that the rights of the parties are. materially different. — 

The General Land. Office circular of January 25, 1904, relative to 
notice of filing plats of survey, provides that: 

Hereafter when an approved plat of the survey of any township is trans- - 
' mitted to the register and receiver by the surveyor-general they will not se- | 

sie such plat as officially received and filed in their office until the following 
egulations have been complied with: (1) They will forthwith post a notice in 

a conspicuous place in their office specifying the township that has been sur- 
veyed, and stating that the plat of survey will be filed: in their office:'on a day 
to be fixed by them and named in the. notice, which shall not be less than © 


thirty days from the date of such notice, and that on and after such day they 
will be pr epared to recely e applications for the entry of lands in such township. . 


In the case of F. A. Hyde and Company (37 L. D., 164), but re- 
cently decided by this Department, it was held upon the authority of 
Knight vo. United States Land Association (142 U. S., 161, 182), and _ 

| Michigan Land arid Lumber Co. v. Rust (168 U.S., 589, 594), that _ 
the power of the Secretary of the Interior to impose pe alacens for 

guidance of his subordinates in the land department does not admit 
of question, and that under surveying regulations, lands are not sur- 
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veyed or identified until approval of the plat of survey and filing. 
of the plat by your direction in the local land office. It seems, there- » 
_ fore, to be quite clear that within the meaning of the law and neil 
- tions thereunder there is no survey of public lands until the approved: 
plat thereof has been filed in the local land office. (See Barnard’s 


Heirs v. Ashley’s Heirs e¢ al., 18 How., 43.) It is also equally clear 


_ that under the authorized regulations above quoted the receipt of the 
plat at the district land office does not. constitute a filing thereof. 


The notice which the local land office is required to saplen merely , 


states that the plat has been received and that it “will be filed in 
_ their office on a day to be fixed by them-and named in the notice.” 
This being true, the case under -consideration comes within the 
-. general lines. of the decision in the Lampi case and might, perhaps, 
be rested on the broad ruling that until survey, that a5 until the 


‘plat of a survey has been officially filed in the district land office, any - 


_settlement preceding such date would authorize the settler to apply | 
for a hearing and have his claim adjusted upon evidence as to the 
true character of the land. 

But, reverting to the difference in the two cases hepa heeons 
ee out, there is nothing in this difference which would take the - 
present case out of the spirit. of the rule as laid down in the Lampi 


case, even if it were not within the letter of it. It is not shown or | 
ac alleged that Anderson had any notice of the surveyor’s return. rela-— 


tive to this township. It is sug vested, as has been seen, that the plat. 
of survey was on file in the district land office before Aceon made. 
his settlement but there is no evidence or specific allegation that he . 
had seen such plat of survey and he was not therefore charged with 
~ notice of it in fact. It has already been seen that he is not charge- 
able with notice of the filing of the plat in law, and inasmuch as it 
is believed this case comes within both the letter and spirit of the — 

Lampi case the decision appealed from is reversed, with direction 
| to oe office to order a hearing. | 7 


ROSEBUD INDIAN LANDS-REGULATIONS OF AUGUST 25, 1908, 
| - MODIFIED. | 


~ ‘REGULATIONS. 


DEPARTMENT OF THE INTERIOR, ~ 
- Gmnerat Lanp Orrice, 
Washington, D. C.,J aay 12, 1 909. 
Phe Commissioner of the General Land Office. 


$ir: The regulations for the opening of the Rosebud Indian nds > 
~ in South Dakota, issued August 25, 1908 (87 L. D., 124), are hereby ~ 


80. modified as to require persons hélding neces to present - their 


~ 
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applications to. make entity as follows: Persons holding. aimed 1 to — 
50, inclusive, must present their applications to enter, in numerical 
| order, on April 1, 1909; persons holding numbers 51 to 100, inclusive, 
must present their applications, in numerical order, on April 2; - 
persons holding numbers 101 to 200, inclusive, must present their ap- 


-» plications, in ntimerical order, on April 3; persons holding numbers. 


201 to 300, inclusive, must present their applications, in ere : 


order, on April 5; and so on, at the rate of 100 a day, to and includ- — | 
ing April 18; at de rate of 150 a day from April 14 to and including ~ 


April 22; aud at the rate of 200 a day from April 23 to and inglidine 
May 2, eiadies excepted. Persons holding numbers 4,001 to 6,000, 
inclusive, must present their applications, in numerical ome begin: 
ning on September 8, 1909, and continuing from day to day, Sundays . 
| excepted, at the rate of 100 a day. 

If any person who has been assigned a number entitling him to 
make entry fails to appear and present his application when the 
number assigned him by the drawing is reached, his right to make 
entry will be passed until after all other applicants assigned for that | 
day have been disposed of, when he will be given another opportunity | 
- to make entry on that sae. failing in which he will be deemed to 

have abandoned his right to ake entry prior to October 1, 1909. 

All lands affected by these regulations which have not been entered 
prior to October 1, 1909, will, on that date, but not before, beconie 
subject to scttlacient and entry by any qualified homesteader, under 
the general provisions of the homestead laws of the United States and 
the act .of Congress approved March 2, 1907 (34 Stat., 1230), at the 
price of $2.50 an acre; and all persons are hereby admonished that 
‘under said act of - Conse: it is provided that no person shall be 
- permitted to settle upon, occupy or enter any of said lands, except in 

the manner prescribed, until after September 30, 1909. | | 
‘All the provisions of said regulations of Aapuce 95, 1908, not modi- — 


a fied by this order, shall be sented in full force and effect. 


ey respectfully, | 
J AMES Rupees GARFIELD, . 
Secretary. 


“NORTHERN PACIFIC ADJUSTMENT—_TIMBER AND STONE APPLICA- | 
TION—ACT OF JULY 1,.1898. 


Muss NorruEin Paciric: Ry. Co. 


3 A ‘mere application to purchase under the timber and stone. es rejected prior 


to. January 1, 1898, because in conflict with an unapprov ed indemnity 
selection by the Northern Pacific Railway Company, but pending on appeal © 


on that date, does not present a claim for adjustment under the provisions __ 


- of the aet of July 1, 1898. 
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| «erst Assistant Secretary Pierce to the Cmeone of the Gener ak 


7 (G. W. ee): Land Office, January 12, 1909. | ox B. a). 


This is a faotion on behalf. of Alexander Miles for review of 
| departmental decision of September 15, 1905 (not reported), reject- 


; ing his application, August 15, 1895, to purchase under the timber 


and stone act of June 3, 1878. (20 Stat., 89), as amended by the act 
of August 4, 1892 (OT Stat. 848), the SW. J 1 of Sec. 31, T. 55 N., 
R. 11 W., Dalat land aiGace Minnesota, and denying the right a 
adjust the claim thereby initiated to said land under the provisions 
of the act of July 1, 1898 (30 Stat., 597,620). 

The decision BOHR to be eee was a: formal afivmanes of 
your office decision of October 16, 1901, it being said by the. Depart- 


ment that the matters raised by the appeal of Miles were fully dis- 


posed by departmental decisions in the cases of Richard B. Jones v. | 
_ Northern Pacific Ry. Co. (34 L. D. » 108) and Eaton ez al »v. _ Northern | 
| Pacific Ry. Co. (83 L. D., 426). 
This case is one of a mamber of such cases a have been long sus- 
pended at the request of Mr. H. H. Hoyt, attorney for the said Miles 
and other claimants for this and lands similarly situated, because of. | 
his apparently earnest. protest against the attitude of the Department. 
with reference to. the questions aacolead| in these cases, as defined in 
the said case of Richard B. Jones v. Northern Pacific Railway Com- 
pany, and upon his statement that— _ | 
the grantee of Richard B. Jones has commenced a sat in the district court 
of the eleventh judicial district, in the State of Minnesota, to determine the 
correctness of the construction of the act of July 1, 1898, as declared by the 
Department in the case of Richard B. Jones. The action is that of Herbert H. 
Hoyt v. Frederick Weyerhauser and John A. Humbird, who are the grantees of 
_ the Northern. Pacific Railway Company. [It is the intention of the plaintiff in 
that case to proceed. as. speedily | as possible to a termination of that case; the 


final ruling of which will be in the Supreme Court of the United States. 


‘There was for some time a sort of tacit or informal acquiescence In — 
this suggestion for delay, but local counsel for the Northern Pacific 
Railway Company has always protested against such ed and is 
now insisting that action on these cases be had. 7 
It is true that-the suit above referred to was commenced as cher ein 
indicated, and it is further true that the Circuit Court of Appeals. 
for the Eighth circuit, on April 17, 1908, held that Jones having been. 
permitted by the land ‘department. to caniplete his pur chase of the 


land. involved under the timber and stone act, prior to the approval 


by the Secretary of the railway company’s selection of the same land, 
the entire beneficial interest: and equitable right to such land thereby © 


vested in Jones, and that the title holders under the patent afterwards. — 
issued to the company held the same under such patent in trust for 9 
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him and his grantors. Hoyt wv. Weyerhaeuser e¢ at. se Fed. 

Rep., 324.) | 

_ But while this is true, ‘and while such ruling may be aay 
sustained by the Supreme Court of the United States, and the action 
of this Department in the Jones case be declared erroneous, yet such 


ultimate result would not be controlling in the case here under con- _ 


sideration. In this case, while Ree Miles has made application 
under the timber and stone act to purchase land occupying the same | 
status as that involved in the Jones purchase, yet Miles has not com- 
pleted his entry and this difference is important and controlling. In. 
the case of Campbell v. Weyerhaeuser e¢ al. (161 Fed. Rep., "332), 
decided on the same day, and by the same court, 1t was held: that 
Campbell, although an applicant under the timber and stone act for 
the land there involved, before the approval of the railway company’s 
_ selection thereof, had not purchased the same, and had not therefore 

put himself in privity with the United States, could not maintain the 
action, and that not having purchased the land of the United States 
or occupied or settled upon or acquired any equitable right.to or 


7 interest in it prior to January 1, 1898, but his application to purchase — 7 


_ having been rej jected by the re depariiiont when presented, he-does.-. 
not fall within the provisions of said act of July 1, 1898, and can-not 
invoke its aid. 


-  -- Jn view therefore of this decision and the belief that the Seek: _& 
- ness thereof will.not be disputed by the Supreme-Court of the 


United States; of the attitude of the company as expressed through 
its counsel; and. in view of the fact that final action upon hundreds 
of like applications has not been withheld, it results that no good 
reason appears for making exception of these cases, especially as the 
only possible beneficial result that might occur to these people, in: . 
the event the rulings of this Department and the ruling of the court 
in the Campbell case should be overruled, would be to accord to 
these applicants a status different from bie like situated. - If it 
becomes generally known that action on applications presented for 
_ these railroad lands would be suspended, the entire grant, not already 

patented, would be immediately applied for. It is not, therefore, | 
believed that further delay in these cases can serve any proper pur- 


- pose, and nothing being offered in support of the motion for review 


. which -was not fully eonsiderca at the time the decision of the De- 
. partment was herein rendered, the motion 1s denied. | a 


on Cuarites A. MEEK. . 
- Motion for review of departmental decision of November Li 
1908, 37 L. D., 259, denied by First Assistant Secretary ag ; 
January 18, 1909. | 
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Motion for review of departmental decision. of September 14, 
1908, 387 L. D., 161, denied by Wirst Assistant. Secretary Pierce, . 
| January 18, 1909. oe © a 


yy - 


; ‘MINNESOTA, SWAMP. LAND GRANT—INDIAN RESERVATION—ACT OF 
MARCH 12, 1860. | 


Rormper %. STATE oF MINNESOTA. 


' The treaties of May 7, 1864, and March 19; 1867, by- which a reservation was 
provided for the Chippewa Indians, were not made pursuant to any law . 
enacted prior to the act of March 12, 1860, making a grant of swamp lands. 
to the State of Minnesota, and hence lands of the character granted lying. 
within said reservation were not thereby excluded from. the open of 
the grant. 

The fact that. the State of Minnesota, by virtue of he treaties of 1864 and. 
1867, may have acquired title to certain lands within the area ceded to the _ 
United States by the Chippewa Indians, which would not have accrued to | 
the State in thé absence of such treaties or other similar proceedings, in 

~ no wise affects the right of the State under its swamp land grant to the 
lands previously granted to it within the area set aside for the Indians by 
said treaties. 

oe The provision in section 2 of the swamp laud grant to the State of Minnesota. 

that: the selection of surveyed lands shall be made within two years from - 

- the adjournment of the legislature of the State at its next session after 

‘the date of the act, and as to unsurveyed lands within two years from such. 
adjournment after notice by the Secretary of the Interior to the governor _ 

of the State that the surveys have been completed and confirmed, is not a 

‘condition or limitation of the grant, poe erely: a direction to the Secr etary 
of the Interior. 


. First Assistant Secretary Pierce to the oe a the ae | 
: AS W. W.) | Land Office, January 15,1909. (S.W. W.) 


Franklin J. Rutledge has appealed from the decision of your 


| office of J uly 29, 1908, denying his application to contest the swamp- 
land claim of the State of Minnesota to the E. 4 SE. 4, Sec. 10, and © 
the W. 4 SW. 4, Sec. 11, fr. 146. N., R. 25 W., § P. M., Case Lake land 
‘district, “Minnesota: 
The record shows that on March 21, 1908, utledss filed in the 
local land office at Cass Lake his affidavit of contest. against said 
swamp selection of the above described land, charging as follows: 


Now comes Franklin Jamés Rutleage as eontestant and Edward David. 
Rutledge as corroborating witness. and respectfully shows the Land Depart- 
ment of the Government of the United States that he is over twenty-one (21) 
years of age, a citizen of the United States, duly qualified to enter the land 
hereinafter described under the homestead laws of the United States and the | 
act of January 14, 1889 (25 Stat. 642), and is willing, ready and able to enter 
said Jand to which he is entitled under and by virtue of said laws. “That he: ~ 
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is wrongfully: prey caked from doing so aa) the State of Minnesota, that is here- 
inafter set forth. a 
Said land ie eee as “follows, to wit: The east. half ‘of the soilthéast™” 
quarter, (1. . +) of section ten (10) and the west half of the southwest . 
quarter (W. 4 ee 4), Section eleven (11), township one hundred fore le 
(146), range a enty-five (25), said Case Lake land district, Minn. © 
‘That on the 24th day of February, 1905, or immediately ther eafter, the State 
‘of Minnesota duly filed its lists and claims of all said land in the proper United | 
States local jand office, under and by virtue of.an act entitled an act to extend 


the provision of “An act to enable the State of Arkansas and other States to" 


reclaim the swamp Jand within. their limits” to Minnesota and Oregon and for 
other purposes, approved March 12, 1860 (12.S. at L., 3), commonly: Howa, 
and hereinafter referred to, as the Swamp Land Act. 
That the State of Minnesota now claims said land under said act and not: 
otherwise. That the said claim of the State of Minnesota to the above described 
‘Jand has not been confirmed, nor the title to said Jand, or any part thereof, 
been conveyed in any manner and the patent has not been issued therefor. - 
That said Franklin James Rutledge desires to contest the said claim of the 
| State of Minnesota and herewith presents his application and affidavit, which 
are made for the pur pose of procuring the cancellation of said list and claim of 
the State of Minnesota, in order. that his application under the said laws may 


23 be allowed and that he have thir ty days preference right: to per fect. said pee 


The’ grounds of said contest: and’ ¢clain ‘duly - corroborated | are as follows: 

‘First: That the Government of the United States duly reserved and disposed 
of all the above described land, more than fifteen (15) years before the 24th 
day of February, 1905, pursuant to laws enacted prior to the date of said Swamp 

Land Act, March 12, 1860. . 
~- Second: That. the survey of the- above described township, and all Jand 
_ therein, was completed on the 24th day of June, 1876, and duly appr oved before 

the 15th day of September, 1876. That the State of Minnesota and its Governor 
received due notice thereof, before the 10th day of April, 1877. That thereafter 
_ the legislature of the State of Minnesota held its due and regular session and 

_ adjourned on or before the 8th day of March, 1878. That for more than > 
twenty-five (25) years thereafter the State of Minnesota failed and neglected 


to select or claim in any manner whatever, the above described land, or any. 


portion or part thereof, under the said Swamp Land Act or at all and in the 
"mean time the rights of bona fide adverse claimants intervened. _ ; 
_ Third: That on or before the 14th day of January, 1889, it was auly adjudged, 
determined and decreed by the United: States of America,-and with the knowl- 
edge and consent of the State of Minnesota, that none of the above described | 
Jand was in fact swamp or overfiow in character within the meaning of said 
Swamp Land Act, and for that reason the State of Minnesota acquired no inter- . 
est.therein, That the said adjudication has never been overruled, reversed or 
“set aside and the same is now in force. And that more than fifteen years have 
' elapsed after said determination of the character of said lafid before the State 
_ of Minnesota. asserted any claim thereto, under the provision of said Swamp 
Land Act or at all. That in the meantime the rights of bona fide adverse par- - 
‘ties intervened and the Government of the United States believing that the 
Said State of Minnesota made no claim whatever, to the above described land, 
or any portion or part thereof, and relying’upon all the facts herein set forth, 
- made final-disposition of said land under the law of J anuary 14, 1889 (25 Stat., 
_ 642), for the benefit of the said Indians and the public. 
= Fourth: That heretofore, to wit, on.the 7th day of April, 1855, a treaty was - 
: ca made and peoplames between the United States and sald. Chippewa . 
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‘Indians, ‘under and by virtue of laws previously passed, wherein and whereby 
said Indians sold and ceded to the United -States a portion of their land in the ” 
‘Territory of Minnesota, then owned and occupied by them and retained other. — 

tracts within said territory which the United States then and there reser ved, 

: disposed of and: granted to said Indians for their permanent homes, as 4. part 
of the consideration to said treaty, which said other tracts, so disposed of to 
said Indians, was therein designated among others as the Gull Lake, Sandy 
Lake, Rabbit Lake, Pokagomin Lake and Rice Lake, Reservations more par- 
ticularly described iu said. treaty. That the said Swamp Land Act had no- 


| _ application to said reservation, or either or any of them. 


That thereafter, to wit, on the 20th day of March, 1865, another treaty was. 
made between the United States of America and said Chippewa Indians and ~ 
- with the knowledge and consent of the State of Minnesota, wherein and whereby . 


£3 all the land included in said Reservation so disposed of to said Indians (and 


to which said Swamp Land Act did not apply) was duly exchanged and sub- 
_ stituted for another tract known as Chippewa Indian Reservation, which in- 
- eludes all the land first above described which forms the subject of this contest. 
That the State of Minnesota received and accepted, under: said Swamp Land 
. Act, all the swamp and overflow land within the borders of said Sandy Lake, 
Rabbit Lake, Pokagomin Lake and Rice Lake Reservation and thereby received. 


- all the benefits of said treaty proclaimed March 20, 1865, in lieu and complete 


‘satisfaction of any and all claims it had to. the land ‘with said wae Indian 
Reservation, including. the: subject: sof. ‘this. contest. : 


The local land office held that. the: isu sfidavit dia Oe con-— 


- tain charges justifying a hearing. and cel the application to con-. “ 


test, from which action Rutledge appealed to your office, where, by 


your decision of July 29, 1908, the action of the local office was - 


alfirmed.. — . | 
Your office decision held that the allegations Seeds in fie affi- 
davit of contest were not of such a character as to justify a hearing, 


for the reason that they raised questions of law and not of fact, and 
that any evidence that might be submitted at a hearing would have :. 


‘no bearing on the case; and furthermore, that the legal ‘questions 
involved had previously been determined by the Department. — 

' The land involved herein was ceded to the United States by the 
Chippewa Indians by the treaty of February 22, 1855 (10 Stat.,. ~ 
1165), and included within the exterior boundaries of the tract sub-_ 
‘sequently reserved for said Indians by the treaties of May 7, 1864, 
‘proclaimed March 20, 1865 (18 Stat., 693), and March 19, 1867 (16 7 

— Stat., 19). It was selected May 29, 1903, ‘in Minnesota Swamp Land | 
List No. 154. 

_ Inasmuch as none of the questions of fact upon which the con- 
testant’s contentions are based have been denied, there seems to be 
no question as to the correctness of your ruling that the charges con- 
tained in the affidavit of contest did not justify the ordering of a héar- 
Ing. Moreover, ordinary contests or controversies respecting the — 
‘swamp or non-swampy character of lands in Minnesota are deter-_ 
mined by the field notes of survey (32 L. D. , 65). In the case of — 
individual contests this rule has been departed from only i in cases of roe 
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slgims jminiabed prior to survey, where Sic oteaac ask the right 
to prove the non-swampy character of the land (Culligan ». State of 
Minnesota, 34 L. D., 22; Lampi v. Minnesota, 35 L. D., 58). | 

The Department has also seen fit to order eer in the 
field by special agents of the Government, dooin the cuasestion that 
the Indians may have some interest in the lands involved. 

While the appeal contains a number of specifications of error, it 
is necessary to consider only the following, as their determination 
must control the conclusion to be reached herein. 

First: That all the treaties and proceedings looking to the dis- 


“position of these lands were made pursuant to the law “ot December 


. 19, 1854 (10 Stat., 598), and the said lands were, therefore, excepted 


er co 


| fon the pperation of the swamp land act. 


Second: That the swamp land act lapsed and became of no effect, 


as to. the land involved, because the State failed to claim or select | 
. the same within the time specified in the act. 


Third: ‘That the State of Minnesota ratified the ae or the United 


oe States j in disposing of the lands involved by the treaties of 1864 and _ 
» 1867, supra, and confirmed said acts; that the State, having received _ 


the benefits of said acts, 1s estopped t to. Beny their full: force | and 


es effect. 


The land in question hae as Bech ceded. by the. Chippewa ive 


to the United States by the treaty of 1855, supra, and thus being 


clearly public land of the United States at the date of the passage 
of the act of March 12,.1860 (12 Stat.; 3), if swampy in character, 


a passed to the State by virtue of its 5 grant, unless sae therefrom | 


by the terms of the grant itself. | 
The appellant claims that the swamp land act contains two pro- 


. visions, both of which serve: to except the land involved from the | 
"| ‘operation of the grant: first, the government has reserved or made ~ 
* other disposition of the eee within the meaning of the proviso to 


the first section of the act of 1860; and, second, that the land was not. 


selected within two years after survey. 


These questions have been heretofore’ specifically sonsidened by | 
this Department and a conclusion reached contrary to the appellant’s — 
contention. In the case of the State. of Minnesota (27 L. D., 418), 


it was plainly held that the treaties of 1864 and 1867 were not made. 


in pursuance of the act of 1854, and. that the act of J anuary 14, 
1889 (25 Stat., 642) ; which provides for the disposition of these 
lancls, does To come within ‘the terms of the proviso,.and cannot. 


-defeat-the prior grant-to the State. See also 82 L. D., 828, and 


2 Copp’s Public land Laws, 1081. 
Jt may be true that by virtue of the treaties of 1864 ae 1867 the | 
State acquired title to certain lands ceded by the Indians, and which 
would not have accrued to the State 1 in’ the absence of such ‘treaties 
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| or some ir ‘similar oe ae but be accepting such. beeen, : 
the State was in no. sense_ required to abandon. or relinquish the . 
swamp lands which had previously been granted to it, within the — 


sa territory set aside for the Indians by the later treaties. The State 


_ of Minnesota was not a party to the treaties entered into between 
the United States and the Indians, and simply because the State . 
incidentally received certain benefits by virtue of said. treaties, it 
by no means follows that the acceptance of these benefits constituted 
a waiver of rights previously acquired. | 
_. The effect of the proviso respecting the making of selections within 
two years after survey, was most carefully considered by this Depart- 

ment during the year 1906, upon.a question presented by the Secretary 
of Agriculture, and, in view of the importance of the matter, the ques- 


tion was referred to the Attorney-General for his opinion. On June — | 


15, 1906, the Attor ney-General advised this Department that the > 
proviso in question was not a condition or limitation of the grant, 


but merely a direction to the Secretary of the Interior. (See 25 oo 


Opinions Attorney-General, 626.) | ie 
It will be observed that this opinion supports the views ees : 


| “by Secretary ‘Schurz i ina communication addressed to the Commis- 

. sioner of the General Land Office on December 4. 1877 (2 Copp: _ 

= Public Land Laws, 1081). | 
The appellant’s | application for an oral aeaahient has not: Rey a8 

overlooked ; but in view of the fact that the questions involved have. = 


--been heretotore carefully considered. by the ee ceass no reason is rs 


ed disclosed by the record for enna: the us 


Your decision is. 5 aflirmed. 


PROTEST—NECESSARY ALLEGATIONS—MINERAL CLAIMANT. 


| -Yarp ET AL. v, Coox. 


A protest should set forth all fnateviat and issuable facts with sufficient par- 


ticularity to apprise the challenged party of the definite nature of the — 


ease and enable him to defend without danger of surprise by any funda- 
mental question. — 

A protest by a mineral claimant, based. upon. the alleged mineral dhpenciee of 
the land, should set forth the kind of. mineral and the character. and 
general situation of the formation claimed by the protestant, as well as any 
other materia! matter upon which the respective rights of the parties. may 
be determined. - : 


Forst Assistant Seeretary Pierce to the Commissioner a the Genctas | 


(G.W.W.) Land Office, January 19, 1909. (FHLB) 


* Huguet 20, 1902, J acob H. Cook filed his abplientions to make forest 


lieu selection (No. 5772) of the E. 3 i NW. 4 and SD: Bee 20; W.3 1 SE. ae ree 


: 53566—vor 8708-26 
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and: SW. 4 4, near 21, T. 26 N., R.9 E., M. D. M., Susanville, Cali- — 
fornia, land district, which ee not yet received sficial approval. 

Decemiber 23, 1909, H.-H. Yard filed. oe in which he claimed 
the exclusive right of possession of the E. 4 NW. dand S. 4 of said sec- 
tion 20, under placer mining locations described in accompanying 
| cortificates of location, and alleged that the tracts contain valuable 
deposits of mineral, to wit, of gold, and are chiefly valuable therefor. — 

August 28, .1907, the North California Mining Company filed pro- 
test against the proffered lieu selection, alleging that it (protestant) 


had duly and legally located a placer : mining claim upon and embrac- —~ 


- ing the NW. 4 of said section 20, and that the tract is mineral in char- 
acter, chiefly valuable for the aera therein contained, and so known 
at the time of the proffer of the lieu selection. 7 

Upon consideration of the protests, your office, by decision of Jan- 
nary 4, 1908, held as follows: 7 ee a | 
The protests are general and indefinite, and you are directed to advise each 


protestant that he will be allowed sixty days within which to submit a further _ 
showing, in the form of a duly corroborated affidavit, stating the character of ~ 


- the deposit, the amount and kind of mineral that: has been taken from the land, 


whether any assays have been made, and if so, as to the results thereof, the 
character and value. of the mining improvements, if any, that have been placed 
. upon the claim, whether water is necessary, and if so, whether the same can 
be obtained in sufficient quantity for placer mining operations, and that in de- 
fault and failure to appeal his protest will be dismissed witbout further notice, 


- _ (See paragraph 105 of the mining regulations.) _ 


- The North California Mining Company has Senet to the De- 
| partment, and the substance of its contention is that it should: allege . 
in its protest only the ultimate fact of the general (mineral) charac- 

_ ter of the land, and not the evidentiary or probative facts, coy 
_to the legal rules of pleading. - | 

No extended argument is made necessary in answer to the ree | 
tion, which fails “only in the application of the principle invoked. | 


Whilst, it is true, under the rules of special pleading at'common law, 9 


matters of evidence are not to be pleaded, the’ plaintiff must with 
such precision and fulness allege the facts upon which he rests his 
claim (after all, the ultimate fact) that the defendant may be advised — 
with reasonable certainty of the cause of action against which he is 
called to defend. In such a case as this, the case at bar, taking into 
consideration the variety of mineral substances known to the public 
domain and the diversified character of the formations or material in 
which the various minerals are carried, the range of the evidence © 
which the respondent must anticipate upon a general allegation that — 
the land in question is mineral in character is. obvious; and no such 
procedure could logically be sanctioned in any reasonable system. _ 
_ Whilst paragraph 105 of the mining regulations (31 L. D., ATA, 
491) merely indicates in a 1 general way the compass of £ hearings to 
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7 dsiecmine the: ciacies of. lands i in ‘ontneretie: SO: far. as the mineral | 
| question is concerned, without limitation of the scope of the inquiry. | 
- In any case to the. particular matters alleged in a protest upon which. 

the controversy arises, the Department deems it to be merely conso- 


-. nant with simple principles of legal usage and but fair and just to = 
the party attacked, that the kind of nal and the character and = 


- general situation ef the formation claimed by the protestant should — 


be alleged in his protest, as should any other material matter upon. < 


which the respective rights of the parties may be determined. What _ 
~ ghould be so alleged in every conceivable case it is neither practicable | 

nor necessary to repeats at this time, as it depends upon the nature 
of the controversy and of the particular. interests involved; but all 


material and issuable facts should be alleged with sufficient particu- — : 


| larity to apprise the challenged party. of the definite nature of the 
_ case, and enable him to defend without danger of sepia by any 
fundamental question. : 


On the other hand, what are in any case asia matters of ¢ evi- 


dence—“ evidentiary or probative facts ”—should not, or at. least: 


need not, be so alleged, or plead. Under this head would seem to be 


included results or values secured by sampling or otherwise exploit- 7 


ing the deposit, by which in part the ultimate fact might be estab- : 
- lished as alleged. This is particularly suggested in this case by the 


; ‘requirement of your office that they should be alleged:in the protests, | 
and with this requirement the Department therefore does not agree. 


_ What are purely evidentiary matters in any case it is equally unneces- 


sary, if it were convenient, to anticipate, but no serious difficulty 
~ should ordinarily be encounter ed i in the cases in which the question . 
will arise. eo x | 
The object rion ioe taken oes tps saaanly: to sis matter of — 
assays included in the requirement by your office; and a further ques- 
tion is presented, at. the same time, as to the office of an “ assay ” of 
placer material, at least in the ordinary cases. At any-rate, apart 7 
from whatever objection in any instance might be urged on metal- 


-Jurgical grounds, the especial difficulties which attend a determina- — 


tion of the existence of valuable placer deposits require that the values. 
carried should be ascertained, as far as possible, by the most compre- - 
hensive and pr acticable tests with the means available, approximating © 
-as nearly as may be the usual processes of active production, together. 


with the fullest showing as to the quantity or extent of the deposit. | | 
Finally, it should be remarked that with new and improved _ 
methods, now employed i in some cases, it would not necessarily fol- 


~ low that the intreduction of water upon the land 1s essential to the 
- conduct of placer mining operations, and no allegations respecting 
the subject could properly be considered as among. the requisites 
| a a protest, or, 1f made; EOTEC OR a. different, asnomane ny the evi-— 
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~ dence. To the requirement = your eee in that regard, therefore, | 
the Department is constrained to take a further exception. These — 
questions, also, should be left for development at the hearing. | 
“With the modifications above ‘indicated, the decision of your. of- | 
fice is affirmed; and the record i 18 feriraed: for such further proceed- — 
: ings as may be had in accordance. herewith and with the decisions — 
in Miller v. ‘Thompson sa ie DD. eee and Thomas B. Walker (Cd., 
495). | 


Suver Lazu Power & TrricaTion Co. v. Crry OF Los Aneuuns. 
‘Petition. for exercise of the supervisory power of the Secretary of 
the Interior to reconsider’ departmental decisions. of ‘September 9, 


and November 17, 1908, 37 L. D., 152 and 260, denied Py First Assist- 
| an cubensis Piece. J anny 21, 1909. : | 


| MINING CLAIM -EXPENDITURES-WAGON ROAD. 
-Fanco Grove No. 2 Lop: Charms, 


No part ota a Wagon. road, lying partly within and partly without the limits: ae 
a group of mining claims, constructed and used for the purpose of. trans- — 
- porting. machinery and supplies to, and ore from, the group, is available 
toward meeting the requirement. of the statute respecting es 2 
epeereduiatte to patent. a 


wwe Fi inst Assistant Secretary Pierce to the Commissioner of the Geneon 
(G. W. W. be Land Office, January 21, 1909. _ (Ez Pe: 


Dcanber 31, 1904, the Eur eka. Mining, Smelting iad Power Cone 
pany. (which TF re hereinafter referred to as the Eureka Com- 


. pany) made entry of the Fargo Group No. 2 of contiguous lode — — 


- mining claims, survey No. 507, La Grande land district, Oregon, : 
embracing the Daisy, Cambridge, Oxford, Stanford, Imnaha, Milan, 
Bonne, Heidelburg and Evergreen claims. The improvements upon 
which this entry was allowed are as follows: a tunnel valued at 
$150, situated on the Evergreen; a tunnel valued at $275, situated on 
the Imnaha; a cut valued at $110, situated on the Stanford ; a cut 
_ valued at $110, situated on the Heidelburg; a cut valued at $150" 
~ and a tunnel valued at $300, situated on the Daisy; a cut. valued at 


$500, situated on the Oxford; a. cut. valued at. $80, situated. on the | 
- Milan; a cut valued at $150, situated: on the Cambridge; a shaft ~ 

| “valued at $150, situated on the Bonne; also what. is termed by the | 
mineral surveyor, in a supplemental report, | “an excavation on the - _ 


side hill for. a smelter,” valued at $1,000, situated on the Stanford, 


and ‘ ‘eight miles of © ee road, a last 3 mile of which crosses 
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4 i. Daisy, Milan, Heidelburg and Bonne lodes,” : the entire value of 4 
which is given as $8,000. 


The abstract: of title filed witht OG applestion for sotent need Ae 


ve that the Imnaha, Daisy, Cambridge, Oxford and Stanford claims 


were located ‘by certain persons named Rogers, and were by deed | 


“ae executed October 1. and 2, 1902; conveyed by the locators to. the — 
Eureka Company; that ed locations of these claims were on 


- October 11, 1902, made by D. W. Bailey; that the Evergreen claim | 


_ was on J uly 5, 1902, located by said Bailey, who also, on October 11, 


- "1902, made amended: location thereof; and that. the Bonne, Milan 
and Heidelburg claims were located by said Bailey, October 11, 1902. 


It not appearing from the abstract of title that the Runes: Com- | 


ae 8 : pany was-the owner of the said Evergreen, Bonne, Milan, and Heidel- _ | 


burg claims, or that the title thereto had ever passed out of D. W. .= 
. Bailey, the locator thereof, your office, by decision of July 8, 1905, 
called upon the company to show cause why the entry, as to" said 


four claims, should not for that reason be canceled. .On appeal by 
the company that decision was, by departmental. cea) (unre- | 
ported) of. September 14, 1906, affirmed.. | a 
On November 22, 1906, the company anda: a ness in’ response - 


to the rule laid upon it by your office. Deeming thie showing in- 
sufficient: to establish the company’s title to the Evergreen, Bonne: an 
| Milan and Heidelburg claims, your office by decision aa February 28, 


1908, canceled the entry to the extent of said claims. .._ 7 
‘Respecting the Imnaha, Stanford, Daisy, Oxford and Cambridge ; 


yf Fine your. office, rejecting, as unavailable for patent purposes, the . oH 7 
excavation alleged to have been made for a smelter; and so much of | 


the wagon road certified to as lies outside the fits: of the group, — 


_ but applying to each ‘of the claims a one-ninth interest in the three- . _ ee , 
quarters ofa mile of the aforesaid road lying within the limits ofthe =... 


group (the cost of which section or segment is estimated at $7 750), S Hag 


- found that the improvements on or for the benefit of but two of the 
- claims—the Daisy and the Oxford—are sufficient in value to satisfy 
legal requirements, and. for that reason directed that the’claimant 
~ ‘be called upon to show cause why the entry should not be canceled . 
~~ also as to the Imnaha, Stanford and-Cambridge claims. And inas- 
_ much as the cancellation of the entry as to the Cambridge claim would | 
- render non-contiguous: the Daisy and the Oxford claims, your office = 
further required the claimant to elect which of these: two. claims Hie. 
should be-passed to patent under the entry. sie a 
From this decision the company appeals. - 


7 The showing made by the company, in response to the are 
: contained i in your office decision of July 8, 1905, respecting its title 


— to the Bonne, Evergreen, Milan and Heidelbure’ claims, consists of . A San 7 
a certified copy of an. application, dated November 13, 1902, addressed | 3s 
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: to the Surveyor- General and sua by. D. W. Bailey, “as stlomey 
in fact for the Fargo Gold and Copper Company,” for the survey. of 
_ the Milan, Bonne, Oxford, Violet, Cambridge, Stanford, Evergreen, 


_ Daisy and Imnaha claims, which were referred to in the eae 7 


as ground “ claimed by the Fargo Gold & Copper Mining ‘Company ;’ 


a proposed notice signed by D. W. Bailey, February 92, 1904, as 


attorney in fact for the Eureka ‘Company, of the intention of paid 
company to make applications for the claims last above named, except. — 


the Violet, for which the Heidelburg was. substituted; a copy of an — . 


affidavit of protest, executed April 16, 1904, and signed by Bailey as 


attorney in fact for the Eureka Gonipany; against the homestead 
entry of one Charles Baker, in which affidavit it is averred that “the 


Eureka Mining, Smelting and Power Company has located upon said 
lands ” (meaning the lands covered by Baker’s homestead entry) “ the 
following named lode claims, to wit: Daisy, Oxford, Cambridge, 
- Bonne, Heidelburg, Stanford , Imnaha and others, as appears from . 

- the records;” and a mining deed, executed November 10, 1906, by the 
Fargo Gold & Copper Mining Company, purporting to convey all its 
right, title and interest in and to the-Bonne, Milan, Evergreen and. 
Heidelburs claims, to the Eureka Company. . 

In the briefs accompanying the appeal it is insisted by appellant 
that these papers show conclusively that the four claims last men- 
- tioned were located by Bailey in behalf of the Hureka Company, as 
its agent, and hence that the case, as far as these claims are concerned, 
falls clearly within the rule stated j in the case of Sold Again Fraction 
Mining Lode (20 L. D. , 58), wherein it is held (syllabus) that— 


A patent for a mining claim may issue on the application of a company, So 


_ though the location of said claim be made by an individual in whom the pos-- 
 gessory right apparently remains, where it is shown that in fact. said location 
was made for and in behalf of said company. . 


It is also contended that your office erred in ee to allow sich | 


of the nine claims comprising the group credit for a pro rata share cat 


in the cost of the $1,000 excavation. alleged to have been made for 
‘smelter, and the 74 miles of wagon road lying outside of the limits 
of the group. ; 
The Department will pass, for the Gus being, the first pontantion 7 
of appellant and take up for consideration the second. In the case 
_ of Highland Marie and Manilla Lode Mining Claims (31 L. D., 87), 
the Department held that a stamp mill, even. though constructed and 
used by an applicant for the express. purpose of crushing ores from 
a group of claims embraced in a mineral entry, cannot be accepted 
as an improvement made for the benefit of such claims, or any of 
them, within the meaning of the statute. In that case the. stamp mill, — 
whose value was sought to be accredited to the claims there in ques- 
tion, was. situated off ‘the group but in the case of Monster Lode Min- 
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or ‘Claim (35 i D., 498) the same rule was copped ican a 


-stamp mill situated ipo the ground for which application for patent . 
was made, the Department. holding therein (syllabus) that— — 


oA stamp mill, even though’ located upon and used. exclusively in connection eee 


< with a mining claim to which it is sought to” accredit it, toward meeting the. 
statutory requirement of an expenditure in labor aud improvements to the 
value of $500.00. as a condition to obtain patent, cannot be accepted as- an ¢ 
improvement within the meaning and intent of this. statute. . 7 
If the value of a completed stamp mill so situated, constructed and 
used (and a smelter would fall in the same palesory) cannot be 
accredited to a mining claim toward meeting the requirements of the 
statute respecting expenditures, a fortiort amere excavation alleged to 
| have been intended “ for a smelter ” cannot. be so accredited.. There 


was no error, therefore, in the action of your office in refusing to 


apply the: cost: of the so-called smelter excavation. to any of the claims 
: ee this group. 7 | Ee 3. 
| - Respecting the vals as a “mining ame nene of a wagon ‘: 
road, lying partly within and. partly without the limits of a group 


_. of mining claims, constructed and used for the purpose of trans- 


porting machinery and supplies to, and ore from, the group, the De-- 

partment, in the case of Douglas and Other Lode Claims (34 L. D., 
556), held that the outlying portion of such a road is too remotely | 

connected with activé mining operations on a group of mining claims _ 
to Justify its acce ptance as a credit towards meeting the requirements — 
of the law. inthe matter of -expenditures therefor: If the outlying — 
; portion of-such a road is, for the reason stated in that decision, un- — 


available in patent proceedings as a mining improvement, a portion. 


_ of such a road lying within a claim would seem-to be equally un- - 
available; for it is manifest that. the latter portion, if used only. for | 

the. purpose of transporting supplies to, and ore from, a claim, is no 
more intimately connected with active mining operations theréon 

than would bea portion. of the same road, similarly used, lying out- 
side the limits of the claim. The transportation of supplies to, and 
ore from, the claims here | in question is the only purpose for which 
the wagon road, whose value is sought to be accredited to said claims, 
1s alleged to hove been constructed or used. The Department i is there- 


fore of opinion, that under the circumstances disclosed in this case — 


‘none of the claims here in: question is entitled to be accredited with 
- the value or cost of any portion of said wagon road, whether. situated | 
| without. or within the limits of the group, and so holds. 7 | 
Eliminating, for the reasons stated, the cost of the so-called smelter 7 
excavation, and the entire cost of the wagon road, none of the claims, 
gave the Oxford, comprising this group has ees shown to have. had — 
expended thereon, or for the benefit thereof, for available improve-_ 


ments, a-sum os to meet the requirements of the statute. Hence a“ 


408 aa ‘DECISIONS RELATING TO THE PUBLIC LANDS, 


a it is’ ‘dea: that: aside from any other Spsideraton the appstnie 1s 


entitled to a patent to but one of the claims—the Oxford—embraced 
- in the entry. The entry will therefore as to the remainder of the 


claims be canceled. | 
This disposition of the case renders it unnecessary eee the Depart, 
ment to pass upon the question as to the sufficiency of the company’s 


showing respecting its title to the Evergreen, Bonne, Milan and 


_Heidelburg claims, the record title to which, according to the abstract. _ 
of title on file in the case, appears to be in Bailey. “The Department 
_ would suggest, however, in. order that future complication in this re- 
- spect may be avoided, that before another application is made for 


any of said four anime: title thereto be quieted ae appropriate fae a 


-proceedings or otherwise formally perfected. 
The decision heat from is modified as herein indicated. 


—— 


_ NORTHERN PACIFIC SELECTION—GROS VENTRE LANDS—ACT or SULX 
1, 1898. — | | 


NortTHERN Paciric Ry. Co. 


The lands formerly embraced within the reservation of the Gros Ventre and — 


_ other Indians and restored to the public domain by the act of May 1, 1888, 
are ‘subject to lieu selection by the Northern Pacific Railway ompany a 
“under the act of J july 1, 1898. ) 2 . 


Fir st Asetetant Seoretary Pierce to. the Commissioner of the General 


(G. W.W.)  —s- Land Office, January 23, 1909. (8. W.W.) 


‘The Northern Pacific Railway Company has appealed from your | 
office decision of April 28, 1908, holding for cancellation its selec- 


| . tion in list 102, under the et of July 1, 1898 (80 Stat., 597,620), of 
the NW. 4 SW. 4 4, Sec. 17, T. 26.N., R. 45 E., Miles city, Montana, - 


land district. 
- It was held in your decision that the land involved was restored | 
to the public. domain by the act of May 1, 1888 (25 Stat., 183), the 


- game being a portion of the land ceded by the Gros Ventre. and other 
-. Indians, and that it was not subject to selection by the company, 


_ veference being made in your decision to the case of Bradley v. North- 
ern Pacific Railway Company (36 L. D., 7), wherein the Depart- | 
ment held that the lands ceded by said Indians were not dade to 

sy selection by the | company. | 

~ The appeal charges error in your decision— | 
on In holding. that the case is controled: by the Secretary's decision in the — 


case of Bradley (86 L. D., 7), the land in question not being within the aban- © 
doned a of the paert Beaufort [Buford] ey Heserva lion, ‘ 
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et ero" in holding that the land heme a ‘pant of the: ceded. portion of the : | 
_ Gros Ventre Reservation, disposal of which was provided for by the act of May 3 Gey 
1, 1888 (25 Stat. 133), the same was not subject to selection by the company. | ra a 


3. Error for any cause in having rejected the company’s list. 


The lands in question. were formerly a part of ches reservation es- 

tablished for the Gros Ventre, Piegan, and other Indians and restored 

to the public domain under the said act o May 1, 1888, which pro- 
vided that they should be open to— on 


- the operation of the. laws. regulating homestead a ‘except. section twenty- > oe 
three hundred and one of the Revised Statutes, and to. entry under the town Sai 
site laws and the laws: governing the disposal of coal lands, desert lands, and = __ 


| mineral lands; but are not open to entry under any other laws s regulating the 
sale or ‘disposal. of the public domain. — 


In thus providing for the tenes of these siete es aia ~ 


not by so doing make such appropriation of the lands as to preclude 
the possibility “of future legislation providing. for their disposal in 
such other manner as meh be deemed proper. 
In the case of Bradley ». Northern Pacific. Railway ere , 
supra, the company based its right of selection upon the act. of 1864 
a law in existence at the date of the act of 1888 and not specified in 
said act of 1888 as one under which the. lands might be disposed of. 
- The decision in the Bradley case was therefore correct. 
However, the right to make the selection herein involved was. 
granted to the railway company by the act of July a 1898, puke 
which provides that the selections may be made— 
of public lands, surveyed or ‘unsurveyed, not mineral or reser ved, and not valu- 


able for stone, iron, or coal, and free from valid adverse claim; and not occupied 
_ by settlers at the time of such selection, situated within: any mate or oy 


| _-into ‘which such. railroad grant extends. 


a Tt can not be said that the act of 1 1888 ee to reserve ses iscids | 
Ss On the contrary, the act was passed: for the purpose of releasing the — 


lands from a state of reservation and restoring them to the public 


domain. The only. existing laws applicable to said lands were those - 
mentioned in the act of 1888. At the same time, however, the lands . 


became a part of the. unsurveyed public domain and clearly subject 7 


‘to such further legislation as Congress might see fit to enact. _ es 
Such was, in effect, the ruling of the Department on July 5, 1906 | 
Coot reported), in. the matter of Great Falls, Montana, Clear List | 


No, 1, of school. indemnity selections, wherein it was held that the ae 


~ Jands eee by the act of 1888 were ‘subject to selection under the co 


act of. February 99, 1889 (25 Stat., 676),-which provided that the 
Jands granted thereby should be selected from the “surveyed, unre- .- 


served, and unappropriated public domain of the United States with- 
in the Timits of the respective States entitled thereto.” In that case ee 


_ the pike ee the OpuNon that the lands ceded by the 
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Gros Vents ae eines Tidiadé were not reserved or appropriated as 
against selection by the State, the legislation providing for such 
| selection. having been enacted subsequently to the restoration of. the 
lands. ‘This being so, and i in view of the fact that the act of 1898, | 
providing for lieu selections by the railway company, having also 

been passed subsequently to the act of 1888, and inasmuch as the said 
lands are not. reserved, and as it does not appear that they come with- 
‘in any of the inhibitions specified in the act of 1898, it must be-held 


that they are properly subject. ‘to selection by the railway company, 


under said act of 1898. 
Your decision is accordingly reversed, and the case remanded for 
| adjudication i in accordance with the views expressed herein. 


Sc oemammmetenannemmnenatel 


ON ORTHERN PACIFIC SELECTION—GROS VENTRE. LANDS—ACT OF JU LY | 
2, 1864. 


Brapray v. ‘Norrmern Pacurtc: Ry. Co. (Ox Ruview). 


Lands within the area added to the reservation of the Gros. Vente and other. - 
Indians by executive order of April 13, 1875, as modified by executive order 
of July 13, 1880, come within the purview of the act of May 1, 1888, “restor- 
ing the lands ceded by the Gros Ventre and -other Indians to the public 
domain, put are not subject to selection as indemnity by the Northern 
Pacific way Company under the act of July 2, 1864. | 


First Aavivins Secretary Pisa to the Donttenonee of the General 


| (G. WW: Land Office, Tanuary 23, 1909. (S. W. be 


| The Northern Pacific Railway Company has. filed a mien for re- 
_ view of the Department’s decision of July 10, 1907 (386 L. D:, 7), 
in the above entitled cage, involving the company’s indemnity eles 
tion under the act of 1864, of the NW. + NE. 4, Sec. 25, T. 25 N., BR. 
50 E., Miles City, Montana, land atic . 
In said decision it is held that the lands within that orto of tig 
ceeded Gros Ventres, Piegan, Blood, Blackfoot, and River Crow Indian 
reservation, established by executive order of April 18, 1875, and 
eos to entry in accordance with the provisions of the ae oF May 
1, 1888 (25 Stat., 113, 183), are not subject to selection as indemnity | 
by the N ordiein Pacific Railway Company. a 
The motion assigns error in said decision as follows: 


1, In holding as.a matter of fact that the land involved lies within that. por- 
tion. of: the ceded Gros Ventre Indian Reservation established by the executive — 
order of April 13, 1875, and restored to the pune domain by the act of mp 1, 
1888. : 
| 2. In hdlding that even. hous the land did fall within the. reservation re- 
ferred to the. same was not subject. to the company: S selection under the act of 
J uly 2, 1864, | 
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Tt j is contended on behalf of the company that. the land ies: 
herein falls within that part of the reservation created by the execu- _ 
tive order of April 18, 1875, and not within that portion set apart. 


3 by the act of April 15, 1874 (18 Stat., 28), and that inasmuch as the: 


act of May 1, 1888, supra, subsecuently provided for the disposition. 
_ of lands seithin : the reservation set apart by act of Congres approved. 
_ April 15, 1874,” the said land should not be held to be subj ect to dis- 
a position only as provided in said act of May 1,1888. ~~ 7 
_ Attention is called in the argument to the executive order of July 


18, 1880, by which the President restored to the public « domain a. por-— pas 
on of ihe country which was set aside for these Indians bytheprevi- 
ous order of April 18, 1875, and while not specifically so stated, it = 
is intimated that the land n. question is within the limits of the tract 


go restored. It is insisted that in any event all the lands within the 


- executive withdrawal of 1875 have been restored to the public-domain. _ 


either by the subsequent executive order of July 18, 1880, or by virtue . - 


of the fact that the Indians have manifestly and admittedly ceased. 
_ to use and occupy the same, by reason of which it is claimed they have _ 

_ become subject to the right of selection existing in the company under | 
its granting act. | 

The reservation created for the Gros Ventres and ek ener by 


the act of April 15, 1874, supra, is situated north of the Missouri.” 


| River, and. inasnaeh: as the land involved herein is south of the river, 
it is. plain that the said tract was never included in the reservation. 
created by the aforesaid act. The said tract, however, is included in 
the addition to the reservation which was created by the executive _ 
_ order of April 13, 1875, and it is not within that portion of the reser- 
~ vation restored to at public domain by the subsequent order of J uly 


— 18, 1880. 


The land restored by the latter order is described. as fiioaes 


. Beginning. at a point where the south. boundary of the Fort Buford Military: 3 


. Reserve intersects the right bank of Yellowstone river; thence according to the: 


= true meridian west along the south boundary of said military reserve to its: 
western boundary ; thence continuing west to the right bank of the Missouri. a 


river; thence up. and along the said right bank with the meanders thereof to. 
‘the middle of the main channel of the Musselshell river; thence up and. along; : 


the middle of the main channel of the Musselshell river with the meanders: _ 


_ thereof to the intersection with the 47th parallel of. north latitude; thence east: . 


along said parallel to its intersection with the right bank of the Yellowstone _. 


_ river; thence down and along said right bank -with the meanders thereof to the _ 


—_ place. of beginning. 


As shown on the General Land Office map of Montana ceria 
of 1887, the south boundary of the Fort Buford Military Reservation, _ 
which south boundary extended west constituted the north boundary 
_ of the tract restored by the executive order of 1880, practically | coln-~ a: 

cides with: the north boundary of township 23 north. 
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| Thastanch, therefore, as all oe the iene: in the foriien reservation 
north of township 23 north was retained in the reservation by the | 
executive order of 1880, and as the land involved herein is situated in 
township 25 north, ee is no question that the said tract was not 
restored to the able domain by the order of 1880. | 
_ There seems to have been considerable doubt heretofore as to the | 
| status of the entire portion of the reservation lying south of the Mis- 
_ souri river.. It is claimed to have been. a portion of the boundary of 
- the reservation of the Assinniboine Indians under the Fort Laramie 
7” treaty of September 17, 1851 (Revised Indian Treaties, eee 
In a note beta In. 11 Stat., q 49, the following appears: 


~~ 


TREATY or Foxr LARAMIE. 


- ‘This treaty was concluded ; September 47, 1851. “When it was patane the Sen- 
ate for ratification cer tain amendments were made which require the assent: of 
. the Tribes, parties to it, before it can be considered a complete instrument. 
| This assent of all the Tribes has mot. been obtained and consequently although - 


oe | Congress appropriates money for the fulfillment of its stipulations it is not yet. 
in a proper form for. publication. This note is added . for the purpose of mak-— 


| ing the references from the Public. Laws complete and as an explanation why ; 


i the treaty is not published. 


It further appears that the Assinniboines eae this. Gites by 2 
treaty in 1866, which treaty was never ratified, but by their accept- 


ance of a howe on the reserve for the Blackfoot, Blood, Gros ‘Ventre, _ 
‘Piegan, and River Crow Indians, established ‘April 15, 1874, they — 


practically. relinquished it. See 18th et Report of the Bureau 


of American Ethnology, Part IL, p..7 


However this may be, it is aaite i. that the land cavolsed was 
made a part of the reservation for the Gros Ventre and other Indians, 
and among them the Assinniboines, because they were a party to the 
treaty of 1888, by the executive order of April 18, 1875, and that it — 


- gertainly was not: restored to the public domain prior to’ the treaty. - 


which became effective by its ratification by ee by the act: ot 
: May 1, 1888, supra. 


While it is stated. in. the- treaty een was muted by es act at a 


| 1888 that the reservation set apart by the act of April 15, 1874, was 
greatly in excess of the Indians’ present or ‘prospective wants. and | 


| while in the second article of said treaty the Indians ceded and ae an 


quished to the United States all their right, title and. interest to the. 
‘aforesaid reservation, 1t does not follow “hae they relinquished only © 
such rights as they had in the reservation created by the act of 1874, 
because it is specifically provided in said Article 2 that the Indians. 
reserved to themselves only the reservations to be set apart for their — 


a separate use and occupation under the terms of the treaty. of. 1888. es 


If, therefore, the land involved is not included within any reservation — 


DECISIONS RELATING TO THE PUBLIC LANDS. _ » 413 aaa? 


: oad. for by: cae act. of 1888, it. necessarily follows qin it. was 


ceded by the Indians. 


It will be observed by et cae i section 3 of the act of 1888, ou 
- supra, that all the lands to which. the right of the Indians was extin- _ 
_ guished under the agreement ratified by said act were restored to une 


public domain to be disposed of under the— _ 


Jaws regulating homestead. entry, except section twenty-three undeed and one’ _ 
- of the Revised. Statutes, and to entry under the townsite laws and the laws o* . 
governing the disposal of coal lands, desert lands and mineral lands; but are 
not open to entry under. any other laws regulating the sale or ‘disposal of the : 


public domain. 


It. will thus. be seen ‘that Ae act. of 1888 bere not ee to - a 


the lands within the reservation created by the original act of 1874, 


_ but, on the contrary, to the lands ceded by the Indians in 1888, and - 
Tae as ‘the Indians retained only the. specific reservations set. 


apart for. them, they necessarily ceded all the remaining lands which 


- had been theretofore reserved for them either ae act ae Congress OM 263 : 


| by executive order. - 


- Moreover, it is believed that. even Had i the act nee 1888 redoned to the 
 - public domain specifically the lands set apart for the Indians by the 
_ act of 1874, such restoration would have operated to restore also any 
addition that might have been. properly made to the. original reserva- : 
‘tion by executive order. By the President’s order of 1875 the status — 
eo: the. Indian. reservation was in no.way changed, but. only an addi- 
-. tion-was made. thereto, and any subsequent act by competent authority 
restoring the original reservation to the public domain would also | 


ee ee 


have the. effect of restoring the addition which had been made thereto, - | - - : 
va unless such addition had been specifically excepted from the opera- : re | 
~ tion of the act of restoration. ° It will be observed that there i isnosuch ~ 


exception in this case.. On the contrary, it was the evident intention 
_of Congress to restore to the public domain by the act of 1888, all of 
_ the lands which had theretofore been reserved for these Indians and 7 


which were no longer needed by them. 
As heretofore stated by this Department: 


“a ‘These lands as well as that part of the: reservation as originally constituted, 


were referred to by section 3 of the act of May 1, 1888 (25 Stat., 133), as “lands 


to which the right of the. Indians is. extinguished under the foregoing | agrees... oe 


= - ment” and are subject to its operation to be disposed of in the manner therein — — 
| indicated. [See Instructions to the. Commissioner of the General Land Office Ns 


of May 11, 1908, L. & R. R- Misels, Press- “COPY book 485, D. 325.) - 


| - Tt being concluded from the foregoing that the land in diuetion: 
was restored to the public domain by the act of 1888, disposition _ 
_ thereof can be made only under the provisions of the said act or ~ 
some legislation subsequent thereto providing for such disposition. - - 
The railway company ’s claim in this case is derived from the grant- 


= ing act om 1864, a law. in | existence, at the date ot the act ot 1888, 7 : 
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and asm as said law was not. sasneiuea as one ee which 


‘said lands might be disposed of, it must be held that the land was not «- #2 


subject. to indemnity selection by the railway Companys and the © 
motion for review is accordingly denied. _ 


NORTHERN PACIFIC ADSUSTMENT—TRANSFEREE-ACT OF - 
JULY 1, 1898. 


"Huston v. Norrnern Paciric Ry. Co. 


| ‘Where an owner of land entitled to tke right of siection accorded ae the act 


of July 1, 1898, transfers the same, such sale will not per se be presumed to © a 


be an. election to retain the land; ‘and in such case the right of election 
- may be exercised by the transferee. 


Fa ‘st-Assistant Secretary Pierce to the Commissioner of the General 
(GG. W.W.) Land O ffice, January 26, 1909. (S. W. ‘W.) 


‘This case involves the construction of dite act of J a 1, 1898 (30 
Stat., 597, 620), providing for the adjustment of eonflieting claims 
between individual claimants and the Northern Pacific Railway Com- 
pany. , 
A brief statement of fie facts leading to the suspension of action 
in this case; and its subsequent release from such suspension, is 
_ deemed necessary to a proper consideration of the matter. | 
On November 9, 1907, Messrs. Britton & Gray, attorneys for the 
railway company, addresed a communication to your office alleging 
that. Frank L. Huston, the appellant herein, was attempting to travis. 
fer claims which had ‘pean denuded of. their timber; and requesting 
that you suspend action upon and investigate eighty- seven of such 
claims, a list of which accompanied the communication. 

By uetter “ F.” of December 3, 1907, your office declined to mvesti- 
gate the claims or to suspend. genet thereon, and by their letter of 
February 7, 1908, Messrs. Britton & Gray requested the Department 
to order a suspension in Huston’s cases, until they could be investi- 
gated; and with their letter they submitted a list of ee cases 
which had been investigated. . 

As a result of said letter, the pesneene directed the suspension 
of action on the forty-six claims of Huston described in. the list, until 
the protest of the railway company had been disposed’ of; and on 
February 26, 1908 (86 L. D., 283), your office was instr ucted that the 
railway company should be allowed to apply for a hearing, or hear-_ 
‘ings, to determine the truth of the charges made in its behalf, and - 
that until full opportunity had been given the company to apply for | 
a hearing, no further action should be taken looking to the adjust- 
ment of the pending claims of Huston or others of a like character. 

Your office interpreted said instructions asa general suspension of 
| action on all of Huston’s claims under the act of 1898, and on March | 


5, 1908, notified the railway company, stot: aa his attorney, of 
- sich suspension, and allowed the company ninety anys in which to 
file applications for hearings. | 
By letter “IF” of April 8, 1908, your reilide transmitted to the De- 

partment the request of roan for Huston that the order of your 
office of March 5, 1908, suspending all of Huston’s cases, be modified 
by restricting it to Bick of the claims involved as were then sabjec? | 
of protest by the railway company. —— - 
In considering that request, the Department was confronted. wih | 
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the question as'to the right of one whose claim is based upon a trans- | 


fer made after the passage of the act of July 1, 1898, supra, to trans- . 
fer his claim to. other.lands, and held that before passing’ upon Hus- — 
ton’s request, that: question should be determined. To that end, your 
office was directed by letter of April 17, 1908, to release from the 


order of suspension one of the cases choca it appeared that the 
Jand sought to be exchanged by Huston had been conveyed to him 


after J uly 1, 1898, and that your office should proceed to an adjudi- 


° cation thereof, giving. particular attention to the effect of such.con- — 2 
_ veyance as an election to retain.the land. Your attention was invited _ 


. to the case of William H. Wilcox (35 L. D. , 448), 3 in which the De- 


_ partment permitted the transfer of a imilay claim, but as it was” 


clear from a casual examination of the facts involved in that case 
that the effect of transfer subsequent to July 1, 1898, was not. the 
particular “question presented for determination, nor was the atten- 


tion of. the Department directed to that feature of the case, and it — 


was not therein considered, you were informed that the decision in 
that case need not be accorded controlling effect in your, ee . 
of the case. selected for decision. | 
The attention of your office was also eee: is the question as to 
the time when the right of election under the act of 1898, supra, ac-_ 
-erued to persons | claiming lands within the Portland overlap ; and in 


_ the event that a decision in more than one case should be necessary to - 


a consideration of the matters involved, the euepenslon) was pace to 
the extent required. 


On May 19, 1908, you fendered a decision 3 in the case of Wawa i 


Borde, who on September 11, 1896, made cash entry No. 5171, Van- 
_couver, Washington, series, andee the act. or September 29, 1890 
(26 Stat., 496), for the E. 4 NE. 4 and NW. + NE. 4, Sec. 17, T. 6N,, 
_ KR. 15 E., upon which patent isetied Done 21, 1896, the land hav- 
| ing cen. transferred by Borde to Huston on February 28, 1907. 


‘Your decision holds that it was the plain intention of the act of © 


1898 to relieve settlers and claimants who on the date specified therein, 


J anuary 1, 1898, were holding claims adversely to the company, and _ 


_ to secure to such settlers and claimants the peaceful ownership and — 


416 . 7 . - DECISIONS RELATING TO THE PUBLIC LANDS. 


: | enj joyment of the Erne ey nad anneamed: that the right of cee ian 
tion granted by the act was a personal right, and not a right inci-: - _ 
- dental to and running with ownership of the land; and that the: — 


claimant who sells the land after the right of exchange. has accrued, 
“is conclusively presumed to have elected to retain the land. In re- 
‘spect to lands within the Portland overlap, you decided that the © 
right to elect should not be held to have accrued until May 31, 1905, 


because until that date the benefits of the act would not. hava been 


allowed, even if application therefor had been made. In respect to 
lands not-so situated, you held that the claim upon which the right to 


-. elect depends must have existed on J anuary 1, 1898, and that any one 


who thereafter alienated his land thereby cadieated his election to re-" 


tain the same within the meaning of the act. 


_ The land involved herein being within the Portland overlap, which. - 
| it was held by the ‘Department. until April 25, 1905, did not come 
within the purview of the act, you decided that the ack of May 17, — 
1906 (34 Stat., 197), which was passed for the benefit of settlers on 


- such lands, anid by which the provisions of the act of July 1, 1898, — 
were extended to include any bona fide settlement or entry within aad 


limits made subsequent to January 1, 1898, and prior. to May 31, 1905, | 
should be liberally construed, and that it should be held that the pro- 
visions of the act of July 1, 1898, so far as a conveyance indicating | 


8 presumption of election to cea is concerned, did not become 
effective until after May 31, 1905, the date to. which the benefits of | 


the original act of 1898 were extended by the said act of May 17. 1906:""-* 


‘Inasmuch as Borde did not convey to Huston until F February 28, 1907, 
2 you decided. that Borde’s CONN eye must be held to have been an 
election to retain the land.» . Be eg 


Respecting those cases, aid to be AUbabty few in odie where. 


the claimant on January 1, 1898, or May 31, 1905, as the case may be, 


has subsequently nee the land: but where the railway company | 


ie is not compelled under the act to plea the land, either because 
the company has sold the land or needs it for the special purposes 


named in the act, you decided that it would be but. equitable to.allow | 
the settler and his grantee to relinguish, proce the grantee = | 
willing to do so. | : 
Huston has appealed to the Department, ead his Saiiieel Baye 6 filed 


elaborate briefs. Though duly served with copies of these briefs, . | 


a the railway company has filed no answer whatever. - 


The appeal charges error in your decision as follows: 


eu foe holding that the plain. intention of. the. act of. July 1, 1898, was to 
relieve settlers and claimants who on the date specified therein : vig; January 1, 
1898, were holding claims adversely to the Company’s claims, cand to secure to - 


_ them the peaceful ownership and enjoyment of the claims they had maintained”: - | 


( italics: ours), because on the Gonna y: the bes purpose of the act. was to 
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afford a means of. compromising litigation and, as an 1 inducement, afforded the 
individual claimant, his ners and assigns, @ Reel eronne in the poe of relin- 7 
~ quishment. . nes 
. 2. In holding that “ the claimant on January a 1898, who fuorcuibee alienated - 
his land, thereby elected to retain the land, because it was only on account of 
his right of election that he had any title to convey”. It. must be plain that 
his original title did not depend on his right of lieu selection. He could convey | 
- it whenever and to whomsoever he pleased, and let the contest: proceed. -He | 
-did not become a party to the act of 1898. by acceptance, as did the railway 
- company, hence his vested rights remain. 

8. In holding that there was any distinction made by. the act of 1898 on the 
question of alienation. between patented and unpatented entries. No such ‘dis- 
tinction ean be construed into the act and there is no such distinction. in: the 
department’s construction of the Jaw. and practice since hl in sea 
relinquishments. | | ' 

4, The following paragraph in the decision is: utterly inconsistent with its 


~ conclusion ; 


ay While the onus. of adjusting conaictiie claims is thrown. upon the depart | 
ment, there is nothing in the act.which debars either the railroad claimant or | 
the individual claimant from taking the initiative and requesting such adjust- 
ment; indeed the instructions of February 14, 1899, supra, expressly accords — 
this privilege, and in the vast majority of cases adjusted, the adjustment has 
- peen made in response to such a request. Asa matter of fact this is about the 
only practical method by | which patented entries could be brought before the 
department for adjustment, as there is no way of ascertaining the present owner 
of such an entry. without an abstract of title; and this, the instructions of 
February 14, 1899, requires the applicant for adjustment to furnish.” 
_ For nearly ten years it has been the practice of the department: to require 
abstracts of title to ascertain the present owner, and all.adjustments have been 
made with the. present owner under the printed instructions of the ae 
which were a constr uction of the law. 7 

5. In hoiding that “a lack of affirmative action ” gnouia be ésnnideroae an 
election to retain, because this is in the teeth of the letter and spirit of the 
statute whose mandate expressly requires that notice and opuer to relinguteh 
be given to the present owner. | 
_ 6 In fixing May 31, a00e) in- reference to. alienating the Moiety Lands and 
eugene Strip. | 

7. In holding that a rig ent of aeetion could be exercised ‘by alienation at a 
time when the department held that such right of election did not exist in 
reference tothe land alien&ted, as for instanee, in patented entries. : 
8. In bolding that the right of relinguishment: does not extend to the claim- : 
ant, his heirs and assigns, at any time within sixty days after notice of his or | 
their option. The following vital paragraphs in the Commissioner’ Ss decision 
are inconsistent and plainly lead to an erroneous conclusion : 
“Unquestionably, ,Borde, had he retained his ownership of the tacts would 
now be entitled to elect either to hold the land, or to relinquish the same and 
transfer his claim to other lands, under the provisions of said act. 

“It does not necessarily follow, however, that because Borde had the right 
of election, his grantee, after January 1, 1898, would have the same rights.” 

Under the law too well settled for discussion, the assignee by assignment takes 
all incorporeal. hereditaments including everything the assignor had to convey, 
and it must be plain that the transferee to Huston did not aero transfer 
an admitted right and. benefit to the railway company. 
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9. In holding that it must be presumed that Borde elected to aii the land, 


‘because of his act in conveying the same to Huston, because the presumption of. 


the department is consciously . predicated upon a falsity, the department being 


aware of the fact that Borde did not intentionally make any such election, 


but on the contrary sold his land to’ Huston at a price enhanced by the under-_ 


standing between the parties that Huston would be able to relinquish the 


land and to acquire the right of selection in lieu thereof in view of the depart- | 


mental construction which obtained at the date of conveyance. 
10. In not holding that the date of January 1, 1898, fixed by the act, related 


to the date of initiation of the entry or purchase and not to the. date of death or 


assignment of the entryman or purchaser, 


In addition to the errors.assigned in the appeal, counsel. charge in | 


their’ brief. that the conclusion reached by your decision constitutes 


8 radical departure. from the practice which obtained for nearly ten. | 
years under the regulations of February 14, 1899 (28 L. D., 103); 


which regulations plainly provide in the first paragraph thereof 


that the beneficiaries under the act include the assigns of the claim- _ 


ant; that these regulations, having all the force and effect of law, 
- have been so regarded by the Department and. the public acting under 


them, and have thus become rules of property, and as such, in view 
of the doctrines of stare decisis and res adjudicata, should not now | 
be disturbed. In support of this contention, counsel cites a long | 


array of decisions of the courts and the Department, including among 
the latter the decision in the case of Roy McDonald (386 L. D., 205). 


.. The evident purpose of the act of July 1, 1898, was to afford a 
“means for.the adjustment of the conflicting elaine of individuals and — 


the Northern. Pacific Railway Company. Congress recognized the 
fact that there were conflicting claims, and the act was passed not for 
the purpose of affording .a means by which the superior right could 


be readily determined, because the land department and the courts’ 


already constituted that means, but the act was passed in order that 
there might be an adjustment without the necessity of determining 
this question of superior right. The Department declared this to be 
the purpose of the act by approving the regulations of February 14, 


1899, supra, paragraph 10 of which plainly states the purpose of the 
act: and such is likewise said to be the purpose of the act by the 


Supreme Court in Humbird v. Avery (195 U. S., 480). 


This being so, it is clearly the duty of the Department to construe 


and administer the act in the manner best calculated to carry out its 

intentions, where such can be done without doing violence to the lan- 
guage: employed. | 

 It.is obviously necessary that the auc of adjusting the conflict- 

ing claims be imposed upon the Department ; because, a as. stated by 

the Supreme Court in Humbird v. Avery, supra: 


By him [the Secretary of the Interior], or under his direction, must be ascer- 


tained the facts upon which depend the inquiry whether the lands in question. 
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-are within the indemnity limits of. the land grant to the railroad company — 
and so situated that a right to them attached by reason of the definite location | 
‘of the road, He must also inquire whether such lands were purchased by 
the respective defendants directly from the United States, or were settled upon 
or claimed in good faith by qualified settlers under color of title or claim 
of right under a law of the United States or ruling of the Interior Depart- . 
~ ment, and whether the purchaser, settler, or Claimant refuses to transfer his 
entry. 


The choice of section’ 1s thus shown to be inquectionably bestowed 
upon the individual claimant, rather than upon the railway com- 


pany, as it is. only upon the election of the individual to retain the’. 


land that the right of the company to make a lieu selection may be 
: exercised. Toi impose restrictions upon this choice, or the manner of 


- exercising it, ‘tends rather’ to. defeat than to serve the Bes of 


the act. 

The law and the regulations pig provide that errs any list 
is furnished the railway company; the individual whose claim is 
in conflict must be called upon. to elect whether he will relinquish — 
or retain the land. However, the parties interested are not pre- 
cluded from taking the action necessary to present the case for ad- 
judication without awaiting a specific call from the land department; 
and thus it may be that the individual claimant, before being called 
-upon to elect, may by acts which ‘unquestionably indicate such inten- . 
' tion manifest his election to retain the land. This was recognized . 


by the Department i in the ¢ases of. Northern Pacific Railway Com- 


pany v. Sparling and. Newkirk (39° L. D., 367-and 369). In those 
cases, however, the right of adjustment awardéd the railway com- |: 
pany was in no way contested by the individual claimant; and the. 
action taken by the settlers which was considered as an aléction to 
retain the land, was manifestly indicative of such intention; and 
Inasmuch as there was a conflicting claim in existence on January 1, 
1898, and as the individual claimants offered no objection to the ac- 
contac of the Company’s relinquishment, but, on the contrary, had 
indicated their election to. retain the lands’ originally claimed, the 
. company was allowed to relinquish and select other lands. — 

It may also be that claimants, by placing it beyond their power to 
return the. land to the railway company in substantially the same 


- condition as existed at the date of the act, may be held to have elected _ 


to retain the land; as where:the land has been denuded of the timber, 
- which constituted its chief value omnes Pacific Ry. Co. ». Hnston, 
36 L. D., 283.) _ 

In the: case under Soauidersiton. covers it is etuphiavalily: as- 
serted 3 in the briefs filed by counsel, that the sale by Borde to Huston - 
was made solely to enable the latter to exercise the choice of a lieu 
selection. This assertion is not denied, and all the circumstances : 
indicate that it 1s entirely true. 
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| ” Agsuming the beatae of this ascarcion, it’ dibes not seem. that the 
Department should arbitrarily set. ‘aside the express intention: of 
. the individual claimant,-and declare that by the mere act of convey- 
ance he elected to retain the land. It is important to note in this 
connection. that the attorneys for the railway company by. their 


a letter of March 29, 1907, called the attention of your office to this 


particular case, stating that it appeared to come within the pro- 
visions of the act of 1898, and requesting its adjudication under said 
.act;.and with their letter they transmitted an abstract of title shoving 
: Wank L: Huston to be the owner of the land. : . 
. Your decision holds that prior to his conveyance to Histon, Bor de. 
7 done had the right to. relinquish the land, and, as suggested by 
counsel for Huston, if the latter, had supposed that a sale by Borde 

would be considered an election to retain, the issue could have been 
easily: avoided by Borde relinguishing the land and making a lieu 
eclechon for Huston’s benefit. 

This being so, it seems idle to ar one that ie badaatent of the sont 
, of election may not be effected by a transfer of the land made for | 
the.express purpose of assigning such right. 3 
. . The Department is, therefore, of the opinion that. the ae of 
~ election may be eri by a transferee who purchased the land 
after the right, of election had accrued, and that an act of sale, per Se, 
should not be presumed to be an seca to retain the land. | 


It is not believed, as suggested 1 in your decision, that the conclusion = 


| reached herein will in any manner tend to ae rights analogous - 
 to-serip, which may be used for speculative purposes ; because that 
right was created by the act itself, and exists in all cases of. conflict- 
ing claims of the char acter, contemplated by the act. The right eX: - 
ists, regardless of the conclusion reached by. the Department, ‘and will 
be exercised either by the individual claimant wpon whom the choice _ 
was bestowed by the act, or by the railway. compenys in the event ime 

individual should elect.not to. relinquish. — : 

Furthermore, it is learned from informal: inquiry, 6F your ito 


: iat many, cases have been. adjudicated where the facts were similar. 


to those. involved herein; that the right of a transferee to relinquish © 


has. not heretofore been Guestioned: anid it appears from the briefs 


submitted that, relying upon such a nee Peery pe : 
| have been. acquired. 2 | 
_ Under the views of the Denartinent: as anuunced | in the case of. 
Roy McDonald (36° L. D., 205), this would seem to. constitute an 
additional reason forthe. eonelusion reached herein. — a 
Your decision is modified accordingly, and the case raaded oo 
a adjudication i in accordance herewith, and the instructions: of. Eebra+ 

7 ary 26,. 1908, a oe at ry pa : 
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‘NORTHERN - PACIFIC _@RANT—CONFLICTING CLAIMS—ADJUSTMENT | , 
| . ACT OF JULY 1, 1898. 


ee Norrern Pacrrrc Ry. Co. v. “Larson. 


Where the Northern Pacific Railway Company declines. to econvey a: tract 
«(of land inadvertently patented to it.in the face of-a pending adverse. claim, | 
eg with a view to adjustment of. the conflicting claims under the act of July 1, 
1898, on the gr ound that it has theretofore sold the tract, and suit is there- 


upon instituted which results in annulment of the patent, the company is : 


nevertheless entitled to have macs eer gcsusven “under the provisions of 
*¢ sg act. . 


- First Aosta Seoretiny Piere Ce. to thé Comméssioner of ie oe . 
_ W. W.) Land Office, January 26, 1909. (G. B. G.) 


; This 3 1s the peal of the Northern Pacific Railway Company from — 
_ your office decision of July 9, 1907, denying its application for an.ad- -- 
- justment under the act of July 1, 1898 (30 Stat., 597,. 620), of its | 


claim to the NE. + NE. 4 and 8. 4 NE. 4 4, Sec. 31, T. (186 a, R. 43 ae 

Duluth land district Minnesotn. 

This tract of land is within the indemnity limits of the company’: g 

- grant and was selected by it April 28, 1897. September 8, follow- 
ing, J ohn Larson applied to make homestend entry thereof aaa at a. 


he hearing introduced evidence tending to show occupancy and i improve- 


ment since 1874. Pending the result of this controversy, patent in; 
| advertently issued to the company, but Larson afterwards filed his 
election to retain the land under said act of J uly 1, 1898. Upon the 


company being called upon to reconvey the title to the United States, 7 


so that the case. might be adjusted under said act, the company re: 


sponded. that having sold the land it could not reconvey. Suit was — 7 


thereupon. instituted by the United States praying an annulment. of. 


the: patent and a declaration: that. the title was in the. United States, . - 


which suit was successfully maintained, it having been defended by 
the railway company’s transferee but not by the company. J fanuary 
10, 1908, the company’s. selection was canceled, instructions given to — 


7 ailaw Larson to perfect his entry, and thereafter the company. filed. | 


its application to have the case adjusted under the act of J uly 1, 1898, o 


: ‘supra; but on July: 9, 1907, your office denied. the application on 
the ground that the company having failed to accept an.adjustment — 


under the act of 1898, when offered, and having preferred to stand the 
alternative of a suit in court, the company’s claim became thereby ‘ 
adjudicated ; that it has nothing to adjust; and that it can not now 
- consistently ask further application of the law. | . 
_ In the case of Northern Pacific Railway Company 2. eo w. 
: Briskey, ae. ae this ‘Department aoe ibe 1904 nee re- 
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ported), an adjustment was.allowed under the act of 1898, although. 
the company had previously reported its inability to make relinquish- 
ment because it had made sale of the land and the land department 
had been constrained to try the question between the settler and the 
railway company’s vendee. ard had decided that the settlement of 
Briskey excepted the land from the operation of the grant to. the 
company, and awarded the same to Cea upon such settlement , 
claim. 

In the case of ex Pere Northern Pacific Raley Company (38 
L. D., 150), the company reported its.inability to. make relinquish- 
ment ef the tract there in question because of a sale thereof, where- 
- upon your office advised one Lansdale, who it appeared hada cout: 
ing claim thereto, January 1, 1898, of such sale, and offered him an 
opportunity to relinquish his claim to the land, but he elected to 
retain the tract. Your office then considered the case independently . 
~ of the dct of 1898, holding that the land was excepted from the rail- 

road grant and permitting Lansdale’s timber-culture entry made 
therefor February 25, 1889, to remain intact subject. to compliance 
with law. The company aid not appeal from this decision of your 


office and the same was ‘declared. final’ and. the: case sclosed... -There-.. 7 
- after the company initiated proceedings: din court to. ey ject: Lansdale, 


and final decision was rendered in the company’s favor August 18, 
1898, declaring it to be the owner of the land, and as Lansdale never — 
appealed es that decision it became final. Tn that case it was held 

that where the company declined to relinquish a tract of land under — 
the provisions of the act of July 1, 1898, on the ground that it had 


_ theretofore-sold the tract and the land’ ‘department thereupon con- — 


‘siders the conflicting claims to said tract and holds the land excepted 
from the company’s grant, such adjudication will not prevent the 
adjustment of such conflicting claims under said act where the com- 
pany subsequently makes settlement of its outstanding contract of 
sale and secures a reconveyance of tlie land from its purchaser. 

It is believed that these cases are controlling of the questionspre- 
sented by this appeal. There would not seem to be any material © 
difference between a case in which the conflicting claims have been 
adjudicated by the land department.,and one in which, as in this 
_ ease, such conflicting claims have been: ‘adjudicated. by. the courts. . lhe 


all of these cases the fact remains that on January 1, 1898, there was . - 


~ such claim to these lands by the Northern Pacific Railway Company 
as brought 1t within the adjustment provisions of said act, and it is 
not thought that subsequent proceedings resulting in a determination 
-as to the ownership of the land defeat the right of adjustment. thereby 
accorded. These.adjudications by the Department and by the lower © 


courts.do not necessarily relieve the case of controversy where the 
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-. company has not sandoned its claim, and it is these controversies. 
_ which the act was designed to settle. | | 

The decision appealed from is reversed and the case remanded with 
directions to proceed in accordance with. this decision. 


MILITARY BOUN TY LAND WaTnaNT TOGA TON suBeUTION= 
| DISPOSITION oF WARRANT ORIGIN ALLY LOCATED. 


‘ Green C. Crarres. 


Directions given that where. the. locator of a military poaniy land warrant fails 
. to submit satisfactory evidence of title to the warrant, and is permitted to 
make substitution of another warrant to which good title is shown, the 
warrant first used shall be returned to the locator. or other person entitled 

to make the substitution, with an endorsement thereon, in red ink, showing 

_ the attempted location upon the particular tract located, with the name of 
the locator and a reference to the decision eojUpe=ne the evidence of. title in 
the locator incomplete.: , 


First Assistant Recretary Pierce to the eanistonee of the General 
“(G. W. W.) Land Office, January 27, 1909. | (F.W.C.) 


October 31, last, this Department affirmed your office decision of 
June 8, 1908, requiring Green C. Chaires to perfect title to age 
. bounty land pacar used in the location of the SW. 4 of NE. 4 and 
S. 4 NW. 4, Sec. 20, T. 8S., R. 15 E., Gainesville, Florida before: said 
; iecation should be eed to patent. 

The warrant in question. was one issued to Michael Long Fuge 29, 
1856. Upon the back of said warrant was an assignment executed 
by the warrantee F ebruary 3, 1858. In the departmental decision it 
_. was said, in referring to said assignment : 


‘It was evidently executed in blank, but the name of “ Frank H. Reger,.of the 
eity and county of Denver, Colorado,” is inserted in spaces that apparently 
were left. blank at the time of the execution of the assignment. 

July 14, 1905, Frank H. Reger obtained a decree from the county court of 
the city and county of Denver, Calorado, in a suit instituted by him against ne. 
- unknown heirs of Michael Long, to quiet title to said warrant. 

The execution of the assignment in blank was sufficient to convey title, if 
accompanied by delivery, and a title so acquired could be sold and transferred 
under the original assignment if the blank is not filled out, so that. the last 
purchaser may insert his name as the original assignee, but your office has full” 
authority to require proof of such ownership, if you. have reason to believe that 
the pérson: whose. name .is. inserted as. ‘the assignee did not acquire. it, by delivery 
from the assignor or from intermediate assignees whose right and title were — 
regularly acquired from the soldier. | 

If Reger acquired possession of the warrant as “tiie iaweel owner through 
valid transferees, he needed no decree to perfect his title. The locator may stil 
submit such proof, but the decree of the Colorado court, relied upon by the 
locator, will not be accepted as evidence ‘of Roger’s title. | 


In December following sald decision a. personal request was 
mace of this paren on behalf. of | cna to. be ‘Permatied to. 
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7 sabanitite a saeeeaciory warrant in place. of stig one befits described, 
and. on the advisability of granting said request the opinion of your 
office was on December 5, Tage. soled The Department is now in 
receipt of your. letter oe January 14, responsive to said request. 
Therein you say that you see no reason why the privilege of substi- 
tution might not be allowed and therein you refer to departmental 
_ decision in the case of Hopkins v. Byrd (37 L. D., 82). In that case 
there was a defective title to the warrant used but the case was fur- 
ther complicated by a decision of your office in favor of the validity 
of the title in one from whom the locator had purchased. In the | 
concluding paragraph of said decision it was said: =. 
- In the event that the locator fails to show title to this warrant he may be: 
allowed to make substitution of a warrant of which he is shown to be rightly 
possessed if it be shown by satisfactory prcof that he made a bona fide. purchase 
of.the warrant here in question and made his location thereof upon the faith 
of the decision of your office as to its validity, and of the title of Moses within 
. such reasonable time as may be fixed by your office. 


' After consideration of the matter the Department i is of. opinion 
that if it appears that Chaires made a bona fide purchase of the 
warrant in question, and that the transaction relating to the loca- 
tion thereof is in all-respects regular and free from objection, he may 
be permitted, within such reasonable time as your office may fix, to 
- make substitution of a, warrant of which he is shown to be rightly 
possessed, in lieu of the warrant used in the location hereinbefore re- 
ferred to,-and no reason is seen why a like privilege might not be ex- 


. tended to all others so circumstanced. 


The question then suggested is: what disposition shall be made of 
the warrant originally used, au. perfect title to which has not been. 
shown! Respecting this matter, it is directed that, upon making 
‘substitution as herein provided ‘for of another warrant, the warrant 
first usedbe returned to the locator or other person who may be en- 
titled-to make the substitution, but that an endorsement be made in 
some appropriate place upon said warrant, in red ink, showing the 
attempted location of said warrant upon the particular tract located, 
with the name of the locator, and a-reference to the decision adjudg- 
Z Ing the evidence of title in the locator incomplete. | 


. OFFERED LAND—PRESUMPTION OF OF FERING—RETURN OF SALE. 
Green C. CHarres. 


Whatever presumption may arise that a particular tract of land was offered 


+s at, public. sale, fromthe: fact that it lies within: a township directed by 


proclamation to be offered and that no reason is apparent or shown by the 
record why it should not have been so offered along with the other lands 
in the township, is overcome by the fact that the tract does not appear in 
the list of Jands returned as actually offered under the oat 
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| First Asean Seopelee Pierce to.the Commissioner of the General 
(G. W.W.) — Land Office, Taney 29,1909. (HF. B.) | 


‘This appeal i 18 filed by Green C. Chaires from the decision S your _ 
office of. October 14, 1908, holding for cancellation his location made 


December 12, 1905, with a military bounty land warrant, as to the | 
N. 4 NW. 4, Sec. 33, T.78., B. 15 E., Gainesville, Florida, for the 
reason that said ied had not been oftered under the act of J uly 4 

1876. (19 Stat., 73), and hence was not subject to private cash ae | 


at the date of the act of March Q, 1889, eee public lands a 
_ from private cash entry. | 


- The em Ai made upon re land in question pees. ie 

the SE. 4 SW. 4, Sec. 28, of said township. You state that, by pro- 
Slamaton: of July 13, 1878, it was directed that the land in this town- 
ship and other townships. i in the State of Florida be offered at public 
sale, at Gainesville, Florida, on October 29, 1878, excepting lands, 
previously disposed of or. appropriated for divers purposes, but that 


it does not appear from the tract. books that said section 33. was re- 


offered, and no reason. appears why said: section was withheld from 
offering. | 


In the case of Sindy D. Bullock (37 Te D. , 285) the Pepe unea oe 


_ passing upon the question as to the status of a tract of land which © 
might have been offered under the terms of a proclamation, ‘but _ 
which was not offered either from inadvertence or from other cause, 


~ gaid:. 


iste inadvertenee in failing to offer a eee at Silber. zaie would. not under . 
the former system of disposing of lands at: public and private sale subject the 


 -tract to disposal at private sale. The question is not whether the larid Should. — : 


have been offered, but whether it had been in fact actually’ offered. 


In that case, and in similar: cases that have come before the De- 
| partment heretofore, in which that question was involved, the reason 
for the failure to offer the tract was shown. No tract could be offered 
under the proclamation that was covered ey an aay, or otherwise 

appropriated... — = | - 

_Tf. the land has not been offered, it is. not. éubject to. private. cash. ‘ 
entry—whether it was properly or improperly withheld. But the 
contention of appellant is that it must be assumed that the tract was | 
offered along with the other lands. covered by the proclamation, there ~ 


being no reason for withholding it and no positive or direct. oa 8 a 
- either by record or otherwise, that 1t was not reofiered. — 3 


It is true that every presumption 1s against. the misprision of an 


fs officer. He is always presumed to do his duty.: But: whatever pre- | 


sumption. may arise as to the offering of the land in the absence of 
direct and positive proof to the contrary is. overcome. by the fact that 
in, the list of, lands that were offered under the proclamation this 
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tract is omitted. The presumption is equally strong that in making 
out the list.of lands that. were offered, the officers embraced every 
_ tract and that. there was no neglect, oversight or mistake in their 
record whatever. Whether the failure to reoffer this land was from 
inadvertence or otherwise, it. does not affirmatively appear from the 
record that the tract in question: was offered, and there being no 
proof to-contradict:that record as it now stands, the decision of: your 
oftice nO: that. this land has not ‘been offered ‘is affirmed. 


—— a 


McKrrrrick On Company v. SOUTHERN Paciric R. R. Co. | 


Motion for review of departmental decision of November 13, 1908, 
387 L. D., 248, denied by First Assistant ee Hey J anuary 
29, 1908. - 





“NORTHERN PACIFIC GRANT—CANCELLATION OF SELECTION—REIN- 
| STATEMENT—INTERVENING HOMESTEAD APPLICATION. 


NorRIs..v. -Norruern Pacrric Ry. Co. 


The eastern terminus of the grant to the Northern Pacific Railroad Company 
was fixed by the land department at Duluth, Minnesota; but the Supreme 
‘Court of the United States subsequently held the grant to extend as far east 
as Ashland, Wisconsin. A selection by the company between these points 

- was held for cancellation under the ruling of the Jand department, but 
_ subsequently. reinstated under the decision of the court. After the selection 
was held for. cancellation and prior to reinstatement thereof a homestead 
application was tendered for a portion of the selected land. | | 

. Held: That the mere presentation of the application to enter, not based 
upon settlement, was not sufficient to bar reinstatement of ne companys a 


Selection. 


First ry aa Pierce to the Conimasnovee of the General 
(G. W. W.) Land Office, January 30, 1909. (G. B.G.)- 


‘This j is the appeal of George J. Norris from your office decision of 
January 23, 1906, holding for rejection his homestead application for 
the NW. 4; Sec. 15, T. 54 N., R. 12 W., Duluth, Minnesota. | 
_ » Pe Ehis anda is within the indemnity Raat of the grant to the North- | 
"ern Pacific Railroad: ‘Company, made. by the. act of July--2,-1864,:and .. 

~ lies east of the eastern terminal of the grant as fixed at Duluth by 
departmental ruling of October 29, 1896, in the case of Northern 
Pacific Railroad Company (23 L. D., , 498). The company. had made 
indemnity selection of the tract prior to said departmental ruling 
but upon such ruling the selection was ordered canceled, March 22, 
1897. Subsequently, however, the Supreme Court of the United - 
> States in*the cases of Doherty v. Northern Pacific Railway Co. oe 


a 
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‘Uz S., 421), and United States 0. Northern. Pacific Railroad Co. (id., 
435), having held that the grant to that. company extended eastward 
to Ashland, Wisconsin, the company’s selection of said tract was re- 


~ instated. March 26, 1897, which was after the date of such order of 


— cancellation and before reinstatement of the selection, the said George | 
J. Norris proffered a homestead application for said tract, and it 
being assumed that the case thus presented was subject to adjustment 
“under the act of July 1, 1898 (30 Stat., 597, 620), he was called upon — 
by your office to file his election dder that’ act, which he did on _ 
January 4, 1902, electing to retain the land. In support of his claim, — 
however, he then stated that he had always made his home in Duluth; — 

that he had made no improvements whatever on the land and had ae | 
cultivated it; that he had only visited the land once, in December, 
_ 1897, but that he did not work thereon and had no personel property mi 
there January 1, 1898. Upon this showing your office held that the — 
claim was not subject to adjustment under said act and that his ap- © 
plication did not defeat the claim of the railway company because 
of the fact that the attempted cancellation of its selection was illegal. 

Under the regulations issued February 14, 1899 (28 L. D., 103, 105), 
pursuant to said act of J uly 1, 1898,.and the decisions of the Depart- . 
~~ ment since rendered, it is nee Norris did not have on January 1, | 7 
1898, such claim as brought it within the provisions of that act. He 
had not prior to that date, by settlement, entry or ee initiated 
a claim to. the land. 


The only claim Norris had, therefore. must be found i in his said ap- ; 
plication to enter the tract under the homestead law. It is believed 


that this was not such claim as defeated the railway company’s selec- _ 
tion. While it is true that before the application was presented the 


railway company’s selection had been ordered canceled, itappearsfrom — | 


a notation made by the register of the district land office. attached to 
_ the homestead application papers of Norris, that the local officers did 


not act upon or reject such application antil August 27, 1902, at which : 7 | 
time, it appears from such notation, the rejection was made “ because — 


of conflict with Northern Pacific Railway Company’s selection list 
No. 15, now intact on the records of this office, and no settlement being 
pipimed: ” Tt does not’ satisfactorily appear whether -or not the 


‘records. of. the local land office wére clear of the railway coinpany’s 
- selection at the date said homestead application was-presented. Pre-— 


- sumably that selection was still of record else the local officers would 
_-have probably allowed ‘the homestead application. But however this — 


~. may be, such application was not allowed and the railway company’s 


selection was subsequently reinstated. It was-as much within the — 


. competency of the land department to reinstate the company’s selec- 
tion as it was to have allowed ‘the horhestesd Eee and inas- 
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much: as ie cancellation: an the company’ S selection’ was’ Improper, its 
-reinstatement,. the land not in the meantime having been appropri- 
ated by settlement or enuy ? was In accordance with ‘the rights of the 


- parties. ee. 


- The decision appealed { from | is affirmed: 


‘Morcan v. Row anp. 
- Motion for review of dcparnental decision of ‘August 3, 1908, 37 


; i D;, 90, denied ey. First Assistant pees Pierce, J nOUAy 30, | 
1909. | 


ees ACT—WATER RIGHT—CORPORATION: 
| Winston Lanp Company. 


- corporation, shew wine coinpetent, is entitled to acquire a water right under 
the act.of June 17, 1902. . . . 


First “4 sséstant Secretary Pierce to the Director 7 the Raaaianon 
(G. W. Ww.) ae Service, February 2, 1909. | (d. R. Ww) 


October. 28, 1908, you reported. to me that spptention had’ been 
made by the "Williston Land Company, incorporate under laws of 
‘North Dakota, for water "right under the Williston proled which 
you stated— - - ae | - 
brings: up ‘the question: whether a “corporation is qualified to apply for and per- 
fect a water right’ in connection with (or under) works constructed under the 
provisions of the act mentioned. ..'. It is the belief of this office that a-cor- 
‘ poration is: not qualified to acquire a water right under the: BRC ons of the - 
reclamation act, — ag | 
x The report. was the : same as eteeisd: to the Gaver Land Ofice, : 
which: December :8,. 1908, reported its opinion that as the: applicant . 
was a domestic corporation. of North Dakota, where the project is — 
situate, “having its principal place of business within a half mile of. 
the lands intended to be irrigated, its application should be accepted — 


and water furnished for not exceeding: one hundred. and sixty acres of. _ 


land,” provided it show “its members (stockholders) mee not indi- 


ae vidually obtained water rights for private land.” 


_. The evident policy of the act is to render: the arid public. lands - 
capable of productive agriculture ‘and to assure their disposal in 


small holdings ‘as “homes of ‘a ‘resident “home- -owning agricultural 


population. It was known and recognized in the act hat pioneers | 
had gone upon these fertile valley lands, reduced some of them to — 
2 private ownership, and appeopriated,: some of the. wee waters. 
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~~. Section 7 proved for acquiring Sarees praperty ae necessary. 


to build the larger public work, and section 8 protected “ any vested. 
_ right acquired ” by.“ appropriation, use, or distribution of water used. 
_in irrigation under local or national laws.” 
-QOne object of the act was:to assure return of the cost to the Treas- 
| ury: another was to protect those who had acquired properties before 

~ construction of public:reclamation works. With these ends in view, | 
sections 4 and 5, among. other: things, peers me 2 Secretary ee 
determine: 7 7 | | 


Sec. 4. . The charges whieh shall be made per acre upon the. said (home- 


7 : stead) etnies. and upon lands in private ownership, which. may be irrigated by 
the waters of the said irrigation ‘project... The said charges shall be determined. a 


. with a view of returning to the reclamation. fund the estimated cost of constr uc- 
tion of the project and shall be apportioned. equitably. _ 

See. 5. . No right to the use of water for land in private Sareshiy: shall 
be sold cay a tract exceeding one hundred and sixty acres to any one land owner, 
and no such sale shall be made to any land owner, unless he be an actual bona 
fide resident on such land or occupant thereof residing in the neighborhood of 
said land and no rene shall Pete ee attach. until all Eevee ther efor are 
made. | | i 

The provisions ast ee are ie only ones ‘relating | ie sale ot 
water for irrigation of other than public land. The phrase “in. 
private ownership ” is used as descriptive of lands not public x nor 
‘subject to disposal under the homestead law. It is not used. to dis- 
tinguish land in individual holding from that held: by persons cor- 
porate. It was beyond power of Congress directly to-control the area. 
of land that should be held by one owner, corporate or not, after 
title passed from the United States. It could only do so indirectly 
by limiting the area in one holding that should be served with water 
from the public: works. Such provision would practically prevent” 
consolidation of small holdings into large ones, and be operative so 
long as the government dongle the irrigation works—long: after all 


publié lands pass. into private ownership. A corporate ownership, _ 


‘in the sense that “ private ownership ” is used by thé statute, is as _ 
‘truly a private ownership as is a title or holding of an individual 
person. It is thus clear that a corporation, otherwise i alk is. 
entitled to take a water right under the statute. 7 | 
To hold otherwise, would tend to embarrass and defeat one sbiett 
of the act which ae intends to assure reimbursement of the United 
States for all its expenditures by equitable—that: j is to say ratable— — 
apportionment of the entire cost upon all the lands: irrigable. “ees: 
lands in corporate holding are excluded from water service, the cost 
‘must’ be apportioned inequitably and unratably on only part of the 
lands irrigable, or the United. States must remain in part not. reim- 


~ bursed, so. sone as pany, of the land irrigable 3 remains in ‘corporate a _ 


holding. 
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This construétion does not tend to sistent the evident intent of the | 
act, to assure.actual small holdings. Though the same few persons 
required by local law to organize a corporation may organize many 
corporations under different names, they can not thus, without limit, - 
absorb and control large areas of ‘land irrigable under any project 
into the holding of few individuals. A corporation is but a fictitious 
‘person. created. by the law and permitted to.be used by real persons 
for convenience and purposes of business. But when this fiction is | 
attempted to be used for a fraudulent purpose or to evade the policy 
of a statute, the tribunal before which such fiction is attempted to be © 
availed of may always :look:beyond: the. corporate name -and fiction 


ofa: new person to distinguish and recognize the individuals it repre- 


sents and attempts to conceal. .McKinley ». Wheeler (130 U. S., 630, 

636); Bank of the United States v. Deveaux (5 Cranch, 61, 87); 
United States v. Trinidad Coal Company (187 U. S., 160, 169) ; Balti- 
more and Potomac R. R. Company »v. Fifth Baptist Church (108 — 


oo U. S., 817, 330) ; J. H. McKnight Company (84 L. D., 443, 444). 


In the last cited case the Department so apphed the fals to defeat | 
fraud upon the desert-land act. Upon the same principle and in the — . 
same manner, fraud by this device and fiction upon the limitation of | 
-area of water rights. fixed by the reclamation. act may Teadily be - 
prevented. oe 





SCHOOL LAND-INDEMNITY—ERACTIONAL TOWNSHIP—SECTIONS : 2278 
“> AND 2276, B.S. , | | 


. Srare or Ipsno.  - 


Where a township is rendered fractional by reason of a permanent body of 

water, and what would otherwise be the school sections therein can not for 

that reason be surveyed, the area of land within the township susceptible 

of survey determines the quantity of indemnity. school land to which the 
State is. entitled under sections 2275 and 2276 of the Revised Statutes. 7 

‘Where what if susceptible of survey would be an entire township is covered by - 

a permanent body of water, the State is not entitled to. indemnity for the 7 
school sections thereby lost to. its grant. ; 


Fi trst Asststant Sedretary Pierce " the Commissioner of the Can al | 
(GW. W.) Land Office, pone: 3, 1909. es (8. W.W.) > 


The State of Idaho has. appealed. from your. office deciion of Janu- — 
ary 24, 1908, holding for cancellation its school land indemnity sélec- 
tions embraced in lists 90, 95, 98, 99, 100, 105, and 106, involving lots — 
8 and 4, Sec. 30, T. 5 N., R. 41 E., lots 8 and 4, eec. 7, T..7 N., BR. 
43 E., lots 1,; 2, 3, and 4, See. 5, Tota, 9, 3, 4, 5, 6, and 7, Sec. 6. ye 
—6N,, R. 44 E., lots 2, 38, and 4, ‘See. 30, and lots 1; 2, and 3, Sec. 31, 

as c N ‘RB. 44 E., Blackfoot land district, in lieu of parts of sections 
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«16 and 36, T. 56 N. ies LE, alleged to have been lost to the State oY 7 
reason of “ Lake Pend Oreille: co - 
It appears from said decision that the official ae of ‘Be survey 
of T. 56 N., R. 1 E., which was filed April 19, 1897, shows that more _ 
than three- fourths of said township, iachidiniy sections 16 and 36, 
~ are beneath the waters of said lake; the total area of the land re- 
turned by the survey being 5,388.59 acres. | | 
- Inasmuch as the provisions of section 2276 of the eves Statutes, 
as amended by the act. of: February 98, 1891 (26 Stat., 796), were 
‘believed to entitle the State in such cases to select. only 320 acres of | 


~ . land as. indemnity: on account: of such fractional township, you al-- 
lowed the State sixty days to elect which of said. selections ‘it: would 


retain. to the amount of 320 acres, and that in the event of failure to 
indicate such election within the time allowed all of sald selections 
would be cancelled. 

The appeal charges error in your ene in hold that the pro- - 
visions of section 2276 of the Revised Statutes are applicable to the 
_selections involved; in holding that the township 56 N., R. 1 E., is 
a fractional ioanehin within the meaning of sections 2076 and 2276, 
Revised Statutes; and in holding that the sections numbered 16-and 
36 in-said township 56 N., R. 1 E., alleged to have been lost by reason 
of Tuake Pend d’Oreille, were not losses from “a natural cause.” — 

Proper consideration of the question involved renders it necessary 
‘to. reylew:-the: legislation enacted: by: Congress: providing: for ene 


eae several States for’ ‘the-support of:commion: schools. 


The idea of providing for schools by making grants of land seems 
to have‘had its inception in the early days oF the Continental Con- 
gress, when by the ordinance of May 20, 1785, respecting the disposi- 
tion of the lands in the western territory, it was provided that: 


There shall be reserved the lot No. 16 of every” township for the maintaining 
of public schools within said township. 


‘This is said to have been “a neseneution by fie United States and 
advanced and established a principle which finally dedicated one- 
thirty-sixth part of all public lands of the United States, with cer- 
tain exceptions as to mineral, etc., to the cause of education by pub- 
lic schools.” See Public Domain, page 224. 7 

After the formation of the Union by the sdiption of the Constitu- : 
“tion; Congress, by the act of April 30, 1802 (2 Stat., 173), authoriz- - 
| ing-the formation. of a State sovernitriorit by Ohio, cubinitted the fol- | 


- lowing proposition which was “subsequently adopted by the State: 


That the section ‘umber sixteen in every township and where such section — 
has been sold, granted; or disposed. of, other lands equivalent thereto and most 
contiguous to the same, shall be granted to the inbabitants. of such owney i 
for the use of schools. : | 
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In pursuance of the: above, twelve public-land States, or all uch 
admitted into the Union prior to the admission of California in 1850, 
received a grant of one section, No, 16, for the support of common. 
schools, and thereafter the new States have received two sections, 
Nos. 16 and 86, with the exception of Utah and Oklahoma, both of - 
which were nied said sections and others in addition. | 
— In the meantime, however, as no provision had been made fox a | _ 
school grant: in ‘those townships in which no section sixteen was re- 
turned upon survey, Congress passed the act of May 20, 1826 (4 Stat., 


179), which provided: 


‘Phat to make provision for the sanpore of schools, in all townships. or frac- 
tional townships for which no land has been heretofore appropriated for that 
use in those States in which section number sixteen, or other land equivalent. 
‘thereto, is by law directed to be reserved for the support of schools, in each 
township, there shall be reserved and appropriated, for the use of schools, in 
each entire township, or: fractional township, for which no Jand has been here- 
| tofore appropriated or granted for that purpose, the following quantities of land; 

to wit: for each township or fr actional township, containing a .greater quantity 
of land than three quartel's of an: entire township, one section; for a fractional 
township, containing a greater quantity of land than one half, and not more 
than. three quarters of a township, three quarters of a section; for a fractional 
township, containing a greater quantity of land than one quarter, and not 
more than one half of a. township, one half section; and for a fractional town- 
ship, containing a greater quantity of land than one entire section, and not 
more than one quarter of a township, one quarter section of Jand. 


By the act of February 26,1859 (11 Stat. , 885), similar provision 
to compensate for aenciencie: on account of section 36 was extended 
‘to those States entitled to said section for school purposes. These _ 
acts were incorporated into. the revised statutes as sections 2275 and 
2976 which, as amended d by the act of F PEN 28, 1891, i read 


as. follows: 


_ Where sathediants with: a view to pre- -emption or nomestend have been, or 
- shall hereafter be made, before the survey of the lands in the field, which are 
found to have been made on sections sixteen or thirty-six, those sections shall 
be subject to the claims of such settlers ; and if such sections, or either of them, | 
have been or shall be granted, reserved, or pledged for the use of schools or col- 
leges, in the State or Territory in which they lie, other lands of equal acreage are — 
hereby appropriated. and granted, and nay be selected by said State or Terri- 
tory, in.lieu of such as may be thus taken by pre-emption or homestead settlers. 
And other lands of: equal acreage are also hereby appropriated and ‘granted, 


+. and may be selected by. said State or Territory ‘where sections sixteen or thirty- 


_ six are mineral land, or are included within any Indian, military, or other reser- 
vation, or. are otherwise disposed of by the United. States: Provided, Where 
any. State is entitled. to said sections sixteen and thirty-six, or where said 
sections are reserved to. any Territory, notwithstanding the Same may ‘be 
mineral land or embraced within a military, Indian, or other reservation, the 
selection of such lands in lien thereof by said State or Territory shall be a 
waiver of its right to said sections. And other lands of equal acreage are also: 
hereby appropriated and granted, and may be selected by. said State or Terri. — 
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tory to compensate deficiencies for school purposes, where sections sixteen or 


thirty-six are ‘fractional in quantity, or where one or both are wanting by 7 


reason of the township being fractional, or from any natural cause whatever. 


And it shall be the duty of the Secretary of the. Interior, without awaiting the . a 


extension of the public surveys, to ascertain and determine; by protraction 


or otherwise, the number of townships that will be included within such Indian, — 


“ military, or other reservations, and thereupon the State or Territory. shall be 

entitled to select indemnity lands. to the: extent of two sections. for. each of 
- said townships, in lieu of. sections sixteen and thirty-six therein; but. such 
selections may not be made within the boundaries of said reservations: Pro- 
vided, however, That nothing herein contained. shall prevent any State or Terri-. 
tory from awaiting the. extinguishment of. any such military, Indian, or other 


reservation and the restoration of the lands therein embraced. to. the public — | 


domain.and then’ taking the sections sixteen and thirty-six in place therein ; 
but nothing in this proviso shall be construed as conferring any right not 
now existing. | 
Sec. 2276. That the lands appropriated. by: the preceding section shall be 
selected from. any unappropriated, surveyed. public lands, not ‘mineral in char- 
acter, within the State or Territory where such losses or deficiencies of school 
sections occur; and where the selections are to compensate for deficiencies of . 
school lands. in fractional townships, such selections shall be made in accord-. 
ance with the following principle of adjustment, to wit: For each township, 


or fractional township, containing a greater quantity of land than three ~ 


ee ters of an entire township, one section; for a fractional township containing — 

a~greater quantity of land than one. half, and not more than three-quarters 
of a township, three quarters of a section; for a fractional township, contain- 
ing a greater quantity of land than one quarter, aud not more than one half of 


- a township, one half section ; and for a fractional township: containing a greater. 


quantity of land than one entire section, and. not more than one-quarter ofa. 


township one- quarter section of land: Provided, That the States or Territories - | 


which are, or shall be-entitled to both the sixteenth and thirty- -sixth sections » 
‘in, place, shall have the right to select double the amounts named, to compensate 


co) ae deficiencies of school land in fractional townships. zs 


From the foregoing it is clear that for the purpose of adjusting 
the school grant the township was taken as the unit, and Congress 
plainly declared what should constitute for that purpose a full town- ° 
ship, three-fourths of a township, etc., and that the area of the town- 
ship should determine the quantity of school land to which the 
State should be entitled if school sections were fractional or. en 
wanting. : | : 

_ Where a permanent body of water, such as a lake, ete. , occurs, and 
the township in which it is embraced, or the several (ownehins sur- 
rounding it, as the case may be, are thereby rendered fractional, it 
is evident that only those portions of such townships as are sus- 
ceptible of being surveyed may properly be regarded as land, and if 
..in such cases the school sections are not surveyed, under the rule of. 
adjustment established by Congress;-the area of such land as the ~ 
_ township is found to contain will determine the quantity of school 
Jand to which the State is entitled. it oe reason of its serous area 
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~ sucht body of aciee covers. shai would uae be an entire town- | 
. ship or several townships, the State would be entitled to no school: 


land on account of such alleged. townships, because there being no. ° 


land surveyed such townships do not actually exist, and there is — 
nothing upon which the State can base any claim aiatever | 
It is true that the act of Congress grants indemnity to the States - 
| where the school sections are fr acHionall or are wanting, but as shown 
above the act also clearly provides that the quantity of indemnity 
must be determined by the area of land contained in the township. _ 
In the case under consideration, the township contains more than 


one full section of land but not as much as one-fourth of a township, _ 


there being no part of either section 16 or 86 returned by the. survey. 
This being the case, the State is entitled to. 320 acres of school land . 
to be selected as indemnity. , 

‘There seems to be no force in the. argument advanced i in behalf of 
the State that because the school sections are wanting on account of: 


- - a natural loss the State should be entitled to receive two full sections, - 


or 1,280 acres, as indemnity, because, as has been established, the — 
quantity of school land to which the State is entitled is dependent 
upon the quantity . of land contained in the township, unless, of 
course, the school. sections themselves are pune in pines, in which | 
| event they i inure to the tates. te 
To recognize this claim . of the State would render ee 
those provisions of section 2276 of the Revised Statutes which estab- 
lish the rule of adjustment. While the. grant of indemnity on ac- 
count of fractional townships is found in section 2275, the extent of © 
‘such grant must be determined by the rule laid down in section 2276, | 
and these two sections must therefore be read together. : 
Your decision j is accordingly affirmed. 


COMMUTATION—CONSTRUCTIVE RESIDENCE “DURING OFFICIAL EM-. - 
PLOYMENT. 


Ep JENKINS. 


Credit for constructive residence during official employment will not ies al- 
. lowed in the commutation of homestead entries. 
Commutation may be allowed only upon a showing of actual and substantially 
continuous peeeence upon the vad for the required period. . 


Fur st Assistant Secretary Pier cé to the Comméassioner of the. oe al 


(G.W.W.) Land Office, February.3, 1909. (A. W. P.) a 


An appeal has béen filed by ‘Ed. Jenkins from your office decision 
- of May 16, 1908, wherein you affirm the action of the local officers in _ 
peiecng a commutation proof offered 1 in. support of his homestead 
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| entry nes 40731 (Minot series), made April 20, 1906, for the. S. + 
NE. i, NW. 4 SE. 4, and SW. 4 NE. 4, Sec. 1%, T. 156 N, R. 108 W., 
Williston, North Dakota, feck district. 

From the proof testimony it is shown that aime stapiiened: 
‘ his. residence upon the above described land about October 13, 1906 ; 


that his improvements consist of a frame house, ten by gel ee: feet, es 


fifteen acres of land broken and under cultivation, a well dug, which, 
by error of location, i is off the. land; stone cleared from about ten acres _ 
_ of the tract, total value of which was estimated at from one hundr ed , 
and fifty to two hundred dollars; that the entryman, raised. crops _ 
on six acres in 1906 and on fifteen acres in 1907; that the entryman — 
was absent from Januaty 20 to March 9, .1907, “which absence was _ 
authorized under joint resolution passed by Compre January 18, 


1907 (84 Stat., 1419) ; that since March 9, 1907, claimant has been 


employed as a.mine driver by the United States eclamnd en Service — 


at the. Williston project, which employment, as shown by the certifi: : | 


cate of the engineer in charge, requires that he be stationed. con- 
stantly at the power- -house of said project, and that during said em- 
ployment the entryman has been absent from the land, except on 
holidays, on which- occasions he returned to his said Homestoud entry. 
- Upon consideration.of this commutation proof the local. officers, 


by letter of December 14, 1907, re] jected same for the reason that the - 


_ entryman did not show himsel#. ‘to. be holding position by appoint-. 
‘ment or election within the meaning. of the law,” hence could not be 
allowed credit for the time. he » was in 1 the ‘employ « of the Reclamation 


 . Service. 


On appeal ehenetrons your cones upon consideration of said com- — 
mutation proof showing, by decision of May 16, 1908, determined 
‘that® claimant might be credited with actual ee dene on the land 


». from October 13, 1906, to January 20, 1907,-a period of three months . 


and seven days, but j in conclusion held that: 


While T am of the opinion that the claimant’s: homestead. entry might be 
protected against a charge of abandonment during the period of his employ- 
ment by the De 8: Reclamation Service, and his failure from that cause to 


reside thereon, provided he continues: his improvements and cultivation of ss | 
the land, the period of such employment could not be construed as actual resi- 

. dence with a view to shortening the period of 14 months of ‘settlement, resi-. | 
dence, and eultivation | required of homestead claimants who commute their... 


7 entries uuder Sec. 2301 R. S., as amended by section 6 of the act of March - 


3, 1891 (26 Stat., 1095). 


As basis for his” fe from. ‘your. ‘said ofics seach stainaaal 


our ges that your office erred in failing to hold that. his employment 


and services.come within the class of public servants holding office 
and serving by appointment, and in not holding that he was entitled 
to credit for such service while in the employment of the government, — 
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and in not accepting his eommitation proof, issuing reveipt thereon, | 

and allowing the entry to pass to patent. 

The Department has carefully examined the proof testimony in 


this case, the showing as to the character of the entryman’s employ- . _ | 


ment accompanying same, as well as the matters now urged upon © 
appeal. By opinion of the Assistant Attorney-General of December _ 
31, 1906 (not reported), it was held that the employment of home- 
stead entrymen by the government as laborers in the construction of 
irrigation works is in no material respect different. from the employ- 
ment of such entrymen by contractors engaged i in the construction of 
such works, or by contractors engaged in any’ other work, so far as 
_to confer upon such entrymen exemption from compliance with the 
requirements of the homestead law. But.as to whether the employ- 
ment of the claimant herein was of the character contemplated by | 
this opinion, the Department does not deem it necessary to now de- 
termine, as from careful consideration of this case it appears that | 
~ the only material question for present determination is whether such 
an entryman can be allowed credit for constructive residence: when 
offering commutation proof in support of a homestead entry. 
The ‘Department has repeatedly and uniformly held that where 
such an entryman in good faith established and maintained residence 
on his entry, engagement thereafter in public service requiring resi- 
dence elsewhere would not be construed into an abandonment of the — 
entry so long as such efforts are made to maintain improvements and 


_ cultivation as manifest good faith. This recognition of official duty 


as an excuse for absence from the land has been recognized, whether 
. imposed. by the appointing power or by election. See James A. 


Jenks (8 L. D., 85) ; Tomlinson,v. Soderlund (21 L. D., 155) ; Dahl- 


quist v. Cotter (34 L. D., 396), and cases therein cited. It has also 
been held that after residents has been in good faith established, the 
continuity is not broken by absence from the land: caused by judicial 
restraint. Arnold v. Cooley (10 L. D., 551), and Reedhead v. Hauen- 
~-gtine (15 L, D. , 554). In no rastanee. however, has the Department 
ever held that stich absence would be ores as sufficient residence 
upon the land embraced in a homestead entry to warrant the accept- 
-ance of commutation proof; while in the case of E. N. McGlothlin - 
(86 L. D., 502) it was specifically held that such absence because of 
judicial: recrdin would not be considered residence in making up 
the period of eight months are by section 9 of the act of May 
99,1908 (35 Stat., , 465). , 

The act of June 16, 1898 (30 Stat, a 3), specifically authorized — 
_ the allowance of credit for residence upon the land during the period 


of an entryman’ s absence because of military or naval employment an 


during the war with Spain, but provided that no patent should issue 
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to any sebilee nin re not eee upon, , improved, and eulitaeed 
- his homestead for a period of at least one year after he had com- 
-menced his improvements. In the administration of this act it ap- 
pears that such entryman in offering commutation proof had been 
_allowed credit for constructive residence during this one year period, 
but when that question came before the Department in the case of 
James B. Weaver (35 L. D., 558) it was held that credit for military 


Service as provided by said act could not be. allowed | as a substitute 
for such period—actual residence being necessary; and accordingly ney 


held that all commutation proofs mem such sbOWIne of con- 

structive residence must be rejected. | 7 : 
Tu offering: commutation proof in view of the pnipaeely brief — 
period that an entryman is required to live on the land, he must show, 


not only that he established - a bona fide. residence thereupon within oo 


‘six months from the date of such entry, but that his actual presence : 
on the land was thereafter substantially | continuous ‘to the date of — 
‘proof (James A. Hagerty, 35 L. D., 252), for, as held. a BY the Penal | 


| ~ ment in the case of Fred Lidgett (35 L. D., 387 1): 


‘The best evidence of residence is the substantially continuous presence ree? 


the claimant on -the land, and. where the entryman seelis to perfect his entry 
- within a shorter period than that allowed for the submission of ordinary: final 
proof, the Department will refuse to accept any other. | a ee 

In accordance with the principle announced i in the abGre cases, tie. 
Depatenenk: must’ hold that the showing of constructive residence 18 


not sufficient when offering commutation proof’in support of a home-. i . 


stead entry; that 3 in submitting such proofs the entrymen must show - : 


as to residence. that their presence. on . the land embraced. in their. 7 
* entries was actual and substantially continuous. 


The concurring action of the local officers and of your ‘office in 
rejecting the proof i in question was therefore proper, and the decision 
appealed f from i is hereby affirmed. | ; 


“ 


CONSTRUCTIVE RESIDENCE — COMMUTATION —REGULAR BIVE- YEAR : 
. . . . PROOF. . 


ANNA Vv. Kuan. 

Credit for constructive. residence during official seaployment will ‘ot be allowed 
in ‘the commutation of homestead entries; and in regular five-year aaa . 

_ one ee actual residence has first in good faith pera. established. 


First Assistant Secretary Dioses to the Ee of the Conseal 
(G. W. W.) - Land Office, February 3, 1909. — (G. C. R.) ; 


| ~ Anna V. ath has dopesied ‘from your. ee ree of. October _ 
24, 1908, Holding: for cancellation cash certificate No. 3063, issued ee 
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February i. 1908, on homestead entry No. 28968, cade by her July 
— 11, 1904; for the NE. 4, Sec. 32, T. 160 N., R..93 W., ‘Williston, North 
‘Dakota. Final proof was offered J ee i 1908, | 
It appears that claimant was employed as assistant postmaster at - 
- Park River, } North Dakota, from January 1, 1905, to December 13, a 
- 1907. She was still acting in that capacity on date: of final proof. _ 
Your office took said adverse action. because of your finding that 
she did not establish a, bona fide residence on the land prior to as-_ 


suming: the said duties of assistant postmaster, and. that she could 


not, therefore, claim Heenan from residence on. account of official | 
duties. | 
The appeal See that Miss Kuhn did not. establish residence on 
- the land before she began her duties as assistant postmaster ; that her 
duties in that. position “ required all her time from January 1, 1905, 
_to January 14, 1908; that it would be impossible for her to ‘spend. 

-much time on ne homestesd. * Indeed her final proof clearly indi- 
7 Sos that her limited presence onthe land, as stated by your office, 

“ nossibly ten days,” consisted of visits of a few days. ata time when | 
she could be spared from the post. office. ae O8 : 

It is contended that:she expended all- her savings— 


about $267, in ‘improvements of—frame house, 10 x c 12, shingle roof, cellar, | 
good . well ‘twenty. feet, twenty acres’ (cultivated), ‘cleared | rock, twenty-two 
acres. 7 fot : HB a 


It is aad that Miss Kuhn’ Ss good faith: was ipa and tise 
acts ‘in harmony with instructions of your office of December 29, 
1905. (date subsequent to the day she was appointed to said athe). 
and that it would be “almost a crime to take the home from this 
girl after she has struggled so hard to acquire it.” | 
_. » The “instructions” of your office which appellant claims to have 
_ relied upon and followed are set forth in a letter purporting to be 
a copy of your office letter of ‘December 29, 1905. The copy reads as 


: follows: 


MISS ANNA vy. rc | 

| Park River, N. “Dak. , | : 
‘Mapam: L am in: feceipt of your letter of hedenipee 14, 1905, Mating’ that you 

made homestead entry prior to your appointment as postmaster, and asking 

-. whether. the time you were acting as such officer will count as residence on> 

“your land, aud whether, if so, you could prove up at the end of fourteen : 


— months or whether you must wait five years, to do so. 


You are advised: that where a person makes a homestead entry and is ‘after- 7 
wards appointed to a public office, the duties of which require him to ‘be. 


absent. from his claim, such absence is held not to’ be abandonment of the a 


land, provided be continues to improve and cultivate it as required by law. 
An entryman - ‘situated in this way may make proof as in ordinary home- 
stead cases, either by showing compliance with the law for fourteen months, 
and paying the legal price for the land, or without payment by showing con- 
aa pliance with the law for five years. , ae | | 
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: While + your. cea office aedigion is.correct in 1 Holding that absence | 

due to official duties can not be excused, as in this case, where the 
-entryman fails to establish residence prior to assuming such duties, 
- the Department | is of opinion that your office was in error in broadly 


stating to claimant in ‘said letter that compliance with law in the 


‘matter of residence for. fourteen months, as in commutation, is met 
when the entryman. 1s peed by omicial duties from living on the 
land. | | , 
It is true, vesidents may. be ace ian once remeabliched where 
_- absence fom the land is caused by official duties.’ A. E. Flint, 6 L. D., 
668; James A. Jenks, 8 L: D., 85; Reeve v. Burtis, 9 LL. D., 525; and 
“Tomlinson vo. Soderlund, 21 L D., 155. 
Absence under such enous anes. may also be excused ae the 
same is caused by judicial restraint. Arnold v. Cooley, 10 i. D., D515 
-‘Reedhead v. Hauenstine, 15 L. D., 554. 


In the first class -of casés the public may require ihe! presence of a 


a the entryman at a place too far distant from the land to permit his — 
7 residence thereon. If prior-to accepting office and without. contem- 
plating such duties, he establishes a bona fide residence. on. the land 


and is thereafter called by the people or by an appointing power to - 
a perform public service, his absence from the land attending to these _ 
2 ‘duties is constructive residence and therefore excusable. nr 


_ In the second class of cases the convict’s absence: is involuntary. 
If prior to his arrest, conviction and incarceration his good’ faith is — 


- made manifest by residence, cultivation and improvements. of the — 


_Jand, such involuntary absence is always held as constructive resi- | 
gene and is therefore excusable. 3 bite @ Te 
‘Both. classes of cases refer in general to sapuia, five- -year home- 


stead proof and do not apply i in. commutation where full five years see 


residence is not. required. = 
In the case of E. ~~ MeGlothlin, 36 1 Dy, 502, the ‘Department | 
held: ak 


Absence in prison. snider judicial restraint will not be cousidered- residerice 
upon the Jand covered | by claimant’s commutation proof. | 

Likewise, it may be. said that absence due to official duties wall not 
be considered residence on the land in the sense of excusing the 
-entryman for any part of the short. pene’ during which commutation 
As may be accepted. > : 

‘In the case of James A. amore: 35 L. Di 259, . was held 1 that, . 


one: who desir es credit 1 in commutation from. date of entry— | 


must clearly and satisfactorily show, in view of, the compar atively brief: period - 


| that he is required to live on the land in order ‘to make commutation .proof, © 
and of the fact that he is not.obliged to submit proof within the short time in 


—. which commutation - is allowed, not. only that he established a bona fide residence 


-. on the land within. six months from. the date of entry, but. that. his actual ne 
| presence on the land was thereafter substantially ‘continuous to” the date oF | 


i a: oe final meooE 


440 DECISIONS RELATING TO THE PUBLIC LANDS. 


In the case of Fred Lidgett, zdem 371, it was said: 
While it is true the Department recognizes but one character of residence — 
in all cases, and in this respect follows the general rules. of law, the distinction 
between commutation and final proof in relation to the element of time within - 
- which full compliance with law may be shown demands a greater degree of 


"proof of good faith on the part of the claimant who elects to complete his entry. -~ 


and acquire title within the limited period allowed by commutation. His elec- 
tion in this particular is voluntary, and by making it he assumes the burden of 

showing full compliance with the law in the matters of residence, improvement, - 
and cultiy ation by the submission of the most satisfactory evidence. 'The best 


evidence of residence is substantially continuous presence of the claimant On 


. the land, and where the entryman seeks to perfect his entry within a shorter. 
_ period than that allowed for the submission of ere, final proof, the eee 


. ment will refuse to accept any other. 


~ Miss Kuhn was not required to submit proof at so early. a date 
- She may have been and likely was misled by the instructions she 
received from your office which, as will be observed, were at least. 
_ misleading. She was not told, however, that she need not establish | 
residence on the land before she took up her official duties. She had : 
‘no right and no good reason to think that she was released from that 
plain requirement. Her failure in this respect, even if she had post- 
_ poned her final proof for full five years and continued in ames would 
have been fatal to her claim. Ms 
The only possible relief which can be extended to her ‘is dai sug- 
. gested by your office, namely, to permit her entry to remain intact, | 
| subject to future compliance with law in the matter of residence.’ 
r SENS, the action appealed from 3 is affirmed. | - 


ome 


OFFICERS—LIABILITY OF GOVERNMENT FOR MISTAKES, WEGLI- 
| GENCE, ETC. = = 


ALEXANDER Wansrex. 


The United States is not legally bound to make good losses of parties dealing 
| with executive officers of the government, caused by mistake, inadver tence, 
- or even 2 ee negligence, or wrong of such officers, . 


*Wesisics Seoretary Wilson to the Comméssioner of Indian x ‘fairs, 
(G. Ww. W.) a February 4, 1909... (J. R. WwW.) 


The Departivient has considered your secur of January 22, 1909 


Pee 7858908), of an erroneous sale of lands by mistake, sup- 
posed to have been allotted to an Oneida Indian who had died, | 


whereas, in fact, the land was allotted to another Indian of the same 
name now living. — | 
~ Abram. Webster, Oneida Indian allottee No. 155, died January 25, 
1899, having had a son, Alexander Webster, born in 1885, who fied 
J yuly. 5, ae before his eae entitled to an allotment, but received | 
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none. ~The father left a widow, Phoebe, and four children, Edward, | 


Katie, Jane, and William, surviving. 


Another Abram Webster, allottee No. 931, is ere as is aie his 
: son, Alexander Webster, allottee No. 932, born 3 in 1888, to. whom was - 
allotted I6t 29, Sec. 29, T. 24 N., R..20 E. , twenty-eight acres, Brown a 


County, Wisconsin. 


By mistake of identity of the Mezanaes Webster deceased the en ; 


| ; of the living Alexander Webster was sold to C. G. Wilcox for $290, 
~ deed. therefor, executed by the heirs of the deceased, was approved 


— June 26, 1905. A contributing cause to such mistake was a decree by 


the County Court of. Outagamie. County, Wisconsin,. February 21, 


1905, that the deceased Miesader Webster was the alesse of the 
land, purporting to establish the. several interests of his heirs in the 
twenty- eight-acre tract of the living allottee of that name. e. who was’ 


| not party to that proceeding. 


_At some time not shown in the papers here Mr. art, the superin- ” 
tendent of the Oneida Indian School, Wisconsin, reported discovery 7 
of the mistake, and October 9, 1908, you requested him to procure re- 
_linquishment from the living Alexander Webster of his lot 29, and. 
other land would be allotted ’to him.. November 20, 1908, the super- Soe, 
_intendent reported. to you that he had fully explained the matter to 


the. living allottee and his father,. and. that— 7 


: after due deliberation, and probably - ‘upon ‘legal advice, Ania Webster, on... 


behalf of his son, informs me that he will. not. accept any other land and. ‘will 


take legal steps to secure the restor ation of the tracts ae as the estate of. the a 


. deceased Alexander Webster. | % 
~ Upon the foregoing facts: you. inquire: : 


Is the government, by supervising the sale, ‘corpelled by any jaye or by any et . 
sense of duty to see. that Mz. Wilcox is reimbursed for the amount of money he | 


has expended. in purchasing the land and a reasonable amount for improve 
ments, if any have been: made thereon, or would Mr. NEON Ss tee be to 
sue his grantors on the covenant of warranty in. the deed. . . The decision 


reached by the Department. will be regarded as a ae ecedent: in cases of a sim- ae 


| ssa nature which may hereafter arise. 


So far as the Department i 18 advised, iheres is:no law binding. the 
'. United States to make good losses of parties dealing with executive 


officers, caused by mistake, inadvertence, or even by misfeasance, 


negligence, or wrong of such officers. It was held. i in Robertson - Di. 


-Sichel (127 U. S., 507, 515) that: 


The. government itself is not-responsible for the misfeasdnees or wrongs, or 


. ; negligences, or omissions ‘of duty of the subordinate officers or agents employed 
. in the public service, for it does not undértake to guarantee to any per son the 


} *# 


fidelity of any of the officers er agents whom it employs; since that would. | 


| involve it, in all its operations, in endless embarrassments. and difficulties, and 


~ losses, which would be. subversive’ of the public interests. Story on Agency, | 


_ Sec, 819; Seymore v, Slyck,.8 Wend., 403, 422; United State v. Kirkpatrick, 
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9 Wheat.,, 720, 735: Gibbons 2 v. ‘United Stee 8 Wall., 269: Whiteside Vv. United 
States, 98 U. S&S. 247, 257; Hart v. United States, 95 U. 8, 316, 318; Moffat 
sy United States, 112 U. 8., 24, 31° Schmalz’s case, 46. CL, 142. aban 


-To these authorities may be added: Bigby v, Tae States (188 _ 


U. S., 400); International Postal Supply Company v. Bruce (194. 
U.S., 601), and Belknap v. Schild (161 U. S., 10). Pas 
*¢ 3th this case there was no wilful wrong of any one. The complica-. 
ca arose from innocent mistake of identity of one person with an- 
other of the same name.’ One buying land places himself in privity ° 
with the person from whom he purchases. It a held in Moffat o. 
United States (112 U. S., 24,31) that: | 


A subsequent purchaser is bound to know whether there was, in fact, a 
patentee, a person once in being, and not a mere myth, and he will always | 
‘be presumed to take his conveyance upon the knowledge of the truth in this — 

respect. To the application of this doctrine of a bona fide purchaser there 

| must. bea genuine instrument having a legal existence, as well as one appearing. 

. ‘on its face to pass the title. ... Ev en in the case of negotiable instruments, — 

- where. the doctri ine is carried farthest for the protection. ‘of subsequent. parties — 

acquiring title to the paper, it can not be invoked if the instrument be not gen-— 

uine, or if it be executed without authority from its supposed maker. WFloyd’s | 


wh, Accepances, 7 Wall., 666, 676 ; Marsh v Fulton County, 10 Wall., 676, 683.. 


This was cited with approval in Hyde w. ‘Shine (199 U: S.,. 62, 80). 
‘The instrument Wilcox took, purporting to convey him the land. = 
pes not the genuine deed of the heirs of Alexander Webster, allottee 3 
No. 932, fon that. Webster’ was living and there are no heirs of one 
: living. It was as much the duty of the proposing purchaser, as of | 
the ofieare of the United States, to ascertain the real allottee, the ~ 
- fact of his death, and what persons were his heirs. Tt: was as ascer- 
_tainable before the sale as it has been since that but one Alexander 


— Webster obtained.an allotment and to identify which of the two was 


_ allottee. Upon the authorities above cited, Mr. Wilcox has no claim. 

upon or remedies against the United States, but ‘his remedy is in 
the courts against those representing themselves to be heirs of the 
allottee and successors to his estate, | 


ROSEBUD NDS LANDS-SALE. OF ‘UNENTERED LANDS IN GREGORY 
_ COUNTY,'S. D. 


REGULATIONS, 


Speen OF THE Lyrerror, | 
Washington, D.C., February &, 1909. 


| ‘The oe of the General. Land Office. | 
 §rr: It is directed that all that part of the Rosebud’ Tere reser- 
vation in. Gregory County, South Dakota, opened to settlement and 


| oe entry by the act of April 28, 1904 a a ay)» which had not — = 
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er: oe entered prior to core 8, 1908, all be eee five sale at public - 


d auction, at not less than $1. 00 per acre, for cash, at the town of 
- Gregory in the state of South Dakota, under the supervision of James 
_W. Witten, superintendent of the opening and sale of Indian lands, 


beginning on March 25, 1909, and continuing: thereafter from day — 


to day, Sundays excepted, So 0 long as may be neceey. to the offering 
of all of said lands.. 3 


(2. Area in which. Linde will Be ne All pontneeus Gas i “ 
quarter sections or fractional lots. situated in the same technical. 


quarter-séection or otherwise conveniently situated will be listed as 
one tract and offered for sale at the same time, me not more than 640 

acres: will be sold to any one person. - | | 7 

8. Qualifications and restrictions. Pee in aet bs required 


- to show any qualifications as to age, citizenship, or otherwise, and — 


no person will be required to reside upon or a or cultivate 


7 lands sold to him. / ae is 
4, Bids - by agents, ete. ‘Bids: and capa may be made nanan : 


7 ‘through. agents or in person, but no bid of less than $l. 00 an acre 
from the first bidder on any tract,-or of less than 10¢ an acre after | 


the first bid has been made, will be considered or. accepted ; ‘and noi. 7. : 
bid can: be: made through the mails or at: any time or place other 
- than the time: and place. at’ which said. tracts: are. offered forsale. - 


5. Payments and forfeitures. All successful: bidders to whom tracts _ . E : 
| 2 are awarded must, before 4: 30 o’clock Fr. M., on the day succeeding , ; as 
. the date on which awards were made to them, Sundays excepted, pay = 


to the receiver of the United States land office at. Gregory, South . 


Dakota, the full amount bid by them for such tracts; and, if any Sit i. 


: - bidder fails to make such payment within that fae he will not 


| thereafter be permitted to > pay for the tract or to bid on ca other re 


tract. | e 
6. Lands: “Te- offered. “AE criices awarded: 46 persons who fail to - 


| make payment therefor, and all tracts which shall not be sold when oe 


first offered because the amount. bid therefor ‘is deemed too. low, | 


will be re-offered for sale. after all of said lands have been once of aes 


fered, or at any other time during the sale which the superintendent — es 


> ghall think best; and. all lands which remain unsold after having © ane 


~ been offered snd. re- offered as herein provided will; after the close 


of the sale, be subject to purchase at private. sale eek the register a, 


; and receiver of the United States land office at IESE OEY: pou ae : 
kota, at $1.00 per acre in cash. | i: 


7. Combinations in restraint of the sale are foBiiden by echon. “8 oy. 


2375 of the nee Statutes of the United. mente oe reads as. 
follows: ; 


Every person who, before or at the time of the public ‘sale of any ae ae 7 


ee rca of te eee ce bargains, contracts or “agrees,” or ene to Pee ne 
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= bargain, contract, or agi ee with any other ‘person, that the last-named person 

shall not bid upon or purchase the land so: offered for sale, or any parcel 
ther eof, or who by intimidation, combination, or unfair management, hinders . 
- or prevents, or attempts to hinder or prevent any person, from bidding upon, or 
purchasing any tract of land so offered for sale, shall be fined not more than 
one thousand dollars, or imprisoned not more than two years, or both.. 

8. Suspension or. postponement of sate. If at: any time it becomes 

; evident to the superintendent of the sale that there is a combination 
- among bidders, or any other cause which effectually suppresses com- 
_ petition, or if for any other cause it shall seem best to the superintend- — 
ent to do so, he may suspend such sale temporarily or postpone it. 

| indefinitely ; and, if in his Judgment the highest bid, offered. for any 
tract is below its reasonable cash value, the superintendent may 
reject all bids then offered and again re-offer the tract, for sale as 
herein provided. a 3 | 

9. Fees and Commissions. All persons purchasing any of said lands 
will be required to pay a commission of one per cent on all payments 
made by them up to and including $1.25 per acre, but no commissions 
will be collected’ on moneys paid in excess of $1.25 per acre. 

10. Public Notice. The superintendent will cause notice of the 
time, terms, and place of sale to be published i in a newspaper pub- 
lished in Norfolk and Omaha, Nebraska, DesMoines and Sioux City, 
Iowa, tind Sioux Falls, South Dakota; and he will at the close of 
sale day conspicuously post the description of the tracts to be offered - 
on the following day. : : 
Very respectfully, | 
: bea eG James Rupote# GARFIELD, 

| Secretary. 


| PRACTICH—HBARING—COSTS—REIMBURSEMENT, . 
Lax Ve Earon. 


. Where prior <6 decision on. the merits of a : eontest: proceeding the loca] omieaes: . 

require contestant | to reimburse defendant for costs of taking testimony, 

and on appeal from. such requirement their action is sustained, m case . 
should thereupon be remanded for action on the merits. 


E F arst Assistant Beonetary Pietie to the Dane tnneno} the General 


“(G. Ww. W.) _ Land O fice, February 9, 1909, dz. F. T.) 


J oh L. Baton has appealed to the Department from your decision — 
of September 1; 1908, holding for cancellation his homestead entry - 
number 18573, made June 19, 1900, at the Kingfisher land office, for 
the SW. 4, Sec. 1, T. 17 N., R. 19 W., I. M., Guthrie, Oklahoma," 
land ae This appeal will be considered as also talren on : 
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your decision of November 20, 1908, denyirig Mr. Eaton’ S motion for | 
review and adhering to your. card ioanee decision. 


Tt appears from the record that final proof was cubraitted on ible | 


entry in September 1906, but no action is shown thereon, the proof 
is not with the files, sid upon inquiry at yo office such proof is 
found to be still at the local office. , 
| December 8, 1906, David R. Zeek filed affidavit of contest against 
said entry, alleging that: | , 
| Lloyd Eaton has wholly abandoned said tract of land ‘ana changed his 
_ residence therefrom for more than five years last past and next prior to the 


date hereof, since making said entry, and that said Lloyd Eaton has never 
resided five years continuously or otherwise upon said tract and has failed to 


improve or cultivate said land.as required by Jaw, and has not earned patent an 


. to said land as required by law.. 


- Notice issued setting the hearing top Match 11, 1907, iid directing 


that testimony be submitted on March 1, 1907, before: the Probate — 


Judge of Dewey County, at Taloga, Olson. Notice was os 
ally “served on Eaton on January 15, 1907. 
— On the day appointed the plaintiff appeared in person and by 
attorney, and the defendant. failed to appear. Testimony was sub- 
~ mitted by the > plaintiff, and on May 20, 1907, the local officers found 
__that: 3 7 
= The land embraced in said H. BE. No. 18573 haw been wholly abandoned. by 
a “entr yman. for over three years past. That for said period of time he. has failed | 
= ‘to reside upon, improve or cultivate said Jand... 2. 00s 
oo We are therefore of the opinion that sald: H. i. No. ABTS should “be can- 
“ealed. . 


—<JduWy 31, 1907, contestee filed motion for nating supported by — 


. affidavits, and contestant. being notified of ‘contestee’s action, filed -_ 
argument. in opposition. thereto, supported by affidavits. Bop eben. ay 


10, 1907, the local officers allowed said motion, and fixed the further 
‘taking. of testimony before the Probate J tides of Dewey County, | 
— Oklahoma, at his office in Taloga, Oklahoma, on October 21, 1907, at. 
10 o’clock A. M. of said day, and final hearing before the local ort | 
cers on October 28, 1907, at 10 o’clock A. M. of said day. All parties 
were duly notified aad contestee appeared in person with counsel and — 
- witnesses and submitted testimony, but contestant did not appear. 
November 15, 1907, the local officers notified the attorney for the 
contestant that contestee had been put to the expense of $19.92 and 
ruled the contestant to reimburse the contestee in that sum, giving’ 
him thirty days in which to comply, or to appeal, in derault: of which 
the contest would.be dismissed. 
. December 20, 1907, contestant filed his appeal to your office, alleg- 
ing as coeiaca one of error: 


| 1st. Error in the order of September 10, (1907, reopening said case and setting : 
same for a hearing October 21, 1907. 
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2nd. Error in sustaining motion of defendant, J ohn L. Baton, that he be reim- — 
-bursed by contestant for the money oe in pee said een on ~ 
October’ 21, 1907.. . 
8rd. Error in order! ing © that. contest of David R, Zeek be = “dismissed etnout 
- further notice to him on his failure’ to so veimbur se said contestee within thirty | 
days from date of said order of November 15, 1907. 


In deciding this appeal, you say to the local officer's : 


It is argued that after you had rendered your decision upon the original 
hearing recommending that the homestead entry be canceled, that under Rules 
51, 52 and 58 of Rules of Practice, you had lost jurisdiction and could make no 
further order or take any further action in the case, and that your order of |. 
September 10, 1907,. granting a further hearing, was without force and effect, 
and, that contestant could not legally be ap peensed to pay He expenses of the 
defendant at the second hearing. 

The contestant’s contention is not well taken. Wewarers it will be observed — 
that your order of September 10, 1907, supra, amounted, in effect, to an order 
for a hearing de novo, for it imposed upon: the contestant the burden of. PEOH?: ¢ 
ducing for cross-examination the witnesses who. had testified in his behalf. 

It was clear ly an abuse of your discretionary power to make such an order. 
On the facts in the case you could, at. most, have ordered a further hearing 
for the pur pose of giying the defendant an oppor tunity to submit testimony in. 
. defense of his entry. . The only defect in the notice of hearing was that it gave 


the defendant’s name as: ‘Lloyd Eaton; instead of. John: Tl. ‘Eaton; under which. — 
name he made his entry. In opposition to the defendant’s motiou-the contestant mae 


filed affidavits to the effect that the defendant was generally known as Lloyd 
Eaton. Copies of these affidavits were. served . on the defendant’s attorney, but. 


_ the defendant. failed. to. introduce. any testimony to the effect that he was not --° | 
_ generally known as Lloyd Eaton. It. is further observed. that. the defendant’s - 


: signature is smooth and plain, and indicates that he is accustomed to the use — 
of the pen. He was not misled by the notice of hearing, and your or der of. 
‘September 10, 1907, was clearly unwarranted in so far as it required the con- 
testant: to again produce his witnesses, in order to afford the defendant an. 
opportunity to er oss-examine them. If it be accepted as true that the defendant 


could not appear on the day set for the hearing, it must: nevertheless be held 
that he lost his right to cross-examine ane witnesses who testified in behalf 0) 
the contestant. | 


However, you had authority to order a further: heating: in order to give the - 
defendant au opportunity to make his defense (Piper v. State of Wyoming, 15 - 
L. D., 98), and the defendant did not move the dismissal of the contest because 
of the contestant’s failure to appear at the second heariug.. Under these cir- 
cumstances it is incumbent upon contestant, if he desires to maintain his status. 
as such, to. pay the costs of the defendant’s testimony. See French v. Noonan, 
16 L. D., 481; Davis v. Hisbert, 26 L. D., 384. He will accordingly be allowed 
sixty days from.uotice of this decision, within which to file in your office the 
defendant’s receipt, or other satisfactory evidence of such payment. Should 
he fail to appeal or file the required evidence of payment, he will be consid- 
ered as having lost his status as contestant, and the case will be cousider ed as. 
between the entryman and the Government. os 


Without fully. agreeing with your statement of ees the Depart- 
ment oD your conclusion upon this part of this case, and 1s of 
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| the opinion ine at. ins point in ‘ie ne the case aghould igs 7 
~ been returned to the local office for further proceeding, as indicated 
in the last paragraph above quoted from your decision. 


It will be noticed that this case had not been coneidered upon | i 7 


merits by the local officers; no appeal had been taken, upon the merits 7 


_ of. the case, to you, and no presentation of the case upon the TOPS 7 | 


had been made by either party to your office. - | 
Nevertheless, your action is indicated in the words of your decision _ 
immediately . following the last above quotation therefrom : | 


This decision as to the contestant does not, however, prevent a asnstanvation: : 


of thé case on the merits at this time. The entire. testimony is now before his 
_ Office, and the Gov ernment is entitled to a decision.on the merits. 


Thereupon you proceed to make final disposition of the contest | | 
upon the merits. This action was clearly in-contravention of the 


rules of practice requiring action by the local officers and appeal  =—s_. 
therefrom, but the Department. cannot hold that CD office was 


_ without qimisdiceen in its proceeding. | 
' Tt is clear that the contestant by reason: of iis erroneous pr Sesea: 


od ans obtained a business advantage, if not an advantage over the con- 
 testee. He obtained a decision of the contest before complying with =~ 


the order to pay the $19. 92, and was in a position to pay that sum_ 
as the definite and fixed sum required to entitle him toa pee right 
~ to make entry for this-tract of land. — : | 
“It does not necessarily follow, however, that. contestee hits suffered. a 
either loss or wrong by. your way of disposing of this contest, as this — 
depends upon the es in the case. His side of the case was. fully 
- presented without cross-examination of his witnesses. 
The record has been. carefully examined in the light of the briefs 


filed upon this appeal. It is found that the ‘facts proven by this testi- , 


mony are clearly, fairly and sufficiently set forth in your decision, so | 
that no restatement thereof is necessary, and that upon consideration — 


_ of such facts, either as between the contending parties, or between _ a 
the Government and this ‘entryman, no other disposition of this case 


can be made than the cancellation of this. entry. | 
It is therefore found that contestee has suffered no actual loss or. 


harm calling for a reversal of your decision. ae 
With the above suggestions as to correct procedure and. future oe 


action of your otlice 1 in cases of this natur e; your decision. 1 1s affirmed... 


| AEB -_-: DECISIONS RELATING TO THE. PUBLIC LANDS. 


_ HOMESTEAD ENTRY UNDER RECLAMATION PROJECT—RECLAMATION 
. OF ONE-HALF OF IRRIGABLE AREA. REQUIRED... % 


INSTRUCTIONS. 


Deena OF THE Iwrertor, 
| Genera Lanp OFrice, 
| | Washington, D. C.; f ebruary 10, 1909. 
= Recwiens AND RECEIVERS, — 
United. States Lond Offices. ee 

Sirs: The act of June 17, 1902 (32 Stat., 388), provides, among 
other things, that a homestead entryman upon lands to be irrigated 
‘by the government under said act, whose entry was made subject : 
thereto, shall reclaim at least one- nale. of the > irrigable area of his 
entry for agricultural purposes. : 

You are irccied to. require a claimant under said act who attempts 
to show the reclamation provided for therein, to submit the testimony 
of himself, corroborated by two witnesses, showine that the land had 
been cleared of sage brush or other incumbrance, leveled, sufficient - 
- laterals constructed to provide for the irrigation of the required area, — 
the land put in proper condition, watered and cultivated, and at least 
: Oe satisfactory crop raised thereon. | | 
You will also notify the project engineer of any applications t to- 
“make such proof. 7 e | 
| _ Very popecealy | | Fae DENNETT, 

“3 es — Commussioner. 
Approved: i | | | 
JAMES Rupovext Garmin, Secretary. 


| LAND DEPARTMENT—LOCAL OFFICE—CONTEST CLERKS. 
_ CIRCULAR. _ 


DrrartMnnt or THE Lyrertor, 
GENERAL Lanp Omacs: 
W as dD, ie February 15, 1909. 
| Ruersrers AND REcEIVvERS,) 
. United States Land Offices: | 
2 Sirs: Circular of this office of November 19, 1902, with reference’ 
_to employment of contest es at United States land fies 1s penely. 
revoked. | 
_ -Registers and receivers at United. Sista land offices will employ 
clerks for reducing testimony to writing in contest cases, when such — 
clerical assistance is required in their offices. No specific authoriza- 
~ tion for the employment of such clerks will be required, nor will such 


“” 
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. clerks = reauined: to rane an oath af office. ‘However, these clerks must 
attach a certificate, signed by them, to the esaimicny transcribed in 
each case, to the effect that such testimony is a true and literal tran- 
- script of the verbatim report taken at the hearing. Clerks. employed 
for this work should be qualified as competent stenographers and 
typewriters and must furnish their own.supplies. 

‘The compensation to be paid such clerks will be not to exceed fifteen a 
cents per hundred words in the following States, where the amount to | 
be collected from the contesting parties is twenty-two and one-half 
cents per folio: Arizona, California, Colorado, Idaho, Montana, 
- Nevada, New -Mexico, Oregon, Utah, Washington, and Wyoming. - 
The compensation to be paid such clerks will be not to exceed ten 


cents per hundred words in the following States, where the amount —__ 


to be collected from the contesting parties is fifteen cents per folio: 


Alabama, Arkansas, Florida, Iowa, Kansas, Louisiana, Michigan, 


__ Minnesota, Mesa sai, Missouri, Nebraska, North Dakota, Okla- 
homa, South Dakota, and cn 
When the reducing of testimony to writing in a contest case is’ 


done by regularly appointed employees of your office, the total amount 


received -must be. copes to the credit of the Treasur er of the © 
United States. 

Please acknowledge eseipt hereof at once. 

Very i es : -_ , 

Frep Denner, Commissioner. 

| apanored | 7 

Frank PIERCE, Acting Seoretary. 


CONSTRUCTIVE RESIDENCE—OFFICIAL. EMPLOYMENT. | 
Insreverions. 


Dararracmrr or THE INTERIOR, 
| GenErRaLt Lanp Orricr, 
an Washington, D.C., February 16, 1909. | 
“Recisrers AND RECEIVERS, | 
United States Land Offices. 


GENTLEMEN: For many years it has been, the eneiice of the De- 


partment to permit a homestead entryman who had established resi- . | 


dence upon his claim and afterwards had been. elected or appointed 
to a federal, state, or county office, to be absent from his entry if 
required by his official duty, and to consider such absence construc- 
tive residence upon his claim. This ruling includes deputies and 
assistants in such offices. See 2 L. D., 147; 6 L. D., 668; 7 L. D., 88; : 
91. D. ) 023, D209 5 7 L. D., 1985 21 L D., 155. : 
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This privilege, which is not a statutory right but ee solely upon 
departmental rulings, has led to such grave abuse that the objects 
_ of the homestead law have been to a great extent defeated. Therefore, 
the Department has decided to discontinue the said practice in so far 
as it has been applied to persons appointed to office, and limit it to 
persons elected to office. All decisions. and instructions heretofore 
| given, not in harmony with this view, are hereby overruled or modi- | © 
fied in so far as they’ accredit such absence as residence, to persons 
not elected to office. | 

It is not intended, however, to disturb the status of persons who 
have acted under the rule heretofore prevailing, nor to deny the — 
benefit of the rule to persons who, prior to March 1, 1909, shall have 
been appointed. to such office. Persons having homestead entries, who 
_enter upon public service in non-elective positions to which they 
were not appointed - prior to above date, will be required to comply | 
fully with, all of the Provisiony of the homestead law just as other . 
settlers. | | : : 
Very respectfully, rep Dennern, Commissioner. 
Approved: 

Frank Pierce, Acting g Secretary y. 


Drrer v. WaLiace. 


Motion for review of departmental decision of September 23, 1908, 
87: L. D., 171, denied. ye First Assistant Secr oy. Pierce, February 
16, +1909. . | 


CONTESTANT—PREFERENCE RIGHT—INTERVENING WITHDRAWAL. 
Daviw A. CamMERON. 


The ‘act of May 14, 1880, does not confer upon a successful contestant a vested 
right to enter the land, but merely a preferred right of entry for thirty 
days aS against everyone except the United States. 

Where after the cancellation of an entry as the result of a contest, but prior to 
exercise by the contestant of his preferred right, the land is withdrawn for 
inclusion within a national forest, the contestant’s preference Hae is 


thereby oe 


Fi arst Assistant Secretary Pieieaa to the Commissioner of the General 
(G. WLW.) «Land Office, February 17, 1909. . (A. W. P.): 


An appeal has been filed by David A. Cameron from your. office 
* decision: of September 16, 1908, wherein you affirmed the action of 
the local officers 1 in re] jecting his timber 720 stone PPEnnoe to enter 
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y SE. 4 LNW. 4 4,5. 4 NE, 4, ond the NE. i NE. 4, Sec. 25, T. 65 N,, 
. 18 W., ‘Duluth, Minnesota, land aistvict: | 

ae appears from an examination of the record in fine case that the 
above-described land was formerly embraced in the homestead entry 
of one Bengt Jansson, made. December 15, 1902, against which Cam- 
eron, on November 12, 1907, filed a contest, on which notice issued, 
with hearing set for March 4, 1908, which was subsequently. ated 
to April 8, 1908; that prior thereto, to wit, on March 30, 1908, Jans-: 
son filed cclmaquisens of his said homestead entry, anercapen the 
local officers canceled the same, and notified Cameron of his preferred 
right of entry. under his said contest; that on April 22, 1908, all of 
_ the lands in said township embracing the tract 1n- qaesten were with- 
~ drawn as an addition to the proposed Superior National Forest, and. 
-. that on. April 30 thereafter Cameron filed his timber land applica- 

‘tion for this tract, which was on that. date rejected by the local officers a 


~ because of said: prior withdrawal. 


_ Upon consideration of this case on appeal thereee om, your office: 
_ by the decision now complained of, held that as the homestead entry © 
had been canceled as result of Jansson’s relinquishment, the tract - 
embraced therein was public land at the date of the above mentioned 


withdrawal, and that, in. accordance with the principle announced : mg 


in the case of J eiferion E. Davis (19 L. D., 489), whatever preference 


right the contestant may have had on the cancellation of this entry . 


was defeated by the intervening proclamation of the President de- 
claring the establishment of a forest reservation which embr aced 
this tract, and that this principle was also sustained in the case of 
William H. Schmith (30 L. D., 6) and in that of Emma H. Pike- 
(32 L. D., 395). Accordingly, ona affirmed the action of the local 
officers 1 in reece Cameron’s timber and stone application. - _ 
In support of. his present appeal, Cameron urges that your office 
erred in holding that the principle laid down in the above cited cases 
should control in the disposition of his application herein, for the 
reason that in the said case of Jefferson E. Davis the land was with- . 
drawn from entry one year and two months before Davis filed his 
application therefor, and in the case of William H. Schmith, supra, 
_the land was withdrawn March 1, 1898, while the homestead entry © 
of one Cummings embracing same was not canceled until January 14, 
1899, and that in the case of Emma H. Pike, supra, the former desert 
land entry of Charles Yarten was not canceled until September 10, 
- 1902, but that the land embraced therein had been withdrawn from 
entry July 17, 1902; while in the case at bar he had contested the 
_ homestead entry of 7 ansson, paid the land office fees, and procured. — 


the cancellation of same, notice of which had been given him by the _ 


local ae and of his ‘preferred right for thirty days. from such ns 
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notice within which to make entry aor: that it was ‘subsequent to 
all this action on his part, and during the preference right period, 
but prior to the tender of his timber land application, that the tract 
- was embraced in the withdrawal, and that, under the holding in the 
case of Strader v. Goodhue (81 L. D., 187), his right to malke entry 
for this land was vested, and could aot be defeated by such a subse- 
quent withdrawal. 7 : 
The Department has carefully examined one: cases above cae. as 
well as the matters urged by the applicant in support of his appeal 
-It.is true, as stated by him, that in all of these cases the lands involved. 
were embraced in a withdrawal prior to the cancellation of the then- 
existing entries, and that” such withdrawals became effective the 
moment the respective entries were canceled. However, the fact 
remains that in the case at bar, on the date of the withdrawal, the 
tract in controversy was in the category of vacant public land, ae 
tive to which the applicant had been accorded a preferred right of | 
entry for a period of thirty days from the notice which conferred on 
him the privilege of making entry thereof in the event. he was quali- 
fied, in preference to all other applicants; but this was a superior 
right to make entry of this tract as against all other posable ap- 
plicants, and not as against the Government. — 
The applicant cites the case of Strader v. Goodhue, supra, wherein 
it was said that “The preference right is not a neh vested until a 
contestant has ‘contested, paid the land office fees, and procured the 
cancellation’ of the entry attacked.” But it will be noted that in the 
case of Emma H. Pike, supra, also cited by your office in the decision, 
complained of, it was said that the facts in the case of Strader ». 
Goodhue nepatived the suggestion that it was intended to. hold, as 
a proper construction of the act of May 14, 1880 (21 Stat., 140), that 
even where a contestant has performed ali the prerequisités imposed” 
by said act, he thereby secures a vested right; that such. construc- 
tion would ply that the right was of such chanicter that it could 
not be divested even by. an act of Congress authorizing: the with- - 
- drawal of the land involved for some corn panted pubhe par 
and that—_ 7 rae a 
. The real intention of the aevicaaee seed would perhaps have been more bitte 
and clearly expressed by saying, as was done in other parts of the decision, 


that “the preference right does not attach until a contestant has ‘ contested, 
paid the land-office fees, and procured the cancellation’ of the entry attacked.” 


- That the purpose of section 2 of the act of May 14, 1880, supra, was solely 


| to award to the contestant a preferred right for thirty days to enter the land, 
as against every one eacept the United States, is. well established. 


Thus, it will be observed that the principle announced in the case 


of Strader v. Goodhue, supra, was modified in so far as it may have 


held that any vested right was secured by such a successful contestant. 
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- An order of withdrawal, made by authority of law and by a com- 

- petent officer, has the force of law, and if unlimited as to the time of _ 

_ its taking effect must, like any other law, operate from the time it 3 
made (Hiram C. Smith, 838 L. D., 677). 


The withdrawal herein was eaihout limitation, hence became i im- | 


mediately effective on that date. 
As heretofore stated, the tract in question was vacant a unap- 
- propriated public land. Cameron had not prior thereto availed him- 
. self of his preferred right by making entry thereof, and as such right 
was not. effective as against the Government, the said withdrawal 


a immediately attached. As was held in the a cases of Jefferson E. 


Davis and William H. Schmith, “ Whatever. preferred right a con-| 
testant’ may have on the cancellation of the entry under attack, is 


_. defeated by an intervening proclamation by the President declaring 
the establishment of a forest reservation that includes the land em- 


braced within the contested entry;” and this is true whether such 
- proclamation — was prior or subsequent to the cancellation of the 
- existing entry. Hence, the concurring action of the local officers and 
your office in rejecting Cameron’s timber and stone application be-— 
~ cause of the fact that the land had prior thereto been embraced | 


within ‘the withdrawal was proper. The decision appealed from is | 


| therefore aiirmed. 


| ABANDONED MILITARY RESERVATIONS—ISOLATED TRACTS. 
_Prrer F, Ko.ere. 


The act. of August. 28, 1804, providing for the disposal of lands. in abandoned: | 


military reservations in a particular manner, in no wise affects. the . 


authority of the Commissioner of the General Land Office to dispose of - 
isolated and disconnected tracts within ‘such reservations une the EO: 
_ visions of section 2455 of the Revised Statutes. 


| First Assistant Secretary Pierce to the Vey ies of ie beratal = 
(G. W. Ww.) 7 Land Office, February 19, 1909. (KE. F.B.) 


This motion is filed by Peter EF. Kolberg: for review of the decision 


of the Department of February 17, 1908, affirming the decision of | 
your oifice ae for cancellation ‘his nurehace at public sale of the PG 
NW. 4 NE. 4, Sec. 34, T..186'N., R. 80 W., Bismarck, North Dakota, | ais 


. - for ie basen that ocr land we not subject to sale as an isolated 
tract, being within the Fort Rice abandoned military reservation. _ 
It appears that your attention was called to this tract by the appli- | 


cation of Kolberg to have it exposed for sale to the highest bidder as ee 
an isolated tract, under authority conferred upon the Commissioner — | 
of the General Land Office by section 2455, Revised Statutes, and that = 

said tract was offered at public sale, under your. direction, and was ~* 
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purchased by Relberx on March 17, 1907, at 2 50 per 1 it being 
the highest bid. 

_ October 25, 1907, you informed the local elias that said act was 
not subject i disposal at public sale as an isolated tract for the reason 
that the lands in said abandoned military reservation are. subject to | 
disposal only under the act of August 23, 1894 (28 Stat., 491), pro- 
viding for the disposal of abandoned military. médervations containing 
more than 5,000 acres. You held the entry for cancellation, and - 

directed that notice be given to the purchaser.. 
Although this tract is part of an abandoned alae ws ecarie ation, 
~ subject to disposal under the general land law providing for the dis- 
_ posal of lands so situated, and cannot be disposed of under any of the 
other general land laws, it does not follow that isolated tracts therein 
may not be sold at public outcry to the highest bidder upon a.determt- 
nation by the Commissioner of the General Land Office that it would | 
be proper to expose for sale such isolated and disconnected tracts, 
under authority conferred upon him by the act of June 27, 1906 (34 
Stat., 517), which substantially reenacts all the provisions of section 
9455, Revised Statutes, as in force prior to the amendatory act of 
February 26, 1895: (28 Stat., 687), and restores to the Commissioner 
of the Gener al Land Office the same authority given by the statute as 
originally enacted, to determine when -a tract is isolated or discon- 
nected; within the meaning: of the s statute, and should be offered at 
public sale. — = 

This case is contr olled by the decision of die Department i in the case 
of Edwin J. Miller (35 L. D., 411), in which the distinct issue was, 
as in this case, whether acts a ogine for the disposal of lands under 
ene or more of the general land laws is a limitation upon the authority - 
~ of the Commissioner of the General Land Office to offer at public sale 
any isolated or disconnected tract of public lands within those limits. 

Your decision, holding that the land in question was not subject: 
to purchase by Kolberg, was based upon the well-established rule that. 
where Congress has srevided’ for the disposal of lands under one or 
more of the public land laws, it is an inhibition against the disposal: 
of those lands, by executive authority, 1 in oa other. manner ‘or under 
“any othef law. = 
That principle was misapplied i in ne case for the reason that the 
: land purchased by Kolberg was offered under the authority conferred 


upon the Commisisoner of the General Land Office to order intomar-. __ 


ket and sell at public auction any isolated or disconnected tract not 
exceeding one quarter section, which, in his judgment, it would be 
- proper.to expose for sale, and was not disposed of under one of the 
“ public land laws ” as that term is technically applied. The determi- 
-— nation by the Commissioner that said tract was an isolated tract of. 
public land which it would ‘be proper to -expose to sale was the 
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proper exercise of authority sonterrad by. the statute and ae order — 

for the sale of said land at public outcry, by notice of the said au- 

thority, had all the force of a proclamation by the President as to that 

particular land, and took it out of the operation of the public land 

law governing the disposal of the public lands so situated. 

The act of June 27, 1906, repealed the proviso to the act of Febru- 
ary 26, 1895, which restribted the power of the Commissioner by 
| declaring nee lands. should not become isolated until they had been 


. subject to homestead entry for three years after the surrounding 


lands have been entered, filed upon, or sold by the Government, ad | 
limited the: right of purchase by one person to 160 acres. By that 
repeal the power of the Commissioner to determine when a tract is 
isolated, and to expose it to public sale, was restored substantially as 


it was in the original enactment, and the limitation as to the area 


_ that. may be purchased by one person was removed. 
Tt is expected that such power and authority will be judiciously | 


exercised by the Commissioner and that lands will not be exposed 


to public sale which may properly be disposed of under the particular _ 
public land law or laws applicable thereto, but when, in his judg- | 
ment, it would be proper to expose to public. sale any isolated tract 
of public land that i 1s subject to sale, he has ample authority to do so 

under the provisions of section 2455, Revised Statutes. | 


Congress might provide for the disposal of lands in. such manner 


- and upon such conditions as to forbid the exercise of this power, but 
that question does not arise in this case. It is sufficient to state that 
the purchase by Kolberg was authorized under the ruling in the case _ 
of Edwin J. Miller, which is applicable ; in all cases where the lands | 
to be-disposed of are strictly public lands of the United States sub- 
ject to disposal under one or more of the public land laws, and where 
the exercise of the power conferred by said section 2455 will not be 


in violation of any trust or impair any obligation of the Government. 


The motion is sustained. -The decision of the Department of Feb- 
ruary 17, 1908, is vacated and the decision of your office of October — 
25; 1907, holding for cancellation the entry of Kolberg of the land. 
in question under his pur chase at public sale, is } reversed, and eae 
entry will remain intact. - _ 


IDAHO SCHOOL GRANT—TOWNSITE OCCUPANCY—LANDS EXCEPTED. 
Srate or Ipano v. Kineston Townsite. 

Where at the date of the act of July 3, 1890, providing for the admission. of — 

Idaho into the Union, a portion of a section 16 or.86 was occupied by — 

townsite settlement initiated prior to survey, the grant of sections 16 and 


36 made to the State for school purposes by section 4 of that act will not 
- prevent the townsite settlement being at a to entry. 


456 ‘DECISIONS RELATING TO THE PUBLIC LANDS. 
First Assistant Secretary Pierce to the Commissioner of the General | 
| W.W:) = Land Office, Pebruary 19,1909. (S. W.W.) 


The State of Idaho has appealed from your fice decision of Janu- 
ary 15, 1907, rejecting its protest filed against townsite cash entry . 
No. 2155, ican March 1, 1906, embracing lots 7 and 8, Sec. 36, T. 49 


"ON. R. I E. , containing 86.84 acres, Coeur d’Alene,. Idaho, land dis- 


ek This entry was made by the Probate J udge of Shoshone 
County, Idaho, on behalf of the townsite of Kingston, under the 

. provisions of sections 2387 and 2389 of the Revised Statutes. | | 
It appears that the declaratory statement of the intention of the | 
probate judge to make said entry was filed.on June 8, 1903; that on — 
January 25, 1904, after due publication, the proof was dibmiibed: the 
applicant appearing with three witnesses of those | named in -the 
notice of publication, before the United States Commissioner in the - 
town of Wallace, in said county, and then and there submitted proof 

in support of the said application. | 


Upon receipt of the final proof in your office, it was examined and * 


found satisfactory except as to some minor fee and also except as _ 
to want of service upon the State of Idaho, the said entry embracing — 
_ Jands in the school section. It was accordingly held by your office 


decision of February 18, 1905, to the register and receiver, that inas- 


much as the State had not selected indemnity on account of said lots, 
or any part thereof, no disposition of said lands would be made as 
against the grant to the State until the State had had notice of the 
application and had been afforded an opportunity of being heard. 
et appears that service of said decision, which allowed the State ' 


_ thirty days in which to protest. against the entry, was made upon the © 


governor of the State on March-2, 1905, by registered mail, and that — 
on October 27, 1905, the register teanamitiad sridente of sack service 
and reported no action taken by the State. However, on November . 
23, 1905, the register transmitted a protest by the State against the — 


ss dlewanes of the said townsite entry, it being alleged in oa protest 
that the section 36 was granted to the State by section 4 of the act 


of July 3, 1890 (26 Stat.,; 215); that the land was surveyed in the 
field September 11,1884; that when the act of 1890, supra, was passed, — 


the land being at that Hine surveyed, the right of the State became 


absolute and that thereafter the Tand department had no authority 
to allow any entry of the land for any purpose under the United 


7 ‘States land laws. 
: By your office decision of J anuary 15, 1907, it was Ele that the 
_. State was in default in not filing its pees within the period allowed 


by your former decision of February 18, 1905, as a result. of which 


the case had become closed, in so far as the State was concerned; that, — 


under the acts of Congress making the reservation and grant tb the — 
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7 Territory’ aiid State of Idaho, neither ould attach to any and prior 
to the survey in the field; and that, inasmuch as the evidence showed . 
that the land was Rr as a townsite in 1884, which was prior to 

the survey in the field, said survey having been made in the summer 
and fall of 1885, your office decision refused to recognize the State’ Ss. 
claim. | 
The appeal of the State nee the case sihetan the Depere neat 
At the time the land in question was first occupied for townsite 
purposes the laws of Congress recognized the right of persons who 
desired to establish towns to occupy unsurveyed lands. At that time, 
-_viz., in 1884, Idaho was a Territory and the law in force respecting 
its school lands was section 14 of the act of March 3, 1863 (12 Stat., 
808, 814). ‘This law provided that sections 16 and 36 should be re- 
7 saad for the Territory upon their survey by the United States. 


Government. This provision of the law clearly implies that prior . 


to their survey there was no reservation in favor of the Territory. 


Such was the condition upon the admission of Idaho as a State by < 


the act of July 3, 1890 (26 Stat., 215). This act provides i in section 
4. thereof that py 16 and 36 in every township of the State and 


where such sections, or any parts thereof, had been sold or otherwise ea 


disposed of by or under the authority: of any act of Congress, other. 


lands equivalent thereto are granted to the State for the epee of a = 


common. schools, 7 
While it is true that the lands in question had not been! disposed of, ; 

_ in that no patent had been issued therefor, or even that no. entry for = 

- the same had been allowed, still, according to the record at the date 

of the act of 1890, supra, these lands were occupied by townsite set- _ 


_tlers and had been so occupied for a period of five or six years. The 
townsite settlement had been initiated prior to survey, atatime when > | 
the settlers could not possibly know whether or not the lands couples 88 


would fall within or without a school section. . 

It is not believed that Congress, in granting sections: 16 and 36 to 

the State of Idaho, intended to grant lands situated such as those - 
herein involved. ‘The Government has, from the early days, always 
invited and encouraged settlement and occupation. of the. undisposed 
. of public domain; and, with this end in view, as held by the Supreme 
Court in the case of Tape wv. Madsen. (178 U. S., 215), the law has 
always dealt tenderly with one who in good faith goes Bee public ~~ 
land with a view of making a home thereon. 
The State may take indemnity for these lands in the ae of the 
approval of the townsite entry and, in so doing, may select lands any- 
where within her borders; unless the townsite settlers can receive the 
7 particular lands which cae been occupied by them for so many years, 
they can take nothing, because they have no right of lieu selection. 
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It is believed that the provision of the law granting indemnity to 
the State, where the school sections are found upon survey to have 
been otherwise disposed of, contemplated, among other cases, just 
such cases as this, and your decision refusing to recognize the State’ S 
title under the school grant. must be > affirmed. . . | 


STATE SELE CTIONS-NONMINERAL AFFIDAVIT—EXAMINATION WITHIN 
THREE MONTHS. 


State or Sect Daxora. 


The nonmineral affidavit peadeon by the peptone of April 2, 4907, to be 
filed in connection with State selections, must be based upon examinations 

- made within three months from the date of the selection. 
| First Assistant Secretary Pierce to the Coméssioner of the General — 
(@. W.W.) Land Office, February 20, 1909. (S.W.W.) 


The State of South Dakota has appealed from your office decision 
of February 18, 1908, holding for cancellation its miperauy. school 
selections enibeaced: in lists Nos. 15, 16 and 17, of the E. 4 of section 


~ 19, and all of sections 20 and 91, T. 109 N., R. 78 W., Pierre a dis-  . 


— trict. 


It seenis that ae lands iebieda were selected ™ ite Sid as eenoal 
indemnity under date of November 17, 1902, per list No. 9, which 
said selections were held for Saupellacon by your office decision of ~ 
November 22, 1907, for want of sufficient valid base, permission be- 
ing given the State, upon proper election, to retain such portion of __ 
the selections, not. in excess, of the —— loss of school land, on the ~ 


base offered. | 


-No appeal was taken from your said igacion of November 22, 
1907, but, instead, the State filed new selections, embraced in lists 
Nos. 15, 16 and 17, above mentioned, upon entirely different bases; 
and in your office decision of February 18, 1908, the selections em- 
braced in list- No. 9 were canceled, and the eeisstioue embraced in the 
new lists were held for cancellation, for the reason that they were 


filed at a time when the land was not subject to. selection, being em- 


braced at that time in the former list No. 9. 

Attention. was also invited by your. said decision of F ebruary 18, 
1908, to the defective non-mineral affidavit, in that the same was 
7 based upon a personal examination made of the land in 1902, and 
not within three months of the date of the filing of the lists. | 
The State alleges in its appeal that your office erred in- construing 


the second part of rule number thirteen of the regulations governing tame 


_ state selections, anne a as 25, 1907 te L. D., 587 ds ane also in 
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requiring dat a eben affidavit. should be based upon an ex- | 


| amination made within three months of the filing of the list: 
Paragraph thirteen of the regulations above mentioned plainly pro- 
vides that: no application will be allowed for lands covered by an 
' existing selection or entry, nor will any rights be recognized as initi- 

ated by the tender of such application, and, further, that no amend- | 


ment will be allowed. of. any indemnity school land selection by the. - 


substitution of new base, in whole or in. part, in place of that origi- 
nally tendered, defective from any cause. — es 

From what has been stated, it will be seen that list No. 9, though a 
held for cancellation by your office on November 22, 1907, was not 
actually canceled until February 18, 1908, while the lists under con: ~ 
sideration were filed in the local. land ‘fice January 28, 1908; there- 
fore, whether the lists Nos. 15, 16 and 17. were intended as new selec- 


tions, or were offered by way of amendment to the substituted bases © | 7 
for the original list No. 9, 1b was. irregular on the part of the local | 


office to allow them. 


However, as it appears from fie appeal that the State was clad - 7 
by the action of the local officers in a previous similar case, and as 


there is nothing in the record indicative of a want of good. faith on 
' the part of the State, the selections may be permitted to stand, in the _ 
absence of any intervening claim, and upon. condition. that: new non- 
mineral affidavits be furnished within sixty days from notice hereof. 


- Unless such new non-mineral affidavits are furnished by the State 


within the time specified, your office will “be justified in cancelling : 


the selections. a 7 
It is true, as suggested by the State, that ihe regulations oF Nee ae Oe 5, 
25, 1907, do not specifically provide that the non-mineral affidavits 


* required must be based upon examinations made within three months 
of the date of the filing of the lists; but it is understood that this rule 


is obser ved in your ollice, upon the theory that a person who has not 


seen the land concerning which he is to make affidavit, for more than 


three months, can not possibly. be informed as to whether the land is | 


occupied at the date of such affidavit, or whether or not mineral has — 


~ been discovered thereon since the time he last saw the same. ‘This _ 


rule of your office seems to be reasonable, and will not, therefor °e, be : 
‘disturbed by the Department. 7 
As modified i herein, your decision is affirmed, 


- Joun S. Tenpicx. 


Mouen fe review of departmental decision of December 1, 1908, 
37 L. D., 332, denied Bes Wrst: Assistant oe Pierce, KF ebruary | 
2d, 1909. | 7 | 
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SECOND CONTEST COLLUSION PREFERENCE RIGHT. 
-'Taytor ET AL. vo. Chae (On Review). | 


Where a contest is filed in collusion with an entryman for the sole purpose of 


gaining time to sell a relinquishment and obstruct a possible later contest, . | 


and. prior to the consummation of the collusive scheme :a second contest is 
filed charging such collusion and the entryman’s failure to comply with 
law, and at a. hearing duly had after notice to-all parties the allegations of 
the second: contest are sustained, the second contestant is entitled to a 
preference right of entry, notwithstanding a prior application to enter filed 
on relinquishmient of the entry under attack and with knowledge of the 
second contest.. 


“First Assistant Seéretar y Pierce t to the Commissioner of the General 
7 (G. W. W.) Land O ffice, February 25,1909. (G.C.R.) 


‘ September ie 1907, the ‘Department. (36 L. D., 80) affirmed the 


action of your office -and the local office as sh ethout error,’ ’ awarding 7 


to Charles M. Graves the preference right to enter the N E. 4 a oe 29, 


| a T. 21. N., R. 22 W., I. M., Woodward, Oklahoma. - me 
Georse i KF. ‘Marston filed a motion for review. The same was con- — 


sidered and on April 20, 1908, entertained by the Department. | 
Thirty days were allowed to serve the opposite party with copy of . 
motion, arguments therein, etc. These were duly served and answers 
thereto have been filed. | 


The facts as set forth are not disputed but it is contended that the - a 


~ same do not under the law justify the holding that Cre and not 
- Marston is entitled to make entry of the land. : 
Eliminating the names of certain parties and their acts with 
relation to the land, said parties not now connected with the case, the 
facts briefly stated are as follows: 
October 17, 1900, Bessie Sawyer made Momesiawa entry for the - 
land. J uly 30, 1903, Michael C. Sawyer, father of said Bessie, filed 
a contest against the entry alleging that the said Bessie had married 
one Frank T. Watson, with ao she was then. living, and that she 
had abandoned the land. | | 
September 27, 1908, Charles M. ‘Graves filed a contest against the 
entry, alleging abandonment and also that Sawyer’ s contest. was not 
' made in good faith but was speculative, etc. | 
October 26, 1908, Michael C. Sawyer eabmnted ere under 
his contest, he entryman, then Mrs. Watson, making default. No 
. action was taken thereon by the register and receiver. 

February 14, 1904, Sawyer dismissed his contest, waived SS eornenne 3 
right, and fled Bessie’s relinquishment of her aid entry. At the 
same time George F. Marston applied to enter the land. . | 

March 19, 1904, Charles M: Graves applied to enter the land, 
alleging his superior right ne as against Marston. 
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A hearing was ordered. All parties in interest were notihed and 
‘ rit were present at the hearing. 

The testimony, as found by three tribunals, shows, in sibeeante, 
that Sawyer’s contest against his daughter’s entry was brought not — 
in good faith to obtain a preference right but to gain time to enable. 
his daughter, her husband, or himself, to sell a relinquishment of © 
the entry; that efforts were made .to sell the relinquishment and. 
that a purchaser was at last found in Marston, who. agreed to pay 
therefor $450, provided he was allowed to male entry of the land. 
He placed $250 i in bank for that purpose, and agreed to pay the bal- 
ance in two years on conditions named. 

"At the hearing Graves proved both abandonment ind: collusion. 

Sawyer, his daughter, Mrs. Watson, and Marston, all knew at the 
time the relinquishment was filed that Graves’s. contest. had been 


filed alleging collusion and abandonment. Marston admitted that 


the filing of the relinquishment was hastened by reason of the second 
contest, adding that he was told that “ it would be dangerous to wait 
on account of these other contests for s someone else might get in ahead 
of ls | 
The relinquishment, while it may not have ieee ameely: induced = 
by the second contest, was indirectly brought about by ey 


it was hastened by it, an Marston so stated. 


| To hold under these circumstances that Marston has the bette: 
right to the land is to encourage collusive contests and keep alive 


illegal entries in order, as clearly shown in this case, that an entry-. — 


man may speculate in Government lands. This the Department will © 
not knowingly permit. | | 
Where it clearly appears that a contest is filed in ieee an an 
entryman for the sole purpose of gaining time to sell a relinquish- | 
ment and obstruct a possible later contest, and it further appears 
before such a scheme is consummated a second contest is filed, alleg- 
ing such collusion and the entryman’s abandonment, and a hearing 
duly had with notice to all parties sustains the allegations of the | 
_ second contest, the second contestant should se given a preference | 
7 right. | 
In Huffman v. Malburace et ~ (22 L. D. 346) it is held (syllabus) : 


-The right of a second contestant to be heard, who alleges the collusive char- 


acter of the prior contest in addition to his charge against the entry, cannot 


be defeated by a subsequent intervening entry made on relinquishment of the 
entry under attack, and with notice of the second contest. . 
After due consideration of all. that is stated in Teese of the 
motion, the Department finds ; no sufficient ground. for disturbing the 
actions hitherto taken. : 
The motion herein must be, a it is s hereby, overruled. 
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PUBLIC LANDS—ARKANSAS SUNK. LANDS-SURVEY. | 


_ ARKANSAS Suni Lanps (Ox Review), 


Departmental decision of December 12, 1908, holding that the unsurveyed 
“sunk lands” in the basin of the St. Francis River, State of Arkansas, are 
public lands of the United States, adhered to on review, 

The order in that decision directing the survey of such lands with a view to 
disposal thereof under the public land laws, does not contemplate the cor- 
rection of any of the lines of the former survey which may have been properly 
surveyed, and if any of the meandered lines of that sur ‘vey are found 
actually to extend to the edge: of permanent bodies of water they will not 
be disturbed. | 

The disposition of the public domain lies within a erosive jurisdiction: of . 
Congress, “which alone has the power to declare how the United States may > 
be divested of its title; and unless title is passed by reason of the operation 
of some law of Congress, or by the authorized act of some official done in’ 
accordance with the direction of some act of Congress, it still remains in 


the government, and no mere declaration or expression of opinion by any — Din 2% 


| officer of any of the executive depar tments can operate to divest such title. 


First Assistant Secretary Pierce to the Commissioner of the General 


(G. W. W.) Land Office, February 27, 1909. SS. Ww. W.) 


The Chapman and. Dewey Land Company and Chapman. and 
Dewey Lumber Company have filed a motion. for review of the De- 
partment’s decision of December 12, 1908 (37 L. D., 345), directing 
the survey of the. unsurveyed lands 4 in the basin of ans St. Francis 
River, Arkansas, commonly known as the “ Sunk Lands.” | 
" In that decision it was held that lands lying beyond the exterior 
lines of the adjoining surveyed townships were public lands of the | 
United States and that neither the claim of the Chapman and Dewey 
Land Company as riparian owners nor the claim of the St. Francis 
Levee District, transferee of the State under the swamp land grant, — 
should prevent or interfere with the assertion By the United States 
of its claim in and to said. lands. 

As grounds for review the movants urge: 


1. It is respectfully urged that the United States has, by long acquiescence. 
(from 1850 to December 12, 1908) of this Department in the correctness of the 
original surveys made under its direction and with its approval, and by former 
Ree of the Secretaries of the Interior affirming the correctness of ‘such sur- 
-yeys, become estopped to deny their correctness, as against all who have pur- 
chased lands relying upon such surveys, such acquiescence of this PepasE neue 
therein and such rulings of the Secretary thereon.. 

2, It is respectfully urged that the unbroken line of ee of this Denake 
ment, beginning in 1894, and continuing uninterruptedly until December -12, 
1908, all declining to survey on the ground that the original surveys, plats and — 
field notes and patents issued with calls therein for such plats and surveys, 
were in fact correct, and that the United States had parted with all its title to 
these so-called “Sunk Lands,” in favor of riparian owners claiming under such 
patents of fractional sections properly meandered on water of “ Sunk Lands” ’ 
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as shown on such plats, all made as to the identical townships covered by the 
order of December 12, 1908, has now after so ere a wee of time become res 
adjudicata and a rule of property. 

3. It is respectfully urged that said order is too Beneral and sweeping in its” 
terms to be equitable or just to private rights of property and present enjoyment 
of such rights, and in terms impliedly admits that a considerable portion of the. 
_ territory covered by the order ought not to be surveyed. Such order inter alia 
states. “it is now quite certain that beyond the meandered lines of the several 
townships as surveyed between 1845 and 1849 there were at the time of the pub- . 
lic survey many acres of land entirely uncovered by water, or perhaps subject 
-to periodical overflow, but not covered by a permanent body of water.” 

The fact that the Honorable Secretary. says nuany acres were in the above. 
condition, clearly impliedly states that some acres were covered by a permanent 
body. of water, and were therefore correcty meandered on such’ perme 
bodies of water. . | 


Im connection. with this motion the Department has considered a 
petition addressed by Senator Jeff Davis, of Arkansas, to the Presi-~ 
dent on February 8, 1909, and referred to ae Department, requesting: 
that action be taken locking to the relief of certain of his friends and 
among them Mr. Williams, of Forrest City, Arkansas, who, it is 
ailesene bought from the St. Francis Levee Board a large portion of 
the unsurveyed lands, paying therefor the sum of one hundred and 
fifty thousand dollars. In this petition it is claimed that the pur- 
chase was based upon the repeated assurances of the Department that 
the Government claimed no title to the land, but that it was owned by — 
the St. Francis Levee Board under the swamp land grant of 1850. 

‘As held in the decision under review, no lands lying beyond the 
exterior lines ‘of the surveys which were made at various dates from 
1845 to 1849 passed to the State of Arkansas by virtue of the selec- 
tions made of the surveyed adjoining.tracts. Such is the express view 
_ taken of this question by the Supreme Court of the State of Arkansas 
- in the recently decided case of Little .». Williams et al. (as South- | 
western Rep., 340), where the court said: . | 

A conveyance of the township “according to. plat of the surveys * does not | 
include lands which do not appear on the plat of the surveys. We do not mean ° 
+o. hold that unsurveyed lands could not haye been selected as swamp lands and 
patented to the State by the use of proper descriptive terms in the patent, but - 
this was not accomplished by reference to. township sections or parts thereof 
according to the plat. of the surveys when the unsurveyed land did not appear 
on the plats at all. The plats showed it to be water and not land. 

_ The discussion is thus reduced to a-consideration of the question of 
the riparian rights acquired by the purchase from the State of the 
surveyed fractional subdivisions shown by the plats as bordering on 
water. If there were no mistakes in the survey and permanent bodies 
of non-navigable waters were properly meandered, the owners of the — 
meandered tracts would be entitled to all additions resulting from 
accretion or reliction. Hardin 0. J ae 140 U.'S., 871; Mitchell ». 
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Smale, 140 U. S., 406. If, on | the other hand, the surveyors were _ 
mistaken and there were at the time of the survey many acres of land 
beyond the meandered line entirely uncovered by water, or perhaps | 
subject to periodical overflow, but not covered by permanent bodies 
of water, in that event purchasers of the fractional tracts. bounded 
by the meander line would not be entitled to the lands excluded from 
survey. Niles v. Cedar. Point Club, 175 U. S.; 800; Kean v. Calumet 
Canal and Improvement Co., 190 U. S., 452. — 


That there are now choueands of acres of land lying area the . 


meandered lines as surveyed between 1845 and 1849, and the bound- — 
aries of bodies of water, is beyond question; and there can be little 


doubt that such was the case.at the time of the surveys. Evidence to — 


this effect was introduced at the hearing had before the Department 
during the past summer, and similar. evidence, sufficient to convince 
the court, was pr scented in the case of Little v. Williams, supra, 
where it was stated that at some points the bank of the lake was over 
a mile from the surveyed meandered line. The present well-defined | 
_ banks of the lake, the character of the timber growing on the land 
| lying between the lake and the surveyed meandered lines satisfied 
_ the court that the land i in dispute was not a portion of the lake at the 
time of the survey. | 
Assuming the correctness of these Andings of fick which sonaers | 


in every respect the report of the inspector of the and department, 


it is not. believed that anyone will seriously contend that there was — 
‘no mistake in the surveys. That the Government is bound by these 
incorrect surveys and may not take action to correct mistakes involv- 
- ing interests of such magnitude is obviously untenable. 
‘Apparently realizing that the legal title to these so-called “ Sunk 
Lands” is still in the United States and that the Government has a 
right to correct the surveys and dispose of the lands, the riparian 
claimants in their motion for review, and the purchasers from the > 


' Levee Board through their petition to the President, ur ge that the 7 


Government, because of two letters written by formes Secretaries of 

the Interior, is equitably estopped from now asserting title to the’ 
land. Indeed, so much stress is laid upon these two letters that it is 
deemed ai ani to consider their character and the circumstances 
under which they were written, to the end that their eeone may 
be understood and their effect properly determined. 

The first letter was written by the Department in August, 1894, 
and was in answer to a communication from the Chief Engineer of 
the St. Francis Levee District calling attention to the numerous over- 
flows covering the territory embraced within the sunken lands and . 
the necessity and advisability of determining the ownership of the. 
lands in order that they might make their pire return to the St. 
Francis District.  < : 
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Tt: must be remembered that at that time and upon the record theri 


- existing, the United States had no interest in these lands either actual 


or potential, present or prospective. They are now shown to be lands | 
that had been returned by early surveys as embraced within perma- 
_ nent bodies of water and the integrity of these surveys had never been 


_- attacked in any formal manner. If the lands were in fact, as then 


appeared, a part of a permanent body of water, it was immaterial to. 
_the United States whether that body was a Hay cable body of water 
or merely a shallow pond. In either event the United States had no 
‘interest. If the lands bordered upon navigable bodies of water they 
passed to the State by reason of her sovereignty, and if the bodies of 
water were not navigable but: merely shallow ponds or lakes, under - 
repeated. adjudications, the disposal of the lands bordering on the 
water would have passed title to the adjacent lands lying under the 
- water. If, on the other hand, there had been mistakes in returning 
the lands as covered by permanent bodies of water and the lands in 
fact had not been so covered but were swamp lands, they would have 
_ belonged to the State under its swamp land grant. 0, as stated, the . 
| United States in +1894 had no interest in Bs matter in any aspect of 
the case. 3 
The year foie however, an einai was aia betreah 


the United States and the State of Arkansas which involved an 


adjustment of the state-swamp land grant. This agreement was — 
ratified by the act of April 29, 1898 (30 Stat., 367), and by the said 


agreement the State relinquished to the Government, all claim under 


its swamp land grant to lands not theretofore embraced in. the ap-— 

proved lists or patents or confirmed to it. The interests of the United 
States therefore, if any there be, arise under, through and by reason 
of. this agreement or.compromise as a result of which if these lands 
were in fact swamp and would have passed to the State under the 
swamp land grant of 1850, not. having been embraced within the 
classes of lands saved to the State by compromise, they returned to 
the United States as a result of the compromise act: From this it 
will be seen that prior to 1898 at least there was no obligation upon | 


_ the United States to administer upon the lands, nor can it be said to. 


be in laches in any sense for failing to assert an interest therein. 
Following the passage of the act of 1898, supra, no definite action | 
seems to have been taken either to attack the integrity of the original 
surveys or to assert an interest in the lands. Nor does it appear that 
anything was said or done regarding the matter until the letter of 
N ovember 17, 1902, was written by oe Hitchcock. 
Jn that icter it was said: - a 
As these lands had not. been. patented, approved. or: _confirmed ij the State 


and had not been sold by the. State to any person, except perhaps one. tract . 
- which it is alleged had been sold prior to said pean Cages. the com- 
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_ promise), the St. Francis Levee District cannot sustain its claim to said land 
under the swamp land grant, and unless the title of the Government has been 
otherwise divested or its right to said land was concluded by the approval of | 
the township surveys and the disposal of the adjacent lands, the action of the | 
St. Francis Levee District in disposing of said lands is without warrant or 
authority, and steps should be taken to enjoin it from disposing of the same . 
and its purchasers should be enjoined from cutting the timber thereon. . 

That letter then proceeds to inquire as to the real status of the 
lands at the time of the government survey, stating that the returns 
_ of the township surveys showed upon their face that what are now — 
alleged to be unsurveyed portions of. said township were, at the time 

of the survey, actual bodies of water and properly meandered as. 
. such, and that there was nothing in the report of the special agent, 
| through which the matter had been called to the attention of the 

- Department, or in any of the papers submitted. therewith to impeach — 
the returns as to the physical conditions of the land and water at the 
time of the survey. 

_It was because of this fact, namely, the want of sufficient evidence 
to satisfy the Department that there had been a mistake in the sur- 
vey, that the Department refused to assert jurisdiction over the lands. 

It should be observed that the letter of November 17, 1902, was not 
in any sense an adjudication of the matter involved. On the other — 
hand, it was merely an expression of an opinion to the Commissioner. 
of the General Land Office that sufficient evidence had not been ad- 
duced to satisfy the peer that there had been mistakes i in the 
original surveys. | 

However, as shown hereinabove and a as also appears Pott the deci- 
sion of the Supreme Court of the State of Arkansas in the case of 
‘Chapman and Dewey Land Company v. Bigelow (92 Southwestern 
Reporter, 534; 206 U.S.,41), there was an unquestioned mistake made 
in the alleged meander line shown upon the original plat of survey. _ 
Indeed, it is no longer a disputed fact, and one of the chief reasons . 
assigned by the movants and by the purchasers from the Levee Board, 
namely, the magnitude of the interests involved, constitutes also addi- 
tional evidence of the extent of the mistake made by the surveyors. 

The disposition of the public domain lies within the exclusive juris- 
diction of Congress who alone has power to declare how the United © 


~ 


States may be divested of its title. From this it follows that unless — 


title has passed out of the United States by reason of the operation of 
some law of Congress, or by the authorized act of some official done in 
_ accordance with the directions of some act. of Congress, it still remains 
in the Government and no mere declaration or expression of opinion 
by any executive officer of any of the departments could operate to 


: divest such title 
. It is not believed that there is any such thing as estoppel against 


the United States in the absence of express statutory provision to that — 
effect. Nor does it appear from the circumstances of this case that. 
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any action has been taken by the Government through any of its offi- 
cers which should operate as an equitable estoppel. Had the riparian 
. claimants purchased. fractional tracts soon after the surveys were 
- made, believing that they actually bordered on the water and without. 
knowledge of the fact that they did not so border on the water but 
were. separated therefrom by no inconsiderable extent of land, they 
might i in that event assert with some reason that they had acquired 
thereby equitable rights which should not now be disturbed. But 
such is not the case. The purchase was made comparatively recently 
with full knowledge of the existing conditions. 

The argument that litigation will follow any attempt on he part 
of the Government. to assume jurisdiction and now survey the lands 
loses much of its force when it is remembered that twice recently _ 
: questions affecting the title to these lands has been the subject of deci-_ 
gions by the Supreme Court of the State. In the case of Chapman. 

and Dewey Land Company v. Bigelow, supra, where suit was > 


brought by the riparian claimants against persons claiming portions. a 


of the “ Sunk Lands” by virtue of independent purchase thereof, the 
- court held that the plaintiffs must succeed, if at all, on the strength of. 


their own title and not on the weakness of their adversary’ s, and the © | 


decree of the chancery court dismissing plaintiff’s bill to quiet title 
was affirmed. In that case the letter from Secretary Hitchcock, writ- 
ten to the Commissioner of the General Land Office on November 17, 
1902, was offered in evidence but was excluded. The case was taken 
by writ of error to the Supreme Court of the United States where it 
was dismissed for want of jurisdiction. . The Supreme Court held, how- | 
ever, that the said letter was Clearly” res inter alios and properly 
-rejected. : 

In the case of Little v. villians et al., the suit was brought by a 
person claiming swamp lands by virtue of a purchase from the St. 
Francis Levee Board against persons claiming by virtue of riparian 
ownership. In that case also the Supreme Court held that the plain- . 
tiff must succeed, if at. all, upon the strength of her own title and not 
upon the wealciess of her adversary’: S5 and the decree of the chancery 
court dismissing the plaintiff’s bill to act title was affirmed. ‘ 

From this it will be seen that the Supreme Court.of Arkansas in 
- the case of Chapman and Dewey Land Co. v. Bigelow decided that 
the riparian claimants did not acquire title to the e Sunk Lands” by 
virtue of their purchase of the fractional tracts bordering on the 
meander line, and the same court also decided that: the purchasers of | 
a portion of the “Sunk Lands” opposite the fractional subdivision 
did not acquire. such title as could be sustained in a suit where the 
plaintiff must depend upon the strength of his own title. 

But one conclusion can be reached from these two decisions, namely, 
that the title to the “Sunk Lands” is still in the United States, The 
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‘Department fully accords with that conclusion, aiid the motion for 
review must be denied. : a 

In regard to. the movants’ suggestion that the order of Detmber | 
12, 1908, directing the survey of the lands, was too broad in that state- 
ments i contained therein which impliedly admit that in some 
instances: permanent bodies of water were actually meandered, it may 
be stated that the order directing the survey does not contemplate the 
correction of any lines which were properly surveyed, and if it should 
be found that some of the meandered lines of the old survey were 
actually extended to the edge of permanent bodies of water, such lines 
- will not be disturbed. | 


| mn ann OTHER Pacers. 

- Motion for review of departmental decision of December 29, 1908, 
37 L. D., 371, denied an First oa Secretary Pierce, February 
27,1909. 


RECLAMATION OF LANDS ENTERED SUBJECT TO ACT OF JUNE 17, 1902. 
_ REGULATIONS. 


DEPARTMENT OF THE Lwrertor, 
Washington, D. C., February 27, 1909. 


Reclamation of lands entered subject. to the provisions of the 
reclamation act. To establish compliance with the clause of the 
-¥eclamation act that requires reclamation of at least one-half of the 
irrigable area of an entry made subject to the provisions of the act,. 
_ entrymen will be required to make proof showing that the land has 
been cleared of sagebrush or other incumbrance and leveled, that 
sufficient laterals have been constructed to provide for the irrigation 

of the required area, that the land has been put in proper condition | 
and has been watered and cultivated, and that at past one satistac- 
tory crop has been raised thereon. 

Reclamation of lands in private owner ship. The express ‘purpose | 
of the reclamation act is to secure the reclamation of arid. or semi- 
‘arid lands and to render them productive, and section 8 declares that 
the right to the use of water acquired under this act shall be appur- 
tenant to the land irrigated and that beneficial use shall be the basis, 
the measure and the limit of the right. There can be no beacacial: 
use of water for irrigation until it is actually applied to. reclamation 
of the land. The final and only conclusive test of reclamation is pro- 


—. duction. This does not necessarily mean the maturing of a crop, but © 


— does mean: the securing of actual growth of a crop. The requirement 
as to reclamation imposed upon lands under homestead entries shall . 
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harefare be ieee likewise upon lands in private ownership, 
namely, that the land owner shall reclaim at least one-half of the 
_ total irrigable area of his land for agricultural purposes, and no 
right to the use of water for such lands shall permanently attach 
until such reclamation has been shown. 
Delinquency. ‘Under section 5 of the Reclamation Act— . 
' A failure to make any two payments when due shall render the entry sub- 
ject to cancellation with the forfeiture of all rights under this act, as well as of 
any moneys already paid thereon. 
This. provision evidently states the rule to govern all who receive 
water under any project, and accordingly a failure on the part of any 
water-right applicant to make any two payments when due shall - 
render his water-right application subject to cancellation’ with the 
_ forfeiture of all rights under the Reclamation Act, as well as of any 
moneys already paid to or for the use of the United. States upon any - 
water right sought to be acquired under said act. In the case of one 
who has made’ fotiesiond entry subject to the terms. of the Reclama- 
_tion Act the entry shall be subject to cancellation in case of such 
| delinquency i in payment, whether or not water- right “pplication has : 
been made by him. | 
Operation of sub-laterals. ‘The esata of operation of air sub- _ 
laterals constructed or acquired in connection with projects under 
the reclamation act is retained by the Secretary of the Interior to 
‘such extent as may be considered necessary or reasonable to assure to 
the water users served therefrom the full use of the water to which 
_ they are entitled. 
2 od AMES RekoueE: Ciara: ; 
Secretary. 


SCHOOL LANDS—NATIONAL FOREST—SECTION 10, ACT OF FEBRUARY 
22, 1889. 


{Back Hitis Nationa Forest. 


If the Black Hills National Forest is a permanent reservation for national pur- _ 
poses within the meaning of section 10 of the act of February 22, 1889, 
sections 16 and 386 therein are bythe express terms of. said act excepted 


from the grant for school purposes made to the State of South Dakota-by .— 


said section 10; and if, on the other hand, said national forest is only a 
temporary reservation within the meaning of. that act, the title of the State 
_ under its grant will not attach to the sections 16 and 36 therein so long as 
the reservation exists, in view of the fact that the lands were uusurveyed 


at the time the reservation was established. During the continuance of the _. 


reservation, therefore, lands in sections 16 and 86 therein may be admin- 
istered by the Forest Service in all respects as other lands in the reservation. 
First Assistant Secretary Pierce to the Commissioner of the General - 
(G.W.W.) ~~ Land Office, March 1,1909. | (S.W.W.). 
November. zt 1908, the Acting Secretary of Agriculture submitted , 
eee list, No. 1479, ee lands in the Black Hills 
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National Forest, South Dakota, requesting that said lands, which 
contain 46 acres, be opened, in accordance with the provisions of the 
act of June 11, 1906 (34 Stat., 233). This list was submitted with the 
understanding that the lands described therein aré not to be declared 
open to entry unless this Department should hold, in view: of the 
decision in the case of the State of South Dakota. v. Riley (34 L. D., 
657), that unsurveyed lands in South Dakota, included within the : 
limits of a national forest, which are afterwards found to be a.portion 
of section 16 or section 86, shall constitute a part of such forest not- 
withstanding the grant to the State made by section 10 of the enabling 
act of February 22, 1889 (25 Stat., 676). | 

Tt thus appears that, while there is presented a concrete ade on of 
the right to dispose be this particular tract of land under said act of 
- 1906, the Department of Agriculture also desires the views of this 
| Department as to whether or not lands, which were unsurveyed at the 
time of the creation of the national forest, if, upon survey, are found 
to embrace sections 16 and 36, constitute a part of said national forest, 
or whether title to such lands vested in the State, upon survey, under 

_ the grant made by. the pupae act for the a of common 

schools. | 

It appears that the lands involved herein are bainnieen within the | 
limits of the Black Hills National Forest. as created, September 19, 
1898. The subdivisional surveys were executed in the field, fom 


J uly 1 to November 18, 1903, and the plat, which was approved, May © | 


" 6, 1905, was filed in the ised land office on September 4 of that year. 
‘It is provided ; in. section 10 of the act of February 22, 1889, supra: 


- Upon the admission of each of said States into the Union, sections Nos. 16 
and 36 in every township of said proposed States, and where such sections, or 
any parts thereof, have been sold or otherwise disposed of by or under the 
authority of an act of Congress, other lands equivalent thereto, in legal sub- 
divisions of not less than one-quarter section and as contiguous as may be to 
. the section in lieu of which the same is taken, are hereby granted to said States _ 
for the support of common schools, such indemnity lands to be selected within 
said States in such manner as the legislature may provide, with the approval 
of the Secretary of the Interior : Provided, That the sixteenth and thirty-sixth 
- sections embraced in permanent reservations for national purposes shall not at 
-any time be subject to the grants nor to the indemnity provisions of this act, 
nor shall any lands embraced in Indian, military, or other reservations, of any 
character, be subject to the grants or to the indemnity provisions of this act 
until the reservation shall have been extinguished and such lands been restored 
to and become a part of the public domain. 

' Section 11. . . . and such lands shall not be subject to preemption, 
homestead entry, or any other entry, under the land laws of the United States, 
whether surveyed or. unsurveyed, but shall be Teserved for school purposes 
only.. : | 
It will be seen disk uesticn 10 pa provides that the eee 
and thirty-sixth sections in permanent reservations for national pur- 
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poses shall not at any time be subject to the school grant, and that 
such sections in temporary reservations shall not be subject to the 
school grant. until the reservations shall have been extinguished and 
___ the land restored to the public domain. a 
~ Section 11, on the other hand, expressly provides that the ios - 
sections shall not be subject to preemption, homestead, or other entry, _ 
whether sme or unsurveyed, but shall be. reserved for school 
purposes. | 
However, in this connection, it becomes necessary to consider the 
act of February 28, 1891 (26 Stat., 796), amending sections 2275 and 
9276 of the Revised Statutes to read as follows: | 


See. 2275. Where settlements, with a view to preemption ¢ or homestead, have - 
been or shall hereafter be made before the survey of the lands in the field, which - 


- are found to have been made on sections sixteen or thirty-six, those sections 


shall be subject to the claims of such settlers ; and if such sections, or either of — 
them, have been or shall be granted, reserved; or pledged for the use of schools 
or colleges in the State or Territory in which they lie, other lands of equal 


acreage are hereby appropriated - and granted, and may be selected by said 


State or Territory, in lieu of such as may be thus taken by preemption or . 
- homestead settlers. And other lands of equal acreage are also hereby appro- 


priated and granted, and may be selected by said State or Territory, where sec- | a 


tions sixteen or thirty-six are mineral land, or are included within any Indian, 
military, or other reservation, or are otherwise. disposed of by the United States: 
Provided, Where any State is entitled to said sections sixteen and thirty-six, 
or where said sections are reserved to any ‘Territory, notwithstanding the same 
_ Inay be mineral land or embraced within a military, Indian, or other reserva- 
tion, the selection of such lands in lieu thereof by said. State or Territory. shall 
be a waiver of its right to said sections. And other lands of equal acreage are 
- also hereby appropriated and granted, and may be selected by said State or Ter- 
ritory, to compensate deficiencies for school purposes where sections. sixteen or 
thirty-six are fractional in quantity, or where one or both are wanting by reason 
_.of the township being fractional, or from any natural cause whatever. And it 
_ghall be the duty of the Secretary of the Interior, without awaiting the exten- 
sion of the public surveys, to ascertain. and determine, by protraction. or other- 
wise, the number of townships that will. be included within: such Indian, 


military, . or other - reservations, and thereupon the State or Territory shall be 
entitled to select indemnity lands to the extent of two sections for. each of said 


- townships in lieu of sections sixteen and thirty-six therein; but such selections 
may not be made within the boundaries of said reservations : Provided, however, 
_ That nothing herein contained shall prevent any State or Territory from await- 
ing the extinguishment of any such military, Indian, or other reservation and 
the restoration of the lands. therein embraced to the public domain and then 
taking the sections sixteen: and thirty-six in place therein ; but. nothing in this . 

- proviso shall be construed as confer ring any right not now existing, — 
See. 2276. That the lands appropriated by the preceding section . shall. be 
. selected from any unappropriated, surveyed public lands, not mineral in charac- 
‘ter, within the State or Territory where such losses or. deficiencies of school. 


| sections occur; and where the selections are to compensate for deficiencies of _ 
school lands in fractional townships, such selections shall be made in ac. 


cordance with the following principles of adjustment, to wit: For each township 
or fractional township conta i ne: a greater quantity of Jand than three-quarters 
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of an entire township, one section; for a fractional township containing a 
greater quantity of land than one- ‘half, and not more than three-quarters of a 
township, three-quarters of a section; for a fractional township containing a 
greater quantity of land than one quarter, and not more than one-half of a. 
township, one-half section; and for a fractional township containing a greater 
_ quantity of land than one entire section, and not more than one-quarter of a 
_ township, one quarter section of land: Provided, That the States or Territories . 
- which are, or shall be entitled to both the-sixteenth and thirty-sixth sections in 
place, shall have the right to select double the amounts hamed to compensate 
for deficiencies’ of school land in fractional townships. 

As thus amended, section 2975 materially modifies both section 10 
and section 11 of the enabling act of 1889, supra. The former section 
is modified in that the indemnity to be selected may be taken any- 
where within the limits of the State, and further that where school 
sections are embraced in temporary reservations, it is made the duty 
of the Secretary of the Interior, without awaiting the extension of 
the public surveys, to ascertain by protraction or otherwise the num- — 
ber of townships that will be embraced in any temporary reservation, 
and thereupon the State shall be entitled to select indemnity to the 
extent of two sections for each township, in lieu of sections 16 and 36, 
and section 11 of the enabling act is so modified that by settling on a 
school section prior to survey of the land in the field, a homesteader 
may defeat the right of the State to that portion of the school section — 
settled upon, and the State is relegated to the taking of indemnity - 
_ therefor. It will thus be seen that while additional advantages are . 
afforded the States by the amendatory act of 1891, some restrictions 
are also imposed on the States by the amendatory law | | 

This Department has repeatedly held that a State admitted. into | 
the Union, under the said act of 1889, acquired no rights to lands. in be 
sections 16 or 86, prior to the survey. (See State of Washington »v.. 
Kuhn (24 L. D. , 12); Todd v. State of Washington (24 L. D., 106) ; 
South Dakota v. Riley (34 L. D., 657) 5 South Dakota »w. Themis 
(35 L. D., 171). In these decisions it 1 announced positively that 


- the. erovisions of the act of February 22,1889, wherein they conflict 


_with sections 2275 and 2276, Revised Statutes, as amended, are super-— 
seded by the provisions of said amended sections, and that the grant 
of the school lands, provided for in the act of 1889, must be adminis- 
tered and adjusted in accordance with the later iescianon. | 

The very language of the act of 1891 shows that Congress contem- 
plated that the claims of the States to said sections 16 and 36 might | 
be defeated by reason of other disposition being made of the same, ' 


_ because provision.is made for indemnity in the event that said sec- 


tions are included in any national reservation, or are otherwise dis- 
posed of, clearly showing that Congress, or the. prccucive departments, 
under authority of Congress, might make some other disposition of _ 
the land. The act of 1891, amending sections 2275 and 2276, le | 
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restricting in some respect the grants made by the prior act of 1889, 
also conferred additional privileges upon the States in sonneclion 
with these grants; for example, by the terms of the amendatory law, 
the States are not confined in the selection of indemnity lands to 


tracts contiguous as may be to the lands lost in place, but the States _ 


may take such indemnity anywhere within their limits. The States, 
having availed themselves of such privileges, and others granted by ~ 
_ the amendatory legislation, must a= accept any restrictions eo 

_ thereby. — | | 
~The act of admission, with its nce respecting school lands, was 
not a promise by Congress that, under all circumstances, either then. 
or in future, the specific school sections were or would become the 
~ property of the State, because the possibility of other disposition was 
contemplated and due provision made therefor. The right of Con- 
‘gress to make such other disposition was clearly recognized in the. 
act, and, at the same time, provision was made for the selection of . 


- denny under such circumstances. In Minnesota v. Hitchcock 


(185, U. S., 373), the court refers to the act of February 28, 1891, and | 
- In no way questions its validity.. | 
Moreover, as shown above, the act of neieson expressly provided 
_ that sections 16 and 36 embraced in permanent reservations for 
national purposes should not. be subject either to the grants or the : 
indemnity provisions of the act; and, further, that no lands embraced 
_ in Indian, military or other reser vation of any character should: be 
subject to the grants or the. indemnity provisions until the reservation | 
shall have been extinguished. 7 
Therefore, conceding, but not deciding, at this Gus ‘that national — 
- forests are permanent reservations for national purposes, as may pos-— 
sibly be inferred from the language of the first section of the afore-. 
said act: of June 11, 1906, and, as may also be inferred from the 
| language employed by Gone in making appropriations for the 
support of forest reserves; which, it is declared, shall hereafter be — 
known as national forests, it follows that the 16th and 36th sections 
were expressly excepted from the grant made to the State by the 
enabling act. If, however, it be assumed that a national forest con- 
-stitutes.only a temporary reservation but, as in this case, was created 
. prior to the survey of the land, it follows from the enabling act of 
- 1889, as amended by the act of 1891, supra, that the State’s title does _ 
not attach until the reservation is extinguished and the land restored _ 
‘to the public domain. As long, therefore, as the reservation exists, — 
land in the 16th and 36th sections may be administered by the Forest 
Service in all respects as other lands in the reservation are adminis- 
tered and the State may not interfere therewith. a 7 
However, in the case under cousider ation, it appears that one Jacob 
_ Thompson settled. on the land, May 23, 1902, under a contract of 
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purchase entered into with one Timothy D. Coleman,-.a squatter, and 
‘maintained continuous residence and cultivated the land until Feb- 
ruary 10,.1906, when the said Coleman, by suit upon the. contract, — 
had in a local court, obtained a decree for Thompson’s removal from 
the land by the county sheriff. It will thus be seen that Thompson’s . 
settlement was initiated after the creation of the Black Hills National 
Forest but prior to the survey of the land. a, 

In your office report of December 2, 1908, submitted upon this mat-— 
ter, it is stated that the land applied fo is situated in Lawrence 
County, respecting which it is provided by section 4. of the act: of 
June 11, 1906, that no homestead settlements or entries shall be al- 
lowed except. és persons occupying lands therein prior to January 1, 
1906. This provision of the act as construed by your office eaten: 
_ plates a settlement established prior to January 1, existing on that 
date and continued to the date of application, eid as, in the judg- © 
ment of your office, Thompson’s claim does not meet this requirement _ 
of the law, you recommend that his application, upon which the land | 
was listed by the Department of Agriculture, be denied. 

The Department cannot adopt this view of the case. Thompson is | 
shown to have been a settler on the land prior to the survey, and, in 
the absence of a forest reservation, such settlement of itself would: : 
have operated to defeat the State’s Ate: Thompson’s alleged contract | 
with Coleman need not be considered because the latter, having only 
a squatter’s right, could make no contract which would in any way 


-. be binding on the Government. True, Thompson did not present his 


application for entry within ninety days after the filing of the plat 
of survey, but the land at that time was a part of the forest reserva- 
tion and his failure to present his apoeton for entry might be justi- 
fied by reason of that fact. | 
_ In the opinion of your office the fact that Mvompson4 was femneued 
from the land by order of the court on February 10, 1906, constituted — 
an abandonment or extinguishment of his claim, but this is plainly. 
contrary to the well-recognized rule that absence under duress does 
not constitute abandonment. . Whether Thompson was actually re- 
moved from the land does not appear. The letter from the Acting 
Secretary of Agriculture merely states that a decree for his removal 
by the sheriff was secured, but that is altogether immaterial. Ee was 
a settler prior to survey and continued to ‘reside on the land until — 
after the passage of the act of 1906. By reason of his settlement prior 
_ to survey he secured a right superior to that of the State and, by 
reason of the act of 1906, he may, if qualified and under proper con-— 
| ditions, be allowed to enter land within a national forest. _ 
It is so ordered and your office will take one necessary action to | 
carry these instructions into effect. 7 - 
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SOLDIERS ADDITIONAL—~REMARRIED WIDOW-—SECTION 23807, R. Ss. 
Joun D. Ineram. 
The widow of a soldier who made homestead entry in her own right for Jess 
| than 160 acres and remarried prior to the adoption of the Revised Statutes 
is not entitled to an additional entry. under the provisions of section 2307 


of the Revised Statutes, notwithstanding she may again have. become a 
. widow and was unmarried at the date of the adoption of such statutes. 


* First Assistant Secretary Pierce to the Commissioner of the General ; 


(G.W.W.) Land Office, March 1, 1909. (J. R. W.) 


Delilah Tuttle, formerly widow of Benjamin Bratton, and John 
D. Ingram, her assignee, each appealed from your decision of Decem- 
ber 22, 1908, rejecting Ingram’s application under sections 2306 
and 9307 of the Revised Statutes to enter the SW. 4 4 SW. 4, ec. 
24, T. 2, R. 30 E., N. M. M., Roswell, New Mexico. 

Benjamin Bratton eeadercd the requisite military service in Co. 
KE, 76 Illinois Infantry Volunteers, from August 22, 1862, to his 
death March 18, 1863. June 4, 1868, Delilah Bratton, his widow, in 
her own right as head of a family, made entry for the SE. + SE. 4, 
Sec. 17, T. 62 N., R. 18 W., 5th P. M., Boonville, Missouri, canceled 
by relinquishment. December 29, 1875. December 26, 1869, she mar- 
ried Asa C. Tuttle, who died, eb was buried March 4, 1877, leaving’ 
Delilah his widow, who has not remarried. Désinbar: 10, 1906, she 
assigned her right as to forty acres, to Henry N. Copp, ic. Decor’, 
ber 26, 1906, assigned to John D. Ingram, who, August 18, 1907, 
applied to make the entry in question. On these facts you held that: 

At enactment of section 2807 and the act [of April 4, 1872, 17 Stat., 50, and 
June 8, 1872, 17 Stat., 833], upon which said section was based, Delilah Tuttle 
was not unmarried, but was the wife of Asa C. Tuttle. An additional right 
under said.section did not exist, as by her marriage she changed her status, 
_ becoming the wife of Asa C. Tuttle, and the right not being in esse, it could 


not spring up and Mrs. Tuttle could not be vested as a beneficiary thereof 
when she became widow of her second husband. ; 


—Itis assigned for error and argued that as Mr. Tuttle ae in 187 1, 


| she -has since that time been unmarried and competent to exercise . 
the right conferred by the act. The question presented is, whether — 


‘Mrs. Tuttle became beneficiary of the additional entry provision of -- 


section 2307. , : 

— -The act of 1872, section 1, esac on a class of et on ae per- 
* sons, as reward for service rendered, right to enter a full quarter — 
section regardless of whether double minimum or ‘not, with. other. — 
benefits not here material. Section 2 then provided compensation. 
of an.additional right to such persons as had entered a less area than 
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the full quantity permitted. Some of this meritorious class had 
died, and section 3 preserved the right to a fixed order of successors, 
viz: 7. To the widow if unmarried; and, 2, if she were remarried or 
dead, then to the minor orphan children: "The widow took nothing _ 
at ae and the benefit passed immediately to the children or ~~ 
second class, who take as donees of the statute, and not by inheritance. ~ 

Mrs. Bratton made her entry before the statute and as head of a 
family in her own right as such, not in right of the soldier. In 1869, 


before enactment of the statute, she remarried and by its terms was 


without its benefit. If there were minor children, the full benefit 
passed to them, and entry might have been made, by a guardian, for 
the full area their father might have made were he living, as they, 
under section 3, were next in order of succession to their mother 
then remarried. The statute does ‘not provide that on their failure 
to exercise the right during minority it shall revert to the remarried: . 
widow, if then competent to take. 

This is not inconsistent with any published decision cited by coun- 
sel or found. by the Department. In John M. Maher (34 L. D., 342) 
it appears that the soldier’s widow, Mrs. Herriford, eed De- 
cember 11, 1883, so that an additional right, upon the facts of that 
case, vested in her on passage of the act in 1872, and the same condi- 
tion of facts existed in Inkerman Helmer (34 L. D., 341), the date 
of the widow’s remarriage being given as April 21, 1889. In John 8S. 
Maginnis (32 L. D., 14) the date of remarriage was March 14, 1901.. 
In John C. Mullery (84 L. D., 333) the widow died July, 1887, not 
having remarried. In Henry 8. Kline (86 L. D., 811) the widow re- 
married prior to the statute and so remained to her death. The case 
is decisive of the present one. 

Your decision is affirmed. 


CONFLICTING APPLICA TIONS—PREFERENCE RIGHT OF SETTLER— 
sehen et PRACTICE. 


CLARK ET AL. v. SMITH. 


. The provision of section 3 of the act of: May 14, 1880, | according to persons. who 
settle upon public lands with. the intention of claiming the same under the 
homestead laws. a period of ninety days after the land has become subject 
to entry, filing and selection within which to file applications to enter, gives 
a preference right to the land, if asserted within that ae -but no. 
preference in the order of filing or adjudication of right or claim. | 


Where the first legal applicant for a particular tract of land after the opening .— 


presents a timber and stone declaratory statement therefor, it should not | 

_ be suspended, until the expiration of the ninety- day period to await. the . 
_ assertion of a possible settlement claim for the same land, but should be ' 

| placed of record and proceeded wa in the usual manner, the date for the 


¢ 
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submission of proof. thereon, iesesee eine set beyond the ninety-day 
period; and any subsequent applicant for the same land, claiming prior 


settlement thereon, should be notified of the conflicting timber and stone 7 | 


sppphcaiten and a hearing ordered upon the allegation of prior. settlement. | 


first Assistant Secretary Preree to the Commissioner of the: General 


(G. W. W.) — Land Office, March 38,1909. - | (Gi A. W.) 


Hattie M. Clark nl Belle Merriam have filed separate appeals 

from. your office decision of February 1, 1908, which affirmed the 
~ action of the local officers in the ‘Sacmmmente. ‘Oslifornia, land dis- 
_ trict, permitting Robert O. Smith to make homestead entry of lands 
in such. district against their protest that their timber and stone ap- 
_ plications, tendered six days earlier, were prior adverse claims. 
Counsel for the homestead entryman protest. against considera- 
tion of the appeals inasmuch as they were not filed in the local 
‘office until five months and two days after. the date of the decision 
appealed from. Action on the appeals was suspended by the De- | 
partment, and the local officers requested to forward evidence of | 
service of notice of your office decision of February 1, 1908, upon - 
Clark and, Merriam. Under date of Je peuety 20, 1909, the receiver 
wrote: . | 

“I now report that your letter of February 1, 1908, was served on C. Hi. Swezy, 
attorney for * * * Clark and Merriam, and that timely and on July: 3, 
1908, the appeal of Belle Merriam and Hattie M. Clark was filed in this office. 

The appeals will therefore be considered upon their merits: | 

The land in controversy is in township 6 north, range 15 east, Sacra- 
mento, California, land district, which township (formerly a part | 
of the Stanislaus National F orest) was restored to settlement Decem- 
ber 14, 1906. | | 
_ By letter of February 98, 1907, the lands were made chied to 
entry, ab: and eee on 1 Angust 15, 1907, the published notice © 
reading: 

Notice is oe given, that on December 14, 1906, the Secretary of the In- 
terior released the following described areas from the temporary withdrawals 
. made on December 24, 1902, and January 23, 1904; for forest reserve purposes, 
and restored to settlement all the vacant public lands, not otherwise reserved, 


‘therein; and that the said lands so restored to settlement on December 14, 1906, 
will become subject. to entry, filing and selection, under the usual restrictions, 


at the respective United States land offices for the districts in which the released | 


lands lie, viz., Sacramento and Independence, California, on August 15, 1907, ete. 


August 15, 1907, Hattie M. Clark offered her timber land. applica- : 
- tion for the ‘SE. 3 NW. 4, E. 4 SW. 4, and SW. 4 SW. 4, Sec. 28, 
T.GN, RISE, md later in the came day Belle Martini baer 
a similar application for the SW. + NW. 4, Sec. 34, and the S. 4 
NE. 4, and the SE. 4 NW. 4, Sec. 33, ne township aad range. These 7 
appneavions were held by the local a without action, pending. 
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the expiration of the three months’ period during which Deer settlers 
on the land are permitted to make entry, ete. | 
September 3,.1907, Robert ©. Smith filed appear asigd August 
21, 1907, to make homestead entry for the S..4 SW. 4, Sec. 28, and 
the EK. 4 NW. 4 , Sec. 38, township and range above mentioned alleging 
in ead woplication that he made actual settlement upon the land, 
with the intention of making the same his home, on August 12, 1907, 
_ and had been residing thereon since. eras was permitted to male | 
homestead entry. 
The timber land application of Clark is in conflict with Smith’s Ss. 
homestead ‘entry as to the S. 4 SW. 4, Sec. 28, while the timber land 
application of Merriam is a conflict with Smith's ay as to the 
SE. 4 NW. 4, Sec. 33. a 
Sentence, 14, 1907, the receiver of the Sacraments land atibes in-. 
- formed Clark ani Mena, by letter, of the conflict between their 
applications and the entry of Smith. Both appealed from the action | 
of the local officers, urging, among other things, that such officers 
erred in not filing their timber and stone applications and issuing | 
notice for publication, etc., there being no conflicting claims to the 
tracts involved on August 15, 1907, the day they presented their 
7 applications, which they held were. the first legal applications for 
- lands declared by the Department open on that day to entry, filing — 
and selection. They prayed that their applications be ordered filed 
as presented, that notice be ordered issued so that they might proceed - 
with said applications according to law, and that Smith be allowed 
such rights to be heard as properly belonged to him. 
By decision dated February 1, 1908, your office affirmed the action 
of the local officers, therein holding: , , 
Settlers. upon the Jand in question having ninety days after the land became 
subject to entry, filing and selection within which to file their applications to 
enter, your action receiving and suspending the Haier Jand applications filed. 
on August 15, 1907, was clearly correct. . 
* na * % : * x om 
As Smith ‘filed his homestead application within the ninety days preference. 
AER. awarded settlers, which alleged settlement on the land, your action allow- 
_ing his. entry was correct and is hereby | affirmed and the timber application . 
~ rejected as to the land in conflict, . 

A further appeal brings the case pelos: this Deak | 
Under section 3 of the act of May 14, 1880 (21 Stat., 140), settlers — 
upon lands with the intention of claiming the same ree the home- 
stead laws are accorded ninety days after ‘the land has become subject — 

to entry, ae and ey within which to file their appicanons to. 
enter, — : 
The act gives bona fide settlers : a pie erence right to the land, if the | 
claim is asserted within a limited period, but no preference 4 an. order 
of fling. or adjudication of right or ee The land here ane been 
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declared open to entry, filing and selection on August 15, 1907, if 
Clark’s and Merriam’s timber land applications were pnoner ly: pre- 
sented and the first legal applications for the land, they should have 
been then and there made of record, publication proceeded with, and 


a day set for the making of proof, which day should have been set 
far enough in advance to make allowance for the ninety days’ prefer-_ 


ence period. When Smith presented his application to make home- 


stead entry, as it was within ninety days from the date the land was 
restored to entry, it should have been received and filed and Smith 
informed of the prior conflicting applications of Clark and Merriam. 
A hearing should then have been had upon Smith’s allegation of 


prior settlement, to determine the respective rights of the parties. 


For the reasons above stated, your office decision is modified. | 


-. The local officers should be directed to order a hearing, of which due — 


notice should be given all interested parties, and pEponumy, affon ded 
such parties to present their claims. . 


Ostremm v. Byure. 


Motion for review of departmental decision of October 28, 1908, , 


al 37 L. D.. 212, denied oy First Assistant Secretary sisi March 5, 


~ 1909. 


PRACTICB-ORAL ARGUMENT—WHEN ALLOWED. 
A W. (asa 


‘While as a cule ie aanaetnent will permit. oral ee in contested cases 
pending before it when requested by both parties, or upon the application 
of either where the questions involved may affect the public generally, yet 


in ordinary cases, where only individual interests are involved and the — 


. is decision to be rendered will affect only the particular case, the party apply- 
ing for the oral argument must first. obtain the assent of the opposing party 
before his application. will be allowed. 


First Assistant memnenery Pierce to A. Ww. Lafferty, Portland, pa | 
(G. W.W.) March 9,1909. (8. W. W.) 


The Department is in receipt of your three letters of February OD = : 


1909, requesting that the cases of Fred Fogel v. Bertha Willis, Victor 
S. Howard ». William R. Ellis, and Bertha Faude v. Joseph Kosydar, 
involving contested homestead entries in the former Siletz Indian 
Reservation, be set down for oral argument at as early dates as pos- 
sible, and that due notice thereof be given the parties in interest. | 
As grounds for your request you state that the value of the prop- = 
erty involved in each case is approximately $10,000, and that the 
issues are. such that they can be more clearly presented and better. 
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understood if oral argument is pallowed: that no hardship. will: be | 
imposed upon the contestants by allowing oral argument, because. 
~ gounsel in Washington fully conversant with the issues involved can 
be secured at reasonable cost, and that, if necessary, the value of the 
property and the importance of the questions justify the sending of: 
counsel to Washington to argue the cases. 

In reply I- wish to say that the. Department is always nlsaseal to 
have all cases pending before it discussed as fully as possible, both by 
brief and oral argument, and to that end oral argument is seldom, if 
ever, denied whenever both parties in interest request it, and if ques- 
tions are involved the determination of which may affect the public 
_ generally, oral argument is usually allowed upon application of either 

party to the controversy. | 
_ However, in ordinary cases of contested entries where only indi- - 
vidual interests are involved and the decision to be rendered is usually 
dependent upon the facts of each case, the Department is not dis- 
posed to impose the expense of a long journey or the employment of 
additional counsel in Washington upon parties who are unwilling or. 
indeed who may be unable to undergo such additional expense. In — 
such cases oral argument is usually allowed only upon the request of 
both parties—not Sheeause of unwillingness to hear and consider any — 


argument that counsel may wish to present, because, as above stated, . _ 


the Department is always pleased to afford litigants every oppor- 
_ tunity in the presentation of their cases, but on account of considera- | 
tion which it is believed is due those parties who may not desire to - 
undergo the additional — oo necessarily incident to an oral 
argument, : : 

If, therefore, you will procure the assent of the opposing parties, 
the Department will be pleased to grant your application. 


PRIVATE LAND CLAIM—JURISDICTION OF LAND DEPARTMENT. 
SANTA TERESA GRANT. 


The land department is without. authority to pass upon the validity and extent 

of a private land grant confirmed and surveyed under decree of the Court of 

. Private Land Claims, or to determine as to the validity of the decree and 

survey, its jurisdiction, after approval of the survey, being limited to the 

ministerial duty to issue patent, all other matters being solely within’ the 
jurisdiction of the courts. ; 


, First Assistant Secretary Pierce to the Commissioner of the General 


(F. Ww. G.) ee Land Cee March 9, (1909. : (EB. KF. B. ) 


This apical 1s filed by the owners of a Spanish land grant, lying 


: | within, the Territory of New Mexico, known as the Santa Teresa. 
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oan from the decision of your soflics of August 26, 1908, ordering | 
a hearing for the purpose of determining whether the survey of said 
grant, made in conformity with a decree by the Court of Private 
Land Claims, extends into the State of Texas, and to determine “ as 
_ far as this [your] office can determine it, the true boundary between 

the State and Territory.” | 
The controlling question | at. issue is whether your office ‘has any 
jurisdiction whatever in the premises, either for: the purpose of de-_ 
termining any question as to the validity or correctness of said - 
survey, or as to the true boundary between the State of Texas and 
- the Territory of New Mexico, in any proceeding growing out of the 
confirmation and location of said grant. | 

The material facts necessary to a clear niece as of the issue — 
presented by the appeal may be very briefly stated. | _ 

The Spanish grant known as Santa Teresa was made prior to 17 90, 
| arid was a valid claim existing at the date of the acquisition of the ‘ 


Ps Territory of New Mexico by the United States from the Mexican 
government, which the United States, by the terms of the treaty, — 
were bound to recognize and confirm... It was confirmed by decree 
of the Court of Private Land Claims, created by the act of March 3, - 
1891 (26 Stat., 854), to adjudicate and determine as to the validity weet 


. of claims under. Spanish or Mexican grants, in the Territory of New 


Mexico, and other public land States and Territories named therein. — 


_ A survey of said claim was made in. accordance with the decree of . 
confirmation, and was: approved by the Court: Ji une 14, 1904, as 


having been made in conformity with the decree, after a hearing. SO 
upon a ‘protest against the approval of the survey, onthe ground that = => 


the grant, as surveyed, extended into Texas and covered lands. 708 
which persons held patents from the State of Texas. = 
_ . The significant facts disclosed by this statement. are: First, that 7 

the Court of Private Land Claims, which has sole and anchisine 
jurisdiction to determine whether said survey isin conformity with — 
its decree, has determined that question, and, second, that no public 
lands. are embraced -in that survey and no right to such lands is: ) 
involved in this controversy. : 

Your: office assumed to exercise jurisdiction in this matter upon 
the ground that no jurisdiction was vested in the Court of Private 
Land Claims to determine as to the validity of any Spanish or © 
Mexican grant lying within the State of Texas. | , 

But that is a matter over which your office has no jurisdiction, 2 
although the patent, which must -be issued in conformity with the. 
approved survey, would be absolutely void as to any lands over 
which the court had no jurisdiction. - Your,duty is to issue the patent _ 
| and leave it to the courts to determine whether any Sa embraced | 
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in the approved survey are situated i in the State of Texas, jones 
to the recognized boundaries, and: whether the decree covers lands 
over which Ale court had no jurisdiction. A hearing by your office 
_ to determine any such question would be futile, as no decision which 
might be made by your office. could be enforced, whatever aay be 
the result of the hearing. 

The act of March 3, 1891, avai the Geax of Private fai 
Claims with exclusive jurisdiction, subject to appeal to the Supreme 
_ Court, to determine as to the validity, extent and boundaries of 
“Mexican and Spanish grants in the States and Territories named — 
in the act, so far as concerns the interest, of the United States. 
-  (Ainsa 2. New Mexico and. Arizona Railroad Company, 175 U. 8. 

76, 80.) 

Tt provided that, after final decree it shall be the duty of the 
clerk of said court to certify that fact to the Commissioner of the 
General Land Office, with a copy of the decree of confirmation, stat- 


a ing the location, boundaries and area of the tract confirmed, and 


the Commissioner shall thereupon cause the tract so confirmed to be 
surveyed at the cost of the United States. : 

The Commissioner has no power to determine as to ibs correct- | 
ness of that survey, or to adjudicate and determine any question 


‘whatever. His duties are purely ministerial. He is required to 
. transmit the survey to the court émmediatels y upon the receipt thereof, 
with or without objections thereto, and. it is the exclusive province _ 


of the court to determine if said survey is in substantial accordance 


with. the decree of confirmation and any objections filed thereto. 


“When any survey is finally approved by the court, it shall be 
_ returned to the Commissioner of the General Land Office, who shall 
as soon as may be cause a parent to be issued thereon to the con- 


 firmee.” (Sec. 10.) 


_A somewhat similar question. was need in the case of Ely’ S 
Administrator v. Magee et al. (34 L. D. , 506), in which it was held 
that your office has no authority to adiadee and determine any ques- 


tion involving the validity and extent of a grant which has been 
confirmed and surveyed under a decree of the Court of Private Land 


Claims, and that you are required, by the express terms of the act, _ 


to perform the ministerial duty of issuing a pane in conformity A, 


with the decree and approved survey. 
Any assumption of authority to determine as to the validity of the © 


decree and survey, or the extent of the grant, would be a net pao _ 


of the prerogative and jurisdiction of the court. 

The question.as to whether your office can exercise jamedicnon fot | 
| any purpose whatever over lands within the boundaries of a survey - 
| ot a ‘Mexican or Spanish grant made in contonmty with a decree of 
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| confirmation by the Court of Private Land Claims came before the - 
_. Department in the case of the Brazito Grant (36 L. D., 117). That. 
- was an appeal by the owners of the Santa Tomas de Yturbide Colony 


grant from a decision. of your office approving a survey of the Brazito” | 
grant, which had been confirmed by act.of Congress of June 21, 1860. Poe 


There was a conflict between the two surveys. 

The Department held that your office not only had authority, but 
that it was your duty, to ascertain the boundaries of the Brazito grant — 
and to approve the survey thereof, although such survey may conflict — 
with the survey of the Colony grant made in conformity with the: 

- decree of confirmation by the Court of Private Land Claims; for the 


- . reason that the 18th section of the act creating the Court of Private 


Land Claims provided that “no claim shall be allowed for any 
land the right to which has hitherto been lawfully. acted upon and 
decided by Congress or under its authority,” and that the owners of. 
- the Brazito grant were entitled to have the boundaries of their grant, _ 
as confirmed by the act of Congress, definitely ascertained by an ap- | 
proved survey by your office, leaving the parties to litigate between 


' themselves in the proper forum as to woes Is entitled to the land 3 in 


conflict. — , 
In United States v. Conway (175 U. S., 60, 69),1t was directly held on 
. that the Court of Private Land Claims had no right to adjudicate as 

to the respective merits of claims or titles to lands in conflict: . 

‘The duty of the court under section eight, “to hear, try and ‘Astertmine the 
validity of the same.” [the grant] “and the right of the claimant thereto, its. 
extent, location and boundaries,” is discharged by determining the extent and 
validity of the grant as between the United States arid the grantee, and it is 
not incumbent upon the Court of Private Land Claims to determine the priority | 
of right as between bim and another grantee. Such private rights are ee . 
preserved in the eighth and thirteenth sections. ; 
—. But it does not follow that your office has any authority to ie . 
termine whether the court exceeded its jurisdiction, inasmuch as . 
you have no jurisdiction over lands lying in the State of Texas, that: 
‘no public lands are affected by said deeree, and no duty is Imposed 
upon: your office to determine as to any right growing out of or 
affected by said decree of confirmation. Your simple duty is to per-_ 
form the ministerial act of issuing the. patent so that all parties who 
may have any interest therein or be affected thereby may, in the 
proper forum, litigate as to their respective ee ee States v. 
Baca, 184 U. S., 653. ) 

Your decision ; is reversed. 
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MINING CLAIM—ADVERSE CLAIM—JUDICIAL PROCEEDINGS. 
Gypsum Piacer Cuarms. 
In determining whether an adverse judicial proceeding has been instituted 
| within the statutory peridd, the department. will not undertake to review 
an order of a court of competent. jurisdiction recognizing the initiation of 


such proceedings within said period, while the suit so begun is ee 
within said court. 


First Assistant Secretary road to the Sete of the General 
(F. W. C.) - : Land Office, March 9, 1909. ce B. C.) 


‘The Marblets Plaster Cotapany. has appealed from your office : 


decision of August 17,1908 (adhered to on review, October 6, 1908), 
wherein entry, No. 1300, made by the company May ite 1908, ‘for the 
Gypsum No. 2 placer mining cams ee the S. 4 NE. 4 NE. 4, 
SE. 4 NE. 4, and .N. 4 1 NE. ze: ee ane the Gypsumn No. 3 piecey 

aang oiaims, coverine ic Sh. 4 NE. + SE. 4, NE. 4 SE. 4 SE. 4, 


~ Sec. 28, T. 27 N., R. 32 E., a pa City, Nevada, iad dis- 


trict, was suspended to await the filing of the judgment roll in the 


ease of Emmons against the company, now. pending in: the State | 
district court. | 


November 20, 1907, ‘the company filed its applenton for the above 
named claims, winch are therein described as embracing, in addition 
to the tracts above mentioned, certain adjoining lands to the eastward 
lying in Sec. 27 of the same.township and aggregating in area 140 
acres, and on January 27, 1908, adverse claim, No. 344, on behalf of. 
Edward M. Emmons and Louis P. Boardman, was filed, ‘in which 
they allege their ownership and possession of the Nevada Gypsum 
‘lode mining claims, Nos. 1.to 6, inclusive, comprising 120 acres, sit- ~ 

‘uated in séctions 27, 28, 38 sad 34 of the above township, and that 
_ the lode claims are prior in right to,.and i in conflict with, the claims 
- applied for by the company. A copy of a plat, very unartificial in| 

_ form and not drawn to-scale, accompanies the adverse claim. No 
copies of location certificates or of cee or abstract of title . 
were filed with the adverse claim. Lo 

May 11, 1908, the company applied to mines the jac first | 
_- above deseribed. and expressly excluded from said application all 
those portions of its two claims situated in Sec. 27. At the same 
- time there was filed a certificate from the clerk of the State district 
court, stating that no suit involving the Gypsum Nos. 2 and 8 placer 
locations claimed by the Marbleite Gypsum Company— 
was pending, or had been commenced in said court on the first day of, March, 
_A. D. 1908, or at any time prior thereto, other than as follows: ‘That on Feb- 
ruary 26, 1908, there was received at my office by special delivery letter from 
L. A. Boardman, Esq., attorney for the plaintiff, a. complaint wherein Ed-. 

ward M. Emmons is plain. and Marbleite Plaster Come a corporation, 
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is defendant, with the request. that said complaint be filed and a. summons 
"issued thereon. That said complaint was not- filed until March 2nd, 1908, at 
which time said complaint was filed in. my office and a summons issued thereon ; 
and said summons thereafter sent by mail to said L.A. Boardman at San Fran- 
cisco, California. That on April 3rd, A. D. 1908, upon request by letter from — 
said L. A. Boardman, the order, a certified copy of which is attached hereto, 
Was made by Hon. W. H. A. Pike, one of the judges ofthe said court, and on 
said: date filed in said cause. That thereupon, acting under said order, I 
erased: from the original file marks on said complaint the words “March 2nd” 
and inserted in place thereof ‘“‘as of Feb. 26th,” so that the file marks on said 
complaint now read “ Filed as of Feb. 26th, 1908,” instead of “ Filed Mar. 2nd 
1908,” as it did until April 8rd, A. D. 1908. That on said April 3rd, 1908, the — 
_ original summons which had been issued on March 2nd, 1908, was returned to. 
me, and by the direction of said L.A. Boardman. I then destroyed said original 
. Summons, and. on said April 3rd, 1908, issued a new sulInmons.a copy. of we 
was thereafter served on said defendant. | 


_ The order of the court referred to is as follows: 


It appearing to the satisfaction of the above entitled: court and the judge 
thereof, that the. complaint in the above entitled action, together with all 
ecessary fees was received by the clerk of the above court on the 26th day 
of February, with instructions from plaintiff to file the same and ‘issue sum- 
“mons thereon, forthwith; that thereafter the said clerk filed the said complaint 
and issued said summons as of the 2nd day of March A. D. 1908 : 

_Itis therefore ordered that the said clerk forthwith file said complaint and 
issue said summons as of the said 26th day of February, A. D. 1908, the actual 
day when said complaint was so delivered to said cre with the aforesaid re- 
quest and instructions, , 


Counsel for the company at the same time submitted an éxtensive 
brief, in which it was contended that there was no suit or proceeding | 
commenced ; in court within thirty days after the filing of the adverse — 
claim, for the reason that the complaint in the suit referred to was not , 
in fact filed in time and that no summons was issued in time. They 
further urged that the showing made in the clerk’s certificate was 
amply sufficient to authorize the allowance of entry. The local 
officers apparently were of this opinion, and, on the same day, issued 
final receipt and certificate. e. 3 | ee 
- Your office, upon examining the record, Seclaeed the entry sus- 
pended, deeming the decision in the case of Catron et al. v. Lewishon 
(28. L. D., 20) controlling. The motion for review was filed and 
counsel fherain, in addition to reiterating their contention that ‘no. 
suit was: commenced 3 in time, attacked the sufficiency of the adverse 
claim itself, asserted that it failed to comply with the requirements 


- of the statutes and regulations; that it did not show the nature, 
. boundaries, or extent, of the alleged adverse claims, and was vague, 


indefinite and uncertain and not accompanied by copies of location — 
certificates or abstract of title; that the attempted lode locations were > 
void, being alleged lode iocations upon placer deposits; and that the — 
So- called adverse claim raised only an issue as to the character of the 
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‘land, hein lode or placer, of which question the land. department 
has exclusive jurisdiction. | | 
Your office denied the motion for review, holding that the case of 
Catron et al. v. Lewishon, supra, was sufficient authority for deciding. 
that, proceedings were commenced i in time to effect a stay of proceed-. . 
‘ings before the land department, and that the suificiency of the ad- 
verse claim should have been raised earlier in the proceedings, no 
objection ‘in regard to which, therefore, would now be considered. 

‘The company has appealed: contending that -your office’ decision 
_ is erroneous and attacking the same in nine specifications of alleged | 
error. 
The Nevada statutes (Cutting’s Compiled Laws of Nevada), cited 
by counsel’ on. behalf of the company “and applicable: here, are as 
follows: 3 
_ 3117. Sec, 22; Civil action in the district courts shall be commenced ne the 
filing of a complaint with the Clerk of the Court, and the issuance of a sum- 


mons thereon ; provided, that after the filing of the complaint a defendant in 
_-the action may appear, answer, or demur, whether the supimons has been 


issued or not, and such appearance, answer, or demurrer, shall be deemed a 


waiver of summons. 

8118. Sec. 28. The Clerk shall indorse on the Scomeuae the Bay: netthi, and 
~ year the same is filed, and at any time: within one year after the filing of the 
same the plaintiff may cause to be issued a summons thereon. The summons 
shall be issued and signed by the attorney of the plaintiff, or by the Clerk, and 
_ when issued by the Clerk shall be issued under the seal of the court. 

8128. Sec. 28, The summons shall be served by the Sheriff of the county . 
where the defendant is found, or by his deputy, or by any citizen of the 
‘United States over twenty-one years of age; and, except as hereinafter ‘pro- 
vided, a copy. of the complaint, certified by the Clerk or the plaintiff’s attorney, 
_ shall be served with the summons. When the summons shall be served by the | 

Sheriff or his deputy, it shall be returned with the certificate or affidavit of 
the officer, of its service, and of the service of a copy of the complaint, to the 
office of the Clerk ,of the county in which the action is commenced. When 
the summons is served by any. other person, as before provided, it shall be. 
~ypeturned to the office of the Clerk of the county in which the action is com- 
' menced, with the affidavit of such person of its service, aud of the service of 
a copy of the complaint. If there be more than one defendant to the action 
residing within the eounty in which the action is brought, a copy of the coml- 
plaint need be served only on one of such defendants. 

8724, Sec. 20. An action shall be deemed to be commenced, within the mean- 
ing of this act, when the complaint has been filed in the proper court, and 
summons issued and placed in the hands of the Sheriff cae the county, or other 
person. authorized to serve the same. ; 


The case of Catron et al. v. Lewishon, supra, relied upon by your 
office, involved an adverse claim on behalf of the placer location 
against. an application for lode claims. The facts here involved — 
are similar to those set forth in that case, with a difference, if any; 


~ 
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. Sree more unfavorable to the present. applicant’s contention. The — 
concluding portion of the decision is as follows: 


The” point of trouble in this ‘ease, however, is that it is insisted that the . 
filing was not in time, notwithstanding the fact that the court, by solemn 
order, when attention was called to the alleged illegal filing, sanctioned it, and 
assumed jurisdiction, and the effect of holding the order. “void would be: to 


- make a departmental ruling in relation to a proper construction of the statutes — 


of New Mexico, so as to deny to the courts of that State jurisdiction in a matter 
which they had directly assumed on consideration of the express jurisdictional 
question. 

Whether rightfully or eacneaiy there is a case pending in the district court 
‘in New Mexico, to determine the question of right of possession. If there is no 
jurisdiction the point can be clearly made and decided by the court; ... but 
where the very question at issue is involved in a pending case and the court has 
assumed jurisdiction, and an opportunity is afforded the parties to have a. 
judicial decision not only of the question of jurisdiction but of the. merits of the 
case as well, it seems to me that it is now premature for the Department to : 
declare that the court entertaining the case had no jurisdiction. 


See also the case of De Garcia et al. v. Eaton et al. (22 L. D., 16). 
The decision first cited is referred to approvingly in the case of - 
Madison Placer Claim (35 L. D., 551), wherein it was: held that 
failure to institute suit within the statutory period | constitutes: a 
waiver of the adverse claim. | 

In Lindley on ee 2nd namie, ® Sec. 759, the e following language : 
ds used: © oo : ge | 
The department claims the right to determine for itself the ee of fact 


in each case as to whether the action has been commenced within statutory 
period; but when an action has been commenced, and the controversy arises in 


the court. where the action is pending as to whether it was commenced in time — 


or not, the deter mination of this fact will be left to the court, and the depart- - 
“ment will decline to proceed ‘until the matter is there disposed of. 
The objection that the suit was not commenced in time must be brought to 
= the attention of the trial court: by answer on some appropriate. plea, if oe 

under the practice, in the peta. of a plea in ee eae | | 

The action once commenced, the stay of Snoceaniniee in the land office, which 
became effectual upon the filing of the adverse-claim, is prolonged and continued 
in force until the controversy shall have been settled or decided by the court. 
Until the decision. of that tribunal is OblamEd, the function of the land depart. 
ment remains suspended. . 

% x * : + e % ee, 

All acts of the department performed, or attempted to be performed, while a. 

suit is pending are null and void. 


| Snyder, in his work on mines, Sec. 713, states: 


’ The action is deemed to be commenced when the requirements of the law, ‘of | 
the state or federal district where suit is: brought, as to what constitutes the . 
commencement of an action have been complied with, If it is brought in the | 
state court, the question as to whether it has been duly commenced within the 


required time is one exclusively within the jurisdiction of such state court, and . 


cannot be reviewed by the jand départment or federal court. 3 
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. The. Supreme Court. of the United States, in the case of Richmond 
Mining Company v. Rose (114 U. S., 576, 582), answering a conten- 
tion: very similar to the one here urged, deed the following language: 


It is argued that, by reason of the failure to pay these fees within the time 
required by the statute of Nevada, the court acquired no jurisdiction of the case 
“until after the thirty days within which, by the foregoing section, the:.action 
was to be commenced ; and, also, that, because no process to appear was issued 
or served on the defendants within thirty days, the whole proceeding is void. 

There are several sufficient answers to these suggestions, — , 

1. We do not doubt that within the meaning of the act of Hinsio the 
plaintiffs did commence proceedings by filing their complaint on the 21st of 
October, eight days inside the thirty days which it allowed. — e 

2s Defendants having demurred within a few days after this commencement 
of the suit, and answered,.and gone to trial without raising this objection in the . 
proper time, cannot be permitted to do it now. — 

3. What constitutes the commencement of an action in a State court baits 
matter of State law, the decision of that court on is point. is not a federal 
question, and is not therefore reviewable here. 

These propositions also answer the objection of nonpayment of fees to the 
State, which is purely a matter of State concern, and if it could in any manner 
avail the defendant it must have been by motion at the Pee and before demur- 
ring or answering to the merits. » 


The Nevada statutes quoted geeks were operative at the time the 
Richmond-Rose case arose. | a 

Under the circumstances’ of this case, even mapedine that the 
question here presented is an open one, in view of the foregoing au- 
thorities, it clearly does not lie within the province of the land - 
department to say at this time that. the institution of the pending | 
suit was not a proceeding commenced in time within he purview of | 
the federal statute. Certainly the Department will not undertake to | 
review the validity of the order of the court pare, aoe to be called 
in question. | | 

The contention that the adverse. aa as ; such, is suiaae 3 In 
- form and substance does not favorably impress the Department. The 
instrument presented to the local officers was received and filed by 
them and treated as a-sufficient adverse claim. They permitted entry 
_ to be made because of the supposed failure of the adverse claimant 
to commence proceedings in court in due time, not. because the - 
adverse claim as such was insufficient. In the view of the Depart- 
ment, the adver'se claim has not been waived; it has not been dismissed 
‘and is, therefore, still pending and its affect to stay proceedings — 
before the land department i is still operative. Any question as to its 
sufficiency, in order -to be properly tested, should -be presented only 


after notice to the adverse claimant with an opportunity for him to 


‘bé‘heard in the premises. So far as appears in the present record, the 
adverse claimant has received no notice of the allowance-of the srt 
or of the attack upon. the adverse claim or its effectiveness | as a ) stay | 
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ae of proceedings in the land iepavenons But even. if this question 


were properly presented for determination, the contention urged 
would hardly induce favorable action. The instrument filed, while 
not fully complying with all the regulations, is believed to sufficiently 
“show the nature, boundaries and extent of ‘such adverse claim” 
within the purview of the statute. See in this connection the cases - 
of Kinney v. Von Bokern e# al. (29 L. D., 460) and McFadden e¢ ai. v. - 
Mountain View Mining and Milling Company (On. Review) (27 * 
LD. 858). e 
; The further contention that. the character of the land, whether lode — 
_ or placer, is the only issue raised by the adverse claim is untenable. . 

_ It follows that the entry was improperly and irregularly allowed and 
must be so treated and held in abeyance and suspended. to await the 
_ outcome of the mv ere suit and then to be disposed of in an appro-— 

7 Se manner, 

The decision of your office 1 1s accordingly affirmed, 


CAREY ACI-STATE SEGREGATION LISTS—INSPECTION OF LANDS. _ 
| Instructions. 
Dupartannr 0 OF THE INTERIOR, 


- Generat Lanp Orrice, 
Washington, dD. e., March 9, 1909. 
- InsPrcrors AND Seas AGENTS, : 
—. Department. of the nee 7 | 
| Genriemen : In order to avoid unnecessary expense, delay, aa 


annoyance to the Government, the states, and to. persons contracting me 


with the states to construct reclamation works in such projects, it is 
very important that'a thorough and comprehensive examination of 
the lands be made prior to segregation thereof, to the end that no 
lands shall be. segregated which are not desert in character and sus- . 
ceptible of reclamation because of their physical character and the 


available water supply.. Lands non-desert in. character, lands valua- 


ble for their timber, or lands containing deposits of coal or other 
, minerals, should be ‘reported for elimination from the’ selection lists 
‘as they are excluded by the terms df the act from the character of | 


~- Jands to be reclaimed; hence it is important that no such lands be 
included in any segregation. In brief, the time to ascertain whether > 


the lands are of the character subject to segregation under the Car ey 
Act, and whether there is water available for their pean is. 
prior to segregation. ; | 
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Therefore, in your inspection of lands listed, you will carefully 
examine each tract and report to the Department: | 
__ First, whether there is a growth of native grasses thereon sulicient 
to make an ordinary crop of hay in usual seasons if not grazed. © 

Second, whether they will produce a remunerative oo crop _ 
of any kind without irrigation. 

Third, whether they have thereupon a natural growth. ns trees; if 
so, giving by legal subdivisions the amount of timber upon each peace. 
the variety, approximate size and whether merchantable or not. 

In connection with your examination as to the desert or. non-desert 
character of the lands, you will ascertain whether the lands border 
upon streams, lakes, or other natural bodies of water, whether the ad- 
joining or nes lands produce agricultural crops or native grasses 


sufficient in quantity to be remunerative without irrigation, and any 


and all other material facts relating to the selected lands or lands 
in the vicinity, tending to oon their true character and 
classification. 
Fourth, the lands must be doaty examined to determine whether 
_ there are any indications of coal and other’ minerals thereupon, the 
report giving as nearly as possible their geological formation, specify- 
ing all mines located, opened, or being worked either upon the selected © 
lands or upon lands in the immediate locality. The report should — 
include not only the observations of the inspector or agent but any > 
other information he is able to bal from miners or other residents 
of the locality. 7 sce 

Fifth, the report must.also give an estimate of the population, if 
any, upon the lands withdrawn, describing specifically the settlements 
or other claims, and contain a statement describing the towns and 
other public improvements: in the vicinity. 
Sixth, if any irrigation systems have been sonstaiaied or Beoun | 


upon the project, they must be described in detail, including a state-. - | 


_ ment as to the kind of works used ‘to store, hold, or take the water, 
dimensions, material of which constructed, Rica constructed,. acre 
feet of storage capacity, present condition, and probable po rioll of | 
durability. This statement should also include a description. of 
canals, ditches and laterals, head-gates, intakes, turnouts, flumes, tun- 
nels, or other works, when built, condition, and probable period of 
durability, the position of the improvements being indicated upon a — 
diagram when feasible. 

Seventh, careful inquiry should be made with reference to the 
amount ce water claimed to be available for the project, the source of 
the appropriation title, and date of such appropriation, the approxi- 
mate amount of water actually available under valid appropriation — 
for use on the project, taking into consideration the amount of water 
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in the stream or streams and the rights of prior appropriators. This —_ 
may be given in total acre feet per season and the amount of cubic 
feet per second available for the entire project. ; 

- Eighth, the report: must ‘also. describe ‘the locations. of. the reger- 


_ _voirs, canals, and ditches proposed to be constructed for reclaiming — 


the lands, and state whether the plan of irrigation through and by = 
them is feasible. © 

Ninth, if possible an estimate as to the total. construction cost of 
the plant and ditches by which the lands are to be reclaimed must be 
given, the names of the persons, firms, or corporations who may have 
entered into contracts with the state to reclaim and irrigate the lands, 


‘- their financial standing and probable ability to oy out the terms © 


of their contracts. | 
Officers need not confine their report signees to the directions ere | 
in made, but in addition thereto should include a statement as to any 
- and all facts which they deem. to be material regarding the character 
of the lands, possibility of their reclamation and probability of the 
successful completion of the proj ject within the time prescribed by the 
law. | | 7 
Very respectfully, "Rep Dennerr, a 
: | | — Commissioner. 
* Approved: : | 

| R. A. Bauuinann, Scoretary. 


CHIPPEWA INDIAN LANDS—‘‘ CUT OVER” LANDS WITHDRAWN. | 
INSTRUCTIONS. . 


DEPARTMENT OF THE INTERIOR, 
Genera Land OFFICE, 
| | Washington, Dd. On March 3, 1909. 
— Reerstee AND RECEIVER, | 
Cass Lake, Minnesota. 
Sms: In accordance with the Ssepmnieidaen of ne Cornvtiae 
sioner of ‘Indian Affairs, and pursuant to departmental instructions | 
of March 10, 1909, all epi in the Winnibigoshish, Cass Lake, Chip- | 


 .pewa of the Mississippi and Leech Lake Indian Reservations, not in- 


cluded.in the National Forest created by the act of May 23, 1908 
(35 Stat., 268), and not yet opened to homestead entry, are hereby 
withing from homestead settlement and shall so continue for SIX 
months from date hereof. 

The purpose hereof is to withdraw Hom settlement for a tas 
time the lands known as °° cut over” lands | in said. reservations, set 
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—tlement on which as soon and as fast as the timber is removed is 
authorized by section 4 of the act cited, in order to permit Indians, 
or their heirs, who relinquish allotments within the limits of such — 
‘National Forest, as provided in section 3 of the act cited, and’ also 
iidians whose allotments in said National Forest are included‘ in 
State swamp selections, to select in lieu su lands outside of’ such | 
National Forest. | 
“Nothing herein shall be held to affect injuriously the ee of 
persons who prior to this date have actually settled in good faith 
on lands from which the timber has been completely removed. | 
| vey respectfully, | : . | | 
| | : ve ae at Toners Acting Commissioner. 
Approved: | ; 
R.A. Barnincer, Secretary. 


‘TIMBER—FREE USE-PUBLIC MINERAL LANDS. 
- RecuLaTIons. | 


The act of June 8, 1878 (Chap. 150; 20 Stat., 88), provides: 

' That all citizens of the United States and other persons, dona fide residents 
of the State of Colorado, or Nevada, or either of the Territories of New _ 
Mexico, Arizona, ‘Utah, Wyoming, Dakota, Idaho, or Montana, and all other — 
mineral districts of the United States, shall be, and are hereby, authorized and. 
permitted tc fell and: remove, for building, agricultural, mining, or other 7 
domestic purposes, any timber or. other trees growing or being on the public 
. lands, said lands being mineral, and not subject to entry under existing laws of 
_ the United States, except for mineral entry, in either of said States, Territories, 
or districts of which such citizens or persons may be at the time bona fide 
residents, subject to such rules and regulations as the Secretary of the Interior 
may prescribe for the protection of the timber and of the undergrowth growing 
‘upon such lands, and for other purposes: Provided, “The provisions of this act 
shall not extend to railroad corporations. 


In pursuance of the authority granted in the above section of the : 
act of June 3, 1878, the following rules and regulations are hereby 
prescribed for the protection of the timber and of the undergrowth 
upon such lands, and for other purposes incidental thereto. The 
attention of persons seeking the free use of timber:is particularly 
called to the fact that this act does not authorize the cutting of timber 
' from, any lands subject to any form of non-mineral entry. The 
act, applies only to lands subject to mineral entry. Lands subject to 
mineral entry are such lands.as are known to contain such’ deposits 
of mineral as. warrant a prudent person in expending his time or 

money in the reasonable expectation of bo oe a mine thereon. 
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The. proper bsitieay of. tlie timber and deren upon lands 
to be cut over necessarily varies with the. nature of topography, soil 
and. forests. . 7 | 
-.c Eérst. Qualified persons Ain the states a eet néiined - 
desiring to take timber for purposes authorized by law must make _ 
application for permit to cut timber, such application to be presented — 
or mailed to any Register or Receiver, or to the cue of Wield: 


“4 Division having jurisdiction over the nnd: 


- Second. Such application shall set forth the names and ipa resl- 
ae of persons applying to fell and remove, and the names and 


residence of persons who are to use, the timber; also the amount of — 


timber required by each person, and the use to be made thereof, and. 


_ the date it is desired to begin cutting; also, the lands to be cut over 


shall be’so described in the application that they may be identified 
from the descriptions set forth. The application must be verified by 
an applicant. Blank forms for making applications ny, be procured: | 
by addressing the Chief of Field Division. 

Third. Immediately upon receipt of an application, the Chief of 
Field Division shall cause investigation to be made of the lands, and 
of material statements in the application. If the Chief of Field 
Division finds the timber may be cut for the purposes permitted by 
law, he may authorize cutting to proceed at once under such named 
restrictions (within the scope of these regulations) as the protection 
of the timber and undergrowth, may. require. Such permit, or a 
refusal to erant permit, shall be subject. to revision by the Commis- 
sioner of the General Land Office. | 
Fourth. Upon completing investigation of any ceceiiea the 
Chief ‘of Field ‘Division shall make report to the Commissioner of 
the General Land Office. His report shall contain the application, 
copy of his permit, or letter declining to grant permit, and shall 


further show (1) whether the lands are rnineral, (2) whether persons ~ 


named in application’ are (a) qualified to fell and remove and (b) 
authorized to use the timber as.stated, (3) what percentage of the 


- matured timber may be taken consistent with proper protection of a - 
the remaining timber and undergrowth, with the facts upon which — 


he bases his conclusions; and what method of handling the tops, lops. 
and debris made by logging } is necessary for the protection of timber 

and undergrowth, and the facts upon which his conclusions are based. 
. Fifth. Permits granted‘ shall specify (1) the persons authorized to 


- fell and remove, arid those authorized to use, with amount and use’ — 


stated as.to each person; (2) identify the lands to be cut over; (3) 


that only matured timber may be taken, and the percentage of the 


total stand, acre by acre, to be cut; (4) the method of disposing of 
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| the tops na aii iebrie: and. (5) that the sae authorized shall 
be completed within twelve months of date of permit, or "application _ 
for renewal must be made. | 


| Siath. No timber may be cut in advances of a determined lawful ss 


use. 


ay No Aiibat not etal: may be Be Each cautaned es 7 


taken shall be worked. up and utilized for some beneficial domestic 
purpose. Persons taking timber for specific purposes only will be 
required to take only such matured trees as will work up to such 
- purpose without unreasonable waste. _ | 

Fighth. Brush, tops, lops and other forest abr fade in n felling. 
and removing timber shall be disposed of in the manner best adapted — 
to protecting the oe growth, and as stated in the permit . 
granted. | 

Ninth. No timber cut or removed under the provisions oe this act — 

may be transported from | or used out of the state or territory where | 
cut. 
: Tenth. Persons who commence euteng upon permit of Chief of - 
_ Field Division before final approval by the Commissioner will be 
liable to. the Government for a reasonable stumpage for timber so - 
‘taken in event the permit is not finally approved by the Commis- 
sioner. because improperly granted.. Where permits are secured by 
fraud, or immature trees are taken, or timber is not taken or used 
by persons in accordance with the terms. of the law, the Government 
will enforce the same civil and criminal liabilities as in other cases 
of timber trespass upon public lands. . 

Eleventh. Registers or Receivers receiving applications under this 
act will at once forward same to the proper Chief of Field Division, 
and notify the applicant thereof. 

Twelfth. Registers and Receivers are required to ascertain from 
_ time to time whether any timber is being cut from mineral lands, 

except as provided by this act, and notify the Commissioner of the 


Gerieral Land Office, or a spacial agent of such office, who will make | M 


any investigation required. Special agents will also keep informed. 
of all timber cutting: within their territory. | 
Thirteenth. These rules and regulations shall be in force from and 
| after May 1, 1909, and supersede all prior regulations hereunder. — 


FRrep DEnNETT, C ommissioner. | | 
“Appioved March 16, 1909: | 
R, A. Batuincer, Secretary. 
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as = Burr E. Hanpesry. 


Motion for 1 review of departmental | action of March 17, 1909, 
37 L. D., 348, denied by First Assistant ane Pierce, March 7, 
1909, 


ACCOUNTS—DEPOSIT OF PUBLIC MONEYS BY ‘RECEIVERS. 
Crrconar. 


as | Department OF THE mae 
: —. Geyerst Lanp Orricz, 

"Washington, DiC March pig 1909. 
Recnrvers oF ‘Soa Moneys, | 
7 United States Land O fices. 

Sirs: It is sbectvad that some receivers of public moneys of United 
- States land offices are not complying with instructions contained in 
circular No. 47 of ane Treasury. a aca dated se 5, 1908, 
requiring: | | 


Collectors and surveyors of customs, eoilectars of internal gor enitie: and re- 
ceivers of public moneys, living in the same city or town with the Treasurer, or 
an assistant treasurer of the United States, or a national bank depositary, 

must deposit their. receipts at the close of each day. Officers at such a distance 
from a depositary that daily | deposits are impracticable, must forward their 


- receipts as often as they amount to one thousand dollars, and at the end of | 7 


each month without regard to the amount then accumulated. 


In connection with said circular, and its requirements, your atten- 
tion is called to Sec. 91 of act of March 4, 1909 (Public—No. 350), 
“An act to codify, revise, and amend the penal laws of the United 
States,” which is a reenactment of See. 5492, United States Revised 
| Statutes, to wit: ; 


‘Whoever, having money of the United States in his. possession or onder: his — 
control, shall fail to deposit it with the ‘Treasurer, or some assistant treasurer, 
or some public depositary. of the United States, when required so to do by 
the Secretary of the Treasury, or the head of any other proper department, or 
by the accounting officers of the Treasury, shall be deemed guilty of embezzle- 
ment thereof, and: shall be fined in a sum equal to the amount. of money em- 
| beazled and imprisoned not ‘more than ten years, 


Inspectors of land offices are instructed to report all cases that 
come to their knowledge of the failure of any recelver to make de- 
| posit as required by said circular. —_ 7 
Very ey: oe eo F 2 Bey. Provprrr, 
| Acting Commissioner, 
- Approved: | | | | S' 4 
OR A, Bariiwerr, Secretary, — . % & 
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NORTHERN PACIFIC RAILROAD GRANT—ADJ USTMENT—ACT OF J ULY 1, 
1898. - 


Norrsern PAcIFIc Ry. Co. v. MoConmicx. 


‘Patented lands which. on January 1, 1898, ‘were involved, in a periding Raaes 

| -versy in the courts, between the Northern Pacific Railway Company and 

the patentee, come within the purview of the act of July 1, 1898, and the 

‘parties are entitled to the right of adjustment provided by that act. 

First Assistant Secretary Pierce to the Commissioner of the General 
(EW. C.) Land Office, March 17,1909. (G. B. G.) 


_ This is an application first presented to, and informally denied by, 
your office, on behalf of the Northern Pacific Railway Company for 
adjustment under the act of July 1, 1898 (30 Stat., 597, 620), in the 

_ case of Northern Pacific Railway Company v. Jobn McCormick, in- 
- volving the S. 4 NW. 4 and W. 4 SW. 3 4, Sec. 21, T. 13: Nes R. 18 Wo 
Missoula land istrict. “Montana. | | 

By departmental on of January 18, 1907 enbenetea, your. 
office decision of July 2, 1906, denying an adjustment of the conflict-. 
ing claims of the panties. ander’ said act, to the above described tract, 
was formally affirmed upon the ground that a controversy before the 
land department between McCormick and the company had been 
finally determined and the land patented to McCormick in accord- 

- ance with such adjudication prior to January 1, 1898, and that there 
_ was therefore on the last-mentioned date no auch pencide controversy : 

involving said land as was subject to ad) ustment under: the provsone | 

of said act.. | 

- In oe of the present application it is stated : 

This case was handled by the company along with a great many others, and — 

attention was not specifically called to the following material facts: 


- January 6, 1891, the company brought an action of ejectment against McOor-. 
mick in the United States Circuit Court for the district of Montana. To the 


-answer. of the defendant the company. demurred, and the demurrer was over-- ° 


ruled April 8, 1893 (55 Fed: Rep., 601). From this decision the company 
appealed and the appeal was decided by the Circuit Court of Appeals February 
10, 1896 (72 Fed. Rep., 736). August 16, 1898, judgment was rendered in fayor | 
of McCormick, and this decision was sustained by the Circuit Court of popes | 
May 22, 1899 (94 Fed. Rep.,- 982). . 

In view of these facts it is manifest that on January. 1, and July 1, 1898, 
_ there was a pending controversy between McCormick and the company which 
would, under accepted rulings, ne the case within the provisions of the act of 


_. duly 1, 1898. 


Iti is believed that if this stencil is sortces the spielen uae 
be allowed. The principle was considered in the case of Humbird v. — 

| Avery (195 U. S., 480), and at page 506 thereof i is found the follow-- 

Ing significant language: 2 ie “4g _ 
‘What has been said. is peculiarly atieubie to the unpatented lands in -dis- 


- pute. It is equally- applicable to lands patented both before and after the 
PURBABE of the act, if such lands are in dispute and belong to either of the 
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classes described im the act of 1898. We agree with the Circuit Court that the - 
act “gives the option to keep or relinquish the disputed land to the individual | 
claimant in every instance. If he elects to retain that land, it is to be listed by 
the Secretary in lists to be furnished to the railroad claimant, who must relin- 
quish, and whose consent to this was given by the acceptance of the act.” In 
case of such relinguishment by the railroad company, it acquires a right to 
select other lands in ‘place of those retained by the individual claimant. If the 
individual claimant, having a patent, elects to surrender his right, then he must 
reconvey to the United States, and will then be entitled to select other lands in. 
lieu of those surrendered. So that the statute embraces both patented and un- 
_ patented lands, i respect of which the railroad company or its successor ‘in 
interest claims that a right thereto attached by the definite location ofits road. 
or by selection, provided they are also such lands as were originally “ purchased. 
directly from the United States or settled upon or claimed in good faith by any 
qualified settler under color of title or claim of right under any law of the 
United States or any ruling of the Interior Department. : 

This was said, as appears from the text, with reference to a , right of 
adjustment under said act in the faci vidual claimant, but it may not. - 
be successfully disputed that if under the circumstances therein 
recited, a right of adjustment must be accorded the individual claim- - 
ant, it is necessarily true. that there is a correlative right of adjust- 

ment in the railway company. For instance, under the facts of this 
case, assuming that the final decision of the Circuit Court of Appeals 
referred to had been in favor of the railway company, it is not 
thought that the right of the individual claimant to an adjustment 
would have been questioned, and if there was a right of adjustment in 
such claimant there was also by the very terms of said act, necessarily, 
a right of adjustment in the railway company. 

‘Said departmental decision of January 18, 1907, is erétare. hereby 
vacated and your office is directed, upon a proper iow ue of the facts | 
stated in this application, to list, the tract mvolved for adjustment 

under said act. | 

Reverting to the decision of the court in Humbird ». Avery, SUPTC, 
it is clear therefrom that the individual claimant will be entitled to 
the right of election accorded by said act, and if he elects to reconvey 
the land involved to the United States’ he will be entitled to select | 

other lands in lieu thereof, in the usual manner. 


eel 


CONTRACT FOR SURVEY OF LANDS—DEPUTY MINERAL SURVEYOR. 
Pamir ConTzeN ET AL. 


No obligation on the. part of the ‘government to enter into a contract for the 
survey of public lands arises from a mere authorization to the surveyor . 
_general to enter into such contract in accordance with bids made upon > 
advertised proposals: it is only when a-contract is entered into by. the - 
Commissioner of the General Land Office that any Opneeiel on the. part -_ 
of a United States is assumed. | a 
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A deputy mineral surveyor is - disqualified to make entry under the yee land 
laws. 

The making of an entry of public lands by a deputy mineral surveyor, while 
sufficient cause for the revocation of his appointment as such surveyor, 
will not of itself disqualify him from entering into a contract for the sur-- 

vey of public lands; and the department will not control the exercise of 
the discretion of the Commissioner of the General Land Office either in 
refusing or accepting the offer of such surveyor to contract for the survey 
of such lands. , 


First Assistant Secretary Pies e the Commissioner of a ae 
.(F. W. C.) | Land Office,March 17,1909. (BE. FB.) 


Philip Contzen and Willard F. Steele have appealed from the de- 
cision of your office of February 4, 1909, rescinding the award to — 


_ appellants of a contract for the survey of townships 17 and 18 N., 


ranges 18 and 19 W., and T. 20 N., R. 19 W., G. and S. R. B. and M., 
Arizona, payable fron special deposits inde by the San Francisco 
- Railroad Company. | 
Proposals for the execution of these surveys were invited by ad- 
"vertisernents published in the usual manner, notifying bidders that 
“the right is reserved by this office to reject any and all bids and 
no contract will be binding on the part of the United States until 
approved by the Commissioner of the General Land Office.” | 
Appellants submitted a bid for the survey of said townships, 
which was approved by the surveyor- “general, who recommended that 
said contract be granted. 3 
By letter of November 19, 1908, you concurred i in the ere , 
tion of the surveyor- general and requested authority to enter into a 
contract with Contzen and Steele for the survey of said rownehyps 
which was approved by the Department, November 20, 1908. | 
November 25, 1908, you authorized the surveyor-general to award - 
a joint contract to Contzen and Steele for the execution of said sur- 


aa veys, but before they were notified of your action the surveyor- 


| general was instructed by telegram to suspend action upon the same, 
and, by letter of February 4, 1909, he was advised that the contract 


was feccided for the reason that Philip Contzen had made homestead 


entry of a tract of land in Arizona at the time he held the position of 
deputy mineral surveyor, and that said entry was made in violation 
_of law because of his disqualification. By letter of February 1, 1909, 
the surveyor-general was instructed to notify Contzen that he will be 
allowed sixty days from service of notice within which to show cause: 
why his appointment as deputy mineral surveyor should not be . 
revoked. 

‘It is urged by Site first, that your action was eaten in. 
rescinding the contract before the expiration of the time allowed 
Contzen to show cause why his appointment as deputy mineral sur- 
_veyor should not be revoked; second, in deciding that the making of | 
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a homestead entry by Contzen while holding the section of deputy 
mineral surveyor is sufficient cause why a contract for the survey of | 
public lands should not be awarded him; third, that having accepted 


the joint bid of Contzen and Steele, your office j is without “authority: - 


to rescind the award except for failure or breach upon the part of the 

deputies or upon a showing that they are incompetent and that the. 

Government might be placed in danger of loss by accepting said bid. 
Considering those propositions in the inverse order, the Department 


holds: First, that there is no obligation on the part of the Government 


‘to enter into a contract for the survey of the public lands although 
bids have been made upon advertised proposals, and the surveyor- 
general has been authorized to execute the contract. It is only when 
the contract is entered into by the Commissioner of the General Land - 
Office that any obligation or liability on the part of the United States » 
is assumed. That was expressly announced in the proposal, and the 
| submission. of bids was made with that under standing: ° oes 
¥Yurthermore, before appellants were notified of the approval of 

the recommendation of the sur -veyor-general that a contract be entered — 

into with Contzen and Steele in conformity with their bid, the accept- 
_ ance of the bid by the United States was withdrawn. : 
‘Second, that a deputy mineral surveyor is disqualified from alee 

entry under the public land laws. Floyd v. Montgomery (26 L. D., 
122); Lavagnino v. Uhlig (26 Utah, 1). While the making of on 
entry of public lands by a deputy mineral surveyor will be sufficient 
~ cause for the revocation of his appointment as deputy mineral sur- 

- veyor, it will not of itself disqualify such person from entering into 
--acontract for the survey of public lands, but the Department will not | 


- control the exercise of your discretion either in refusing or accepting . 


the offer of such person to contract for the survey of the public lands. 
_ Third, that, although your action rescinding the instruction to the 
_ surveyor- neal to enter into. a contract with Contzen and Steele,» 

_ taken within three days from the date of the rule allowing Contzen | 
sixty days in which to show cause why his appointment of deputy 
mineral surveyor should not be revoked, was premature, it is not a 
sufficient ground for further suspension of this matter, in view ot the 
‘ruling herein made. — oo : 

Your decision i is sac = 


eee 


SCHOOL LAND-INDEMNITY—TEMPORARY Busan See 
_ Srare OF Canmornta, | 


; ‘The aputoval of a acho indemnity selection, constituting a diusoation of | 

: public lands, is a matter within. the exclusive jurisdiction of the land 
department, and until that jurisdiction has been Jost by the issue of patent 
or other action equivalent thereto, the courts, either State or Federal, may 
not interfere to control the exercise of. such suelo | 
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While the mere aston of sections 16 and 36, . granted for school purposes, 


=) 


cor 
- hy va 


within a withdrawal made for the purpose of investigation and examina- 


tion of the lands with a view to possible inclusion in a national forest, is 


not. such a reservation thereof as will afford a base for indemnity, yet 
where such withdrawal continued for a number of years, and the school 
sections have since been included in a permanent reservation, a selection 
based upon such sections, although filed during the period of temporary 
withdrawal, may be a Gugncated in. the. light or the present status of the 
base lands. . 


first Assistant Secretary Pierce to the Commissioner of the Genie | 


(G..W. W.«) Land Office, March 18, 1909. (8. W. Ww.) 


The State of California has appealed from your ollfice decision of 
ade 31, 1908, rejecting its indemnity school land selection, filed 
ay anuary 18, 1908, serial No. 0317, for all of section 5, T. 26 N., R. 
17 E, Susanville land district, in ei of section 16, T. 49 N., R. 3 E.,. 
: M. D. M., unsurveyed; alleged-to have been lost to the State by vittue 


oe = SY of a, temporary withdrawal for- ‘forestry purposes, dated December — 
-; Fe19, 1904. , | | 


‘Tt seems that an speheaian was qaaas to the Stats surveyor- 


- general for the selection of said section 5 upon the base above de- 


= | _. seribed, and that that. officer refused to make the selection on behalf — 


-< of the State: for the reason that the land department of the Govern-. 


ment did not regard school sections in mere temporary withdrawals 


as valid base for indemnity selections. Thereupon, an application 
-- was made to the District Court of Appeals of the State of California 

in and for the First Appellate District, for a writ of mandamus to 
“~ compel the State surveyor-general to inlee? the selection, and, upon 


oh, 


ne 


hearing, the court granted the writ of mandamus, and eanipolled the 
‘State surveyor-general and ex-officio register of the State land office 


iexto make application for the said selected land upon the base assigned. 


A certified copy of the opinion of the court in that case was filed | 


“<jn support of the State’s appeal, from which it appears that a hearing | 


Vetneer 


was denied by the Supreme Court of the State on September 5, 1907. 


It appears from your said office decision of August 21, 1908, that 
the land assigned as base herein. was temporarily withdrawn for for- 
estry purposes on December 18, 1904, as above stated, and that such 
temporary withdrawal was still j in fries and effect, and had not been 


‘made permanent at the date of your said decision. 


Your office, in denying the State’s application, was controlled by 
the Departures decision of December 10, 1903 (82 L. D., 346), to 


_- the effect that the mere inclusion of sections 16 and 36, granted for 
school purposes, within a withdrawal made for the purpose of per- 


mitting investigations and examinations of lands with a view to 
their possible inclusion within a forest reserve, does not place them 


within a “reservation,” within the meaning of that term as employed 


in the act of February 28, 1891 (26 Stat., 796), and that therefore — 


= DECISIONS RELATING TO THE. PUBLIC LANDS. 501 


school salsa: SO sneided m a nine withdr awl do nob afford 
a base for the selection of indemnity lands. ? 


While it is true that the State surveyor-general as an officer of a 
State was compelled under the order of the court to make the selec- 
—. tion, 1t is obviously untenable that the United States is in any way. 


controlled by the action of the court. The approval of a school ‘in- 
demnity selection is a disposition of public lands, a matter within the. 


e exclusive jurisdiction of the land department of the United States, 


and until that jurisdiction has been lost by the issue of patent or 
other action equivalent thereto, the courts, elther State or Federal, 
- mmay not interfere to control the exercise of such jurisdiction. See 
Riverside Oil Company v. Hitchcock (190 U. S., 316); Johnson v. 
- Towsley (18 Wall., 72) 5 Humbird v. - Avery (195 U. Ss 480), and ‘ 
numerous cases cued. a 
_ However, while the land department of. the Coeanaes is in no - 
sense eenralled by the action of the court in this case, it does not 
follow that the reasoning of the court may not be considered or may 
not be adopted. if found satisfactory. | 
Upon informal inquiry at your office it has been ascertained that on 
March 2 of the present year the land assigned as base for the selection 
involved herein was included in the enlarged Shasta National.Forest. 
It will thus be seen that the base land was temporarily withdrawn 
December 18, 1904, and for more than four years thereafter. remained 
in that condition. To hold that for a period of more than four years, 
during which time the desirable public lands in the State were being 
rapidly disposed of, the State must remain passive and await the final 
action of the land department of the Government respecting lands - 
which are temporarily withdrawn, is to impose upon the State con-| 
_ ditions which it is believed are wholly inequitable, and not at all com- 


i: patible with the meaning of section 2275, as amended. 


It is undoubted that while a porns withdrawal exists lands 
embraced therein are not subject to disposal under any of the public 
~ land laws, and if, while so withdrawn, the lands are surveyed ‘and » 
thereafter placed in a permanent. reservation, it-is not believed that 


the State would acquire any right to school sections involved ‘until oS 


the reservation embracing them should be finally extinguished. | 

In view of the facts, the long period during which the base lands - 
--were embraced within the temporary withdrawal, and their subse- 
- quent inclusion inthe permanent reservation, the Deparment 4 is dis- 


- posed to remand the case for adjudication in accordance with the | 


present status of the base lands; and in such adjudication, your. office 

will be in no way controlled by the decision, of December 10, 1903, 
| eee 

_ The views expressed hana will also control your office in ne. 

| adjudication of such other similar cases as may be penne: | 
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NORTHERN PACIFIC SELECTION — SETTLEMENT — SECTION 3, ACT | 
MARCH 2, 1899.. . 


| Frannt BT AL. 2. Norrie Pactric Ry. Co. (Ow Review). 


Depar meres decision of October 16, 1908, in this case, pied upon. the deetatd 
of the Supreme Court of the United Statcs.in St. Paul, Minneapolis and 
Manitoba Ry. Co. v. Donohue (210 U. §., 21), to the effect that land em- 
braced within a dona fide settlement claim is not subject to selection by the 
Northern Pacific Railway Company under section 3 of the act of March 2, 
1899, and that a selection allowed for land at the time covered by guch 
claim can not stand, notwithstanding the settlement claim may have been 
subsequently abandoned, adhered to on review. | 

An affidavit of contest against a selection by the Northern Pacific Raliway 
Company under section 3 of the act of March 2, 1899, based upon prior 
settlement, should allege that the settler was at the ‘date of such settlement 
qualified to enter the land under the homestead nae 


First Assistant Saepehine) Pierce to the Commissioner of the General 
(G.W.W.). Land Office, March 18, 1909. (Ge BEG.) 


There has been filed before this Department a brief on behalf of 
the Northern Pacific Railway Company in the nature of a motion for 
review, or a recall and modification, of departmental decision of Octo- 
ber 16, 1908 (87 L. D. , 193), in.the case of Lorin Frank ¢¢ at. against 
said company, savelving the sufficiency of certain affidavits filed in’ — 
support of applications to contest the claim of said company to cer- 
tain described tracts of land situated in oe a Spuths Bs 8 
west, Portland land district, Oregon. _ 

For the purposes of this motion it should be again recited iat the 
west half of said township, wherein said tracts are located, has been: 
surveyed but that the survey has not been accepted and that said 
tracts were selected by the Northern Pacific Railway Company June 
6, 1900, per list No. 18, under the provisions of the act of March’2, 
1899 (30 Stat., 998, 994), section three of which authorizes the com- 


pany to select aonnineral public lands, so classified as-nonmineral at. 


the time of actual government, survey, “ not reserved and to which no 


adverse right or claim shall have attached or have been initiated at 


the time of the making of such selection.” 

_The case arose upon the applications of the “aid Lorin ‘Pani wad 
nine other persons, to contest the company’s said selection, in support 
of which they filed their respective affidavits, which have since been : 
corroborated, in substance and effect that they and each of them on 





or about March 1,.1900, made homestead settlement upon certain of | 7 


these lands, decenbed in the affidavit, that on June 6, 1900, which 
was the date of the company’s selection, the affiant final certain im- 
pro ovements on said land, consisting of a dwelling house and a clear- a 
ing; that he was at that date a bona fide settler thereon ; and that the | 
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said railway company did unlawfully and wrongfully file in the local 
land office its said list of lieu selections, including the tract claimed 


_ by the affiant, and that said company is now wrongfully and unlaw- 


fully seeking by means of-said list to acquire title to said land. 
These affidavits do not admit in terms that the- affiants have not 


continued to reside upon and improve their respective claims but it 
‘is said that. the long delay of the government in surveying and ap- 


proving the survey in question and the inclusion of the same in the 
Tillamook Forest Reserve, March 2, 1907, has all tended to dis- 


courage the settlers on said land and has caused some of them to 
abandon their homestead claims but that these claims were not aban-— 


doned until after the railway company had filed its said list of lieu 
selections. It may be concluded, therefore, by strong inference, from 
what is said, that these particular claimants have not kept up their 
residence. 

Considering these affidavits, the Departments in its said ean of 
October 16, 1908, held, upon the authority of the case of St. Paul, 
Maaneapolis anc “Manitoba Ry. Co..v. Donohue (210 U.8., 21), that: 

If a bona fide settlement claim had attached to these lands and was sub- 


sisting at the date of the company’s proffered selection thereof, the selections. 
can not stand. Itis immaterial that the settlement claim may have been subse- 


quently abandoned— | 


and thereupon ordered a. hearing upon said BCH, after due cor- 
roboration thereof. 

The company ’s present motion. is based nly on two grounds: 
(1) It is argued with much persistence and at great length that the 
Department has wholly misunderstood and misinterpreted the de- 


- cision of the Supreme Court of the United States in the Donohue 


 .case, supra. (2) It is contended that even if the rule of law an- 


~ nounced in this case .is sound, these affidavits are not in form and 
substance. sufficient because they do not state that the affiant, whose .. _ 
- gettlemént claim is tentatively considered, has the qualifications ofa 


homestead entryman, and it is argued upon this question that it 


would be wholly inequitable to put the company to the expense of a : 


hearing in the absence of specific allegation that these settlers are 


and were at the date of their settlement claims qualified to make al 7 
| entry under the homestead law. As a corollary of this. proposition weer 
it is, of course, insisted that the settlement claim of a person who is — 


not qualified to make a homestead. entry is not such claim. as. would 
defeat the right of the company to make lieu selection under said act. i 
Upon the first question the Department is constrained. to adhere to 


its former. ruling. Notwithstanding the strenuous argument of coun- : 
~ sel, no aiffereniee is perceived in this case and that of the said case of = 
| the St. Paul, Minneapolis and Manitoba Railway Co. v.Donohue. In ~ 
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that case one J erry Hickey, having the iezai qualifications ofa onc 
stead entryman, in March, 1893, settled upon unsurveyed public land 
_of the United States in Duluth land district, Minnesota. The land 
was. within the territory in which that company had a right of in- 


- demnity selection of ynsurveyed lands under the act of August 5, 


1892 (27 Stat., 390), to which no right or claim had attached or are 
initiated in favor of another. . Two years and eight months after the 
settlement by Hickey the railway company made indemnity selection 
of the land embraced in his claim and upon which he had built his 
residence. Seven months later the official plat of survey of the town- 
ship in which the lands were situated was filed in the local land office 
and on that day Hickey made application to enter the tract under the 
homestead laws, and on that same day the railway company presented 


a supplementary list of selections conforming the same to the survey. 


_ of the towriship, Because of this conflict a contest ensued, pending 
which Hickey died. . His mother was substituted as his sole heir and 
the result of that proceeding was that ultimately the Secretary of the 


Interior decided in favor of the Hickey claim. Subsequently: the 
mother of Hickey filed in the local land office a relinquishment of her 


claim to the entire tract and simultaneously with such relinquishment 


| Donohue filed an application to enter the land under the timber and | | 


stone act and his claim was allowed. The railway company contested 


- this timber and stone entry and the contest thus created was finally 


decided by the Secretary of the Interior in favor of the railway com- 
pany and a patent issued to it for the lots in dispute: Upon this state 


: of facts, and i ma proceeding instituted by Donohue in the courts of - 
Minnesota to hold the wompeny liable as his trustee, the ue | 


Court said: 


Tt is clear that the ruling rejecting the Donohue claim ‘and ieatntainive the 
selection of the railway company was erroneous as a matter of law, since by the 
terms of the act of August 5, 1892, c. 882, 27 Stat., 8390, the railway company 
was confined in its selection of indemnity lands to lands nonmineral and not 
reserved “and to which no adverse right or claim shall have attached or have 
been initiated at the time of the making of such selection.” ... When the 
_ selection and supplementary selection of the railway company was made the 
land was segregated from the public domain and was not subject to entry by the 
railway company. Hastings & Dakota Ry. Co. v. Whitney (182. U. S., 257), 
“Whitney v. Taylor (159 U. &., 85); California and Oregon. Ry. Co. vs United 
States (190 U.°S., 186). 

It is thus seen that in a case involving an indemnity saleshion ander 
an act ipsessimis verbis of the one here under consideration, it was 
held that a settlement claim subsisting at the date of the indemnity 
selection operated to “ segregate ” the land “ from the public domain,” 


and that although this claim was afterwards abandoned by the heir 


of the settler claimant who had under the law ane a | decision of the 
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ignd aepacanent been substituted to the ene of such eats yet 

the company took nothing by its selection, and that Donohue, though - 
_ a stranger to the proceeding before the land department and, so far as 
appears from the record, not in fact (as in law he-could not be) in 
privity with such claimant or his heir, took title from the United 
States free from any. claim of the company. | 7 : 
But it.is argued that the settlement claim in ‘the case cited has. 
-. an important distinguishable difference from those involved in this 

case, in that in the case cited the claim went to entry under adjudi- 
cation by the land department, and-that the question of abandon- 
ment.there involved was one occurring after such adjudication and 
entry, whereas in the present case there has been no adjudication 
and no entry, and that if there has been in fact an abandonment of. 


these settlement claims the difference is important and controlling. — 





The argument is more specious than convincing. The railway. 
_ company is only entitled and will only be accorded a judgment upon 
the merits of its selection when proffered. . This is in accord with the 
rulings of the land department and is the plain theory of the Dono- 
hue case, supra, which only deals with the company’s claim ‘as of 
the date of the selection. The pe paremeny therefore, in respect to 
this, is constrained to deny the company’s contention. 

on the second question the Department sees force in the con- - 
tention made. Without. going into the legal question more or less 
involved therein, it is certamly true that if these alleged settlers were. 
not possessed of the necessary qualifications to make entry of the. 
lands settled upon by them under the homestead law, it. goes far 
toward saying that these settlements were not- made in good faith. 
This thought would have special force in this case because of the. 
allegation, presumably well founded, that these lands are very valu- 
able for the timber which they contain and it may be true that it was-. 
_.the purpose of these settlers to acquire valuable tracts of timber 
rather than to take these lands under the homestead law, and the 
‘Department is quite clear that unless these settlements were made 
in good faith they did not operate to reserve said lands from appro- 
priation by the railway company under said act. 


Upon. more mature consideration it is therefore held that these = 
affidavits are defective in that they fail to state that the affiants — 


were at the date of their respective settlements duly qualified to enter 
lands under the homestead law, and eney must be amended before. 
the case goes to hearing. | 
. That there may be no misappr chension as to the ears sontspent 
_ rights of the parties, it is thought expedient at this time to call atten-— 
tion to the order of March 2, 1907, establishing the Tillamook For- 


est Reserve. While it necessarily follows from what has been said. _ 
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that if it be satisfactorily established at the hearing hereinafter 
_ordered, that these settlement claims were bona. fide and subsisting 
on June 6, 1900, the railway company’s selection must fail, it does not 
necessarily follow that these claimants will be permitted to enter the 
land. The proclamation establishing said forest reserve excepts from _ 

its force and effect “all lands... upon which any valid settle- 
-ment has been made pursuant to law,” but this is subject to the 
proviso that the “settler continues to comply with the law under 
which the ...-settlement was made.” If it is shown, as is now 
surmised, that these settlers have not continued to comply with 
the settlement laws, while the settlements may defeat the company’s 
selection, yet they would not now be permitted to complete title to 
the land. In such contingency the proclamation operated ‘upon it 
and it isnow a part of the reserve as surely as though such settlement — 
claims had not been initiated. On the other hand, if it be shown. that 
these claims were not initiated in good faith, or were not subsisting as 
such June 6, 1900, the company’s selection was the initiation of such 
claim as is protected by a further provision in said proclamation 
excepting all lands covered: by any “lawful selection duly of record — 
in the proper United States land office” March 7, 1907. “% 

It is hereby directed, upon the filing of amendatory affidavits, as 
hereinbefore indicated, that a hearing be ordered, after due notice - 
to all parties in interest, The decision under review is so modified. 


—_ 


SECOND HY OMESTEAD ENTRY—SALE OF IMPROVEMENTS ACCOMPANIED a 
BY RELIN ee eee . a 


Agee i Minter. 


: A homestead entryman who disposed of the fences caieita upon his Sates for 
a consideratiou and accompanied the sale by a relinquishment of the entry 
is not entitled to the right of second entry under either the. act of April 28, 
_ 1904, or the act of ebr uary 8, 1908. 


First Apes Secretary Pierce to the Be nsec of the General | 
(FLW. C.) Land Office, March 18,1909, (A.W. P.) 


_ An appeal has been filed by Arthur H. Miller from your office — 


decision of December 19, 1908, wherein you deny his application to 


make.a second homestead entry under the act 0% February 8, 1908 
(35. Stat., 6), for the SW. } NW. 4, W. 4 SW. 4 and SE. 4 SW. 4 4, 
- See. 6, T. 26 N., R. 21 E. in. lieu of his seal homectead entry, 
No. A565, made April 9 1902, for the SE. 4 SE. 4, Sec. 12, N. 4 NE. 4, 

and NE. + NW. 4, Sec. 13, T. 25 N., R. 98 E., canceled upon melinn | 


oe Guichnient April 13, 1904, all of cid land being i in the ale 


Washington, land district. 
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i support of this application: which was transmitted by the local 
officers’ letter of August 29, 1907, Miller filed corroborated affidavit, — 
wherein it was ilemed-| in effect that in the spring of 1903 he broke 


- seventy acres of the land embraced in his former entry, fenced a por-_ 


tion of the tract, and sowed the seventy acres broken to spring wheat, 
from which he hanvested a light crop; that in September, 1902, he 
built a box house upon the land, established his residence therein, 
_ where he continued to reside until the fall of 1903, ee he “ sold 
the impr ovements for $500, about a fair value of same,” > and went to 
- California because of the serious illness of his infant son. 

‘Upon examination of this showing, your office by letters of April 


~1and July 3, 1908, directed the local officers to call upon the appli- 


cant for additional evidence as to the character and cost of the im- | 
provements alleged to have been sold by him for the sum of $500. 
On receipt of this showing your office, by decision of December 19, 
1908, after careful consideration of same, as well as the showing 
made by Miller in support of his said application, determined that — 
“as the alleged sale of said improvements: was accompanied by a | 
-relinquishment of his homestead entry, he was not entitled to make: — 
a second homestead entry under the provisions: of the act of Febru- 
ary 8, ‘1908, supra. In reaching this conclusion your office referred | 
to the mreyorted departmental decision of August 31, 1908, in the © 
case of John W. Doctor, wherein it was determined that as the ap- 
| plicant had received the sum of $14, the amount of the fees and com- 
missions paid on his original homestead entry at the time he relin- 
 quished same, he was barred from making a second homestead entry 
under said act. Accordingly you rejected Miller’s application. 

- Accompanying: ‘his appeal therefrom to the Department, Miller 
has filed a number of affidavits relative to the improvements he had 
placed upon the land embraced in his former entry, the value of same, - 
as well as thé fact of the serious illness. of his child, which was. 


alleged to be the cause of his disposing of such improvements and a 


7 abandoning his homestead entry. . , 
. ’ The Department has carefully examined same, the ee made 
in support of his said application, and also the records of your office. - 


_. From the latter it is disclosed that on the date: Miller’s relinquishment 


of his or iginal homestead entry was filed, to wit, on April 18, 1904, 
the land upon which the said improvements were located was at 
once embraced in the homestead entry of another. “In no case, so 
far as disclosed, has the Department ever allowed a second homestead 
entry upon a showing of this character, where, as indicated, the 
alleged sale of the improvements placed thereon was accompanied : 
by a relinquishment of the homestead entry. In fact, in the case of 
John W. Doctor, swpra, referred to in your said decision, the appli-- 
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cant received only the amount of his fee and commissions, paid at 
the time of relinquishing his original homestead entry; and in the 
unreported departmental decision of April 9, 1908, in the case of 
Michael E. Scott, it was determined that the receipt of twenty-five 
dollars as reimbursement of the fees expended at the time of making 
the original homestead entry was a bar to the making of a second 
homestead: entry under either the act. of April 28, 1904 (33 Stat., 
527), or the said act of February 8, 1908. Accordingly 3 in both in- 
stances applications to make ay homestead entry were rejected. 7 

Careful consideration of the case at bar discloses no good or sufii- 
cient reason for reaching a different determination. The decision of 
your office rejecting Miller’s said application to make a second home- 
stead entry is therefore affirmed. 


. (COAL LAND—ALASKA-—PAR. 27, REGULATIONS. Or APRIL 12, “1907, 
AMENDED. 


el ee 


DurarrMEnt OF THE INTERIOR, 
GENERAL Lanp OFFicr, 
Ww ashington, Ds oe M anor 20; 1909. 


‘Rucrsrers AND RECEIVERS, 
United States Land Offices in ase 
GENTLEMEN : ‘Paragraph 27 of the coal land epncens approved 


April 12, 1907 (35 L. D., 665, 680), governing applications and en- | 
tries of coal Jands in Alaska, is hereby amended to. read as follows: | 


27, Any party duly qualified under the law, after swearing to -his notice of 
location or application for patent, may, by a sufficient power of attor ney duly 
executed, under the laws of the state or territory in which such party may be 
then residing, empower an agent to file with the register of the proper land 
office the notice of location or application for patent, and also authorize him to 
make payment for and entry of the lands in the name of such qualified party; 
and when such power of attorney shall have been filed in the. local dand office, . 
such agent may act ther eunder as indicated. - 


You will perceive that the paragraph as mended contains no a 


limitation as to the number of pappncents for whom a duly qualified 
agent may act. SO : : es 
ey respectfully, a a. # SV. Paani 

- Acting Commissioner. 

Approved: : —- 

R. A. Barsincer, Secretary y- 
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“PRIVATE LAND CLAIM—SURVEY—JURISDICTION OF LAND DE- 
PARTMENT. — 


Huexu STEPHENSON OR Brazrro GRANT. 


) vine the validity of title to a private land grant does not depend upon the 
issuance of a patent, where the boundaries of the tract have been clearly 
defined and can be identified, it is nevertheless the duty of the land de- 
partment to fix by appropriate surveys the boundaries designated by the 
confirmatory act, especially where such survey is essential to the accurate 
segregation and delimitation of the Duyate claim from the public lands. 


First Assistant Secretary Pierce to the Commissioner of the General - 7 
(I. W.C.) Land Office, March 20,1909. = (Ki. F. B.). 


By letter of January 5, 1909, you submit the report of the examina- 
tion made by a Special Inspector into the matter of the survey of. 
the, Hugh Stephenson or Brazito grant in New Mexico. That ex- 
_ amimation was made pursuant to the direction of the Department i in 
its decision of October 10, 1907 (36 L. D. , 117), with a view to ascer- 
a tain whether the survey of said grant by ‘Teonard M. Brown in 1908, 
~ and approved by your office October 5, 1905, followed and retraced : 
the lines of a survey of said grant made in 1854 by Stephenson Archer, 


the grant having been confirmed pecoramg to the aes notes and pee ae 


of that. survey. 
This investigation was ordered because of a sabemal conflict of the 
Brown survey of the Brazito grant with the Santo Tomas de Yturbide _ 
Colony grant as patented October 17, 1905, in conformity with a sur- 
vey of that grant. approved by the Court of Private Land Claims 
June 26, 1908. 

The ast boundary of ae Colony g grant bs coincident with the west 


- boundary of the Brazito grant, but the Colony grant as patented is ~~ 


overlapped by the Brown survey, which was approved by your office. . 

The decision of October 10, 1907, which directed the investigation, | 
was rendered upon the appeal of the Mesilla Valley Realty Company, 
owner of the Colony grant, from the action of your office approving 
the Brown survey, and requiring it to show cause why a patent should 
not be issued in conformity with that survey. The owner of the 
Colony grant contended that the land department had no authority. 
to issue a patent, or to extend its surveys over lands that had previ- 
ously been surveyed and patented subsequently by the United States 
‘pursuant to a decree of the Court of Private Land Claims. It further 
contended that the west boundary of the Brazito grant as surveyed 


by Brown does not follow the bed of the Rio Grande river as it ran 7 


— in 1854, and indicated by the Archer survey, which is a boundary com- 
mon to both grants, it being the east Sou of one and the west, 
eae the other. 
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It was actavnaied by the Departments in that soni orense that ihe 


is issuance of a patent for the Colony grant im conformity with the 


decree of the court and the approved survey of that grant, did not. 


' remove from your office jurisdiction to have the boundaries of the 


Brazito grant as confirmed by Congress marked by an approved sur- 
vey, although it may conflict with the patented Colony grant, for the 
reason that while the Court of Private Land Claims had sole juris- | 
diction, so far as concerns the interest of the United States, to 


determine the validity and extent of claims to lands within the juris- - 
diction conferred by the act (Ainsa v. Railroad Company, 175 U.LS., 
76, 89), 1t had no jurisdiction to pass upon the merits of any lowell 


claim the right to which had been acted upon and decided by Congress 
(United States v. Baca, 184 U. 8., 653), and that the duty of the ~ 
court “is discharged by oo enane the extent and validity of the 
grant as between the United States and the grantee, and it is not 
incumbent upon the Court of Private Land Claims to determine the 


priority of right as between him and another grantee.” (United 


States v. Conway, 175 U. S., 60, 69.) As to all lands in conflict, the - 
adverse claimants may in ne proper forum ltigate between them- 


selves which of the two is entitled to the Jand. 


It was therefore held that if the Brown survey followed the Sounds 
aries indicated by the survey of Archer, the Department would not: 


hesitate to sustain your approval of that survey, as it is clearly your — 


duty under the confirmatory statute to fix and mark by an approved 


_ survey the boundaries of the grant and. to furnish to the confirmees 


official recognition by the Government of the extent of the grant as 


confirmed by the act of June 21, 1860 (12 Stat., 71). 


The correctness of that survey was, however, questioned. It was — 


-_ alleged that it did not follow the bed of the Rio Grande river as it 


ran in 1854, and as it was surveyed by Archer. Its radical departure - 
‘from the lines of the Archer survey had been called to the attention 
of the Court of Private Land Claims in a protest by the confirmees 


of the Colony grant. against the approval of the original survey of | 


that grant, under the court decree, which fixed its eastern boundary 


~ by closing upon the western boundary of the Brazito grant as sur- 


veyed by Brown in 1893. The court sustained the protest, and a re- 
survey was made by direction of the court, which established the | 
east boundary of the Colony grant about two miles east of the west 
boundary of the Brazito grant as designated by the mae Survey 


| oa is known as the Turley survey. 


The report of the Special Inspector shows that a very careful ex- 
amination was made of the lines of the several surveys of the bound- 


ary common to said grants and of the topographical features along 


said lines, with a view to determine whether the west boundary of 


_ the Brown survey retraced the lines of the Archer survey, which fol- 
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lowed the-meander of. the Rio Grande river as it ran in 1854. It is - 
found by the Special Inspector upon very. satisfactory proofs that the . 
Brown survey does not follow the lines of the Archer survey, and 
does not follow the Rio. Grande. river as it ran in 1854. 
He also finds: 


First. That Leonard M. ‘Brown’s survey of the west beundass of the Bracito | 
grant from the mouth of the old. Bracito ditch to Station 96, is grossly in- 
correct. 

Second. That the. field notes and map of Stevensoti ‘Aychior S survey are so 
inaccurate as to render them ma Meret as a guide to a correct sur vey of the 
Bracito grant. . 

Third. That the survey of the Santo Tomas grant, exeeuta by Jay Turley, 
from the mouth of the old Bracito ditch to Station 100, followed the general 
course of the Rio Grande as that. stream flowed in the year 1854, although it 
did not follow the left bank at most points from the beginning corner down to 
within about 40 links of Station 46, and at a few other pom south of Tete 
departed somewhat from the top of that bank, 

Fourth. That it is not possible at the present time to ascertain the exact 
location of the left bank of the old river. from Station 100 down to the SH. 
cor. of Tract No. 1 of the Santo Tomas grant, although Turley’s line between 
those points is probably a reasonable approximation to its location. - 

Wifth. That it is possible to make a survey. that will accurately. locate the | 
left bank of the old river of 1854 from the mouth of the old Bracito ditch down 
to Turley’s Station 100, which survey when accurately | made would form the 
true western boundary of the Bracito grant. : 


The Special Inspector states that to. make a perfectly accurate sur- 
vey of the Brazito grant will require a more careful study of. the | 
topographical features of the ground than can be reasonably expected 
under a system where the compensation of the deputy surveyor de- 
pends upon the length of the line to be established ; that Turley’s 
_ survey of the Colony grant is as nearly accurate as the ‘Government i is 
likely to get under such contract; that is, of the line ¢ common to both. | 
erants. 

Upon the filing of that are ie af ones: for the Brazito eitiaie 
me withdrew their application for patent, to which the owners of 
the Colony. grant objected and insisted that the eon OverSy: should 7 
‘proceed to a final determination. | 

You concur in the findings of the Baadal Tsiaer and. recommend 
that instructions be now issued to locate upon the ground the Archer — 
survey as nearly as possible, being guided therein by the ascertain- 
‘ment of the ancient bed of the Rio Grande as it existed in 1854. _ 

if the duty of the Department ended with the disapproval of the 
Brown survey, this matter might be dismissed without further con-— 
sideration, but the confirmatory act of June ot, 1860, contemplated 
that this gr ant. should be surveyed, not only for the purpose of fur- 
nishing the owner of the grant definite means of ascertaining the 


ie extent of his possessions under his confirmed title, but it is also 7 
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eacentinl for the purpose of definitely segregating the grant few the | 


- public domain. . (Stoneroad wv. Stoneroad, 158 U. &., 240.) So that 


the. duty of the Department to mark and fix the boundaries of this | 
grant is as imperative now as it was when the survey was BUDD ON? to 
conflict with the patented Colony grant. | | 
_ The Brazito claimants protest against the taking of any ee 
o Sction: in this matter by the land department, and insist that the 
withdrawal of their application for patent had the effect of taking 
the matter out of its hands, leaving it without. anything upon which 
it can take action. They contend that: as the complete legal title 
vested in the Brazito claimants by virtue of the confirmatory act of 
June 21, 1860, the approval of the Brown survey by your office was 
final, ant that the only function of a patent would be a further | 
recognition by the United States of the title in said claimants. - 

Tt is true that the validity of a title to a confirmed grant does not 
- depend upon the issuance of a patent where the boundaries of the 
tract have been clearly defined and can be identified, but it is never- 
theless the duty of the land department to fix by appropriate surveys - 
_ the boundaries designated by the confirmatory act, especially where 

‘such survey is essential to the accurate segregation and delimitation 
of the private claim from the public lands. As said by the court in 

-Stoneroad v. Stoneroad (158 U. S., 240, 250)— | | 
the idea that the act, whilst confirming the title, did not contemplate a survey, 
for the purpose of marking its limits, amounts to the contention that the public 
| domain itself should remain in part forever unsurveyed and undetermined, 

since a separation of the private claim from the public domain was essential 
to the ascertainment of what remained of the latter. 

It is conceded that the primary object of the law ana a Sabie 
land survey of private claims is to distinguish the public lands from 
private property, but to accomplish that it is necessary that a com- _ 
plete survey be made, so that it will definitely segregate from the 
grant all public land that may be found along any part of the line. 

_ In the case of Land Company of New Mexico BI. L. D. oe) the 
Department held that (syllabus) : 


‘W here conflicting private Jand grants have been confirmed by Congress, 
each without any reference to the other, it is the duty of the land department © 


to follow the confirmations and survey and. patent each grant, leaving to the ~ 


-— judicial tribunals the determination of all meters of priority and superiority 
of right to the area in conflict. 

The survey made by Leonard M. Brown is therefore disapproved 
and set aside and you will cause a survey to be made of this grant in — 
conformity with the recommendation of the Special Inspector, in 
which you concur, and you will cause the lines of said survey when 
made to be as upon the oe pees of ene office. 
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‘RELINQUISBMENT PENDING CONTEST—PREFEREN CE RIGHT OF 
CONTESTANT. . 


- Croox wv: ‘Cannorn. 


“s ‘The preference viet given. Se section 2 of the act of 1 May 14, 1880, is in. the . 
. nature of a reward to an informer, and to entitle a contestant to claim the- 


- benefits of the offer thereby made it. must appear that he has not only con- oa 


tested an: entry and paid the. land office fees in that. behalf, but it . must. 
‘further appear that he has “ procured the cancellation ” of the entry. — 
- Where after the filing of an affidavit of. contest a ‘velinquishment of the entry 


is filed: and a stranger to the record is allowed to enter the land, the con- 


‘testant, in instances where the allegations of the affidavit are sufficient if 
proven. to require the eancellation of the entry, and. actual notice to the © 
contestee does not appear of record, should be notified to. submit affirmative 
proof that the relinquishment was the result of the contest, with due notice 
to the second entryman, who may present any eounter enowns upon this 

- question he may desire. 

; Where it affirmatively appears of record that the contestee had. actual notice 
of the contest: before the filing of the relinquishment, or where notice was 
by publication and was posted and published in accordance with the rules 
of practice, or where, in the absence of record notice the contestant estab- 
lishes actual knowledge of. the filing of the affidavit of contest on the part 
of the contestee, or some one in privity with him, prior to the filing of the 
relinquishment, it will be presumed as matter of law and fact that such 

-relinquishment was induced by the contest. 

' When the contestant shall. have established to. the satisfaction of the land 
department that a relinquishment of the entry under contest was induced | 
by such contest, he thereby brings himself within the conditions of the 

offer extended to him by said act; and will be recognized to claim the 
privileges thereby accorded, even as against an entryman who inadvisedly . 
secured the relinquishment of the former entry and in good faith filed the 
same and himself made entry of the land in ignorance of the pending 
contest, : 


| First Assistant Secretary Pierce to We Lonnen tie: of the General. - 
(F. W. G.). | Land O fice, March 20,1909. (G. B. G.) 


This is the Appeal of Edward J. Carroll from your office decision. 


of October 26, 1907, holding for cancellation his homestead entry for — 


the NW. + of Sec. 3, T. 3 N, R. 2 E., Pierre land district, South 
Dakota. | 


The record shows that on September a, 1908, one mia O'Don- 7 7 | 
nell made homestead entry for this land, but that on March 14, 1906, 


at Shullsburg, Lafayette county, Wisconss. he made, ecnied. ae 
acknowledged in due form a relinquishment, of said entry; but this 
‘relinquishment was not filed in the local land office at Pierre until — 
October 15, 1906, on which day the said Edward J. Carroll made 


homestead entry for said land. In the meantime, to wit, on October - 


13, 1906, Eugene Crook filed affidavit of contest against-the entry of 
O’Donnell, charging abandonment os failure to OD, with all 


58566—vor 37—08——88 | 
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_ the réquirenients. of the statute with reference to homestead entries,« | 
but no notation of such affidavit of contest seems to have been made 
on the tract book, or was otherwise made of public record in the local 


~ Jand office, until October 17, 1906, when notice of contest on said 
affidavit was issued by the local office, returnable December 13, 1906. 


- O'Donnell was personally served with this notice October 29, 1906, 
but no notice was given to the entryman, Edward J. Carroll. O’Don- 
nell having no interest in the matter took no steps to defend the 
- case, and on the date set for hearing the contestant, Crook, only ap-— 
peared, and on the testimony of two witnesses sustained. the allega- 
tions of his affidavit of contest.. The local officers in due time recom-. 
mended cancellation of the already canceled. O’Donnell entry, and 
reported no appeal from their decision. April 16, 1907, your office 
directed that the entryman, Edward J. Carroll, be nouns. and that 
he be allowed sixty days from notice within which to show cause why ~ 
_ his entry should not be canceled for conflict with the preference right 
of Crook. Carroll received such notice J uly 28, 1907, and this’ was 
his first knowledge that the land involved in his entry was the sub- 
ject of contest, or that the legality of his entry was in anywise ques- 
tioned. It appears that in the meantime the entryman, Carroll, had 
with his family settled upon the land and made substantial and ane 
able improvements thereon, and he now contends that his rights are 
superior to those of Crook, who has expended practically nothing in 
this proceeding, and that if Crook’s claim is sustained it will Sib; ect 
him to ir reparable loss without. fault or default on his. part. | 
Your office in the said decision appealed from holds that the only 
question in dispute is one of law; that the contention of Crook must 
prevail, and that under all the circumstances a hearing between the 
parties is not warranted. 
- The claim of the said Eugene Grace. that he is tented toa prefer- 
ence right to enter the land in controversy must rest entirely upon 
the provisions of section 2 of the act of May 14, 1880 — Stat., 140, 
141), as follows: : | 
In all cases where any person has eee, paid the Jand- office fees, and | 


procured the cancellation of any preemption, homestead, or timber- culture entry, 
he shall be notified by the register of the land-office of the district -in which — 


such Jand is situated of such cancellation, and shall be allowed thirty na from 


date of such notice to enter said lands. , 
The right given by this statute i is in the nature of a conse to ¢ an 


informer, and the statute must be construed strictly. It is familiar 
. law that an offer of reward conveys no right beyond the specific terms 
of the offer, that it may be withdrawn at any time, and that until 


| something has been done to establish a right under the offer, a claim- 
ant takes nothing by reason thereof. “Whoever claims under such 
an offer must bring himself within its terms. Failing to do that, his 
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eamcneien. is the danele ation hice comes on every ben fond the = 


discharge of a public duty, which is the common obligation of all. ye 


United States v. Connor (138 U. S., 61, 65, 66). | _ 
Tn this case, then, to entitle Crook to dain the benefits of the-offer 


made by said section 2 of the act of May 14, 1880, it must appear that 


he has not only contested the O’Donnell entry and paid the land office — 
“fees in that behalf, but it. must appear. that he has * ‘procured the 
cancellation ” of that entry. | | 
The question arose early in the eee ation ot this act as o : 


the effect of a relinquishment of the entry under attack. after the - - 
filing of the affidavit of contest. Section 1 of the same act had in 


the most positive terms provided that upon the filing in the local 
land ‘office of a’ written relinquishment of his claim by a homestead 
_ entryman, the land covered thereby should be “held as open to 
settlement and entry without further action on the part of the Com- - 
missioner of the General Land Office.” So it resulted in many cases, _ 
as in the present one, that a relinquishment of a homestead entry 
was filed after contest had been initiated and. uninformedpersons 
were lInadvertently permitted to enter the land. In that.event the 
subsequent. entryman, upon application by the contestant to make 
entry of the land, was called upon to show cause why his entry should 
not be canceled for conflict with the presumptive preferred right of 
the contestant, when such entryman was, on proper showing, granted 
a hearing in order to show that the relinquishment was not the 
result of the contest; and even after making such showing, strange 
as it may seem, the contestant was allowed to gain a preferred right 
-by proceeding to the establishment of his charges against the entry 
at_a hearing, although the entry involved in his contest had already 
been canceled upon relinquishment. This practice still obtains and 
‘was permitted in this case, but it is so manifestly illogical and in- 
congruous that its discontinuance is hereby directed. In such cases, 


if the allegations of the affidavit of contest are sufficient if proven to. _ 


require the cancellation of the entry, then the contestant, in instances 


_ where actual notice to the contestee does not appear of cccont should — 
be notified to submit affirmative proof that the entryman’s cclinguieli: 


ment was the result of the contest, with due notice to.the second — | 
entryman, who may present any counter-showing upon ‘this question : 
- which he may desire to offer. In instances where it affirmatively — 


appears of record that the contestee had actual notice of the filing ~ | 


of the affidavit of contest before the filing of the relinquishment, it 
will be presumed, as matter of law and fact, that such relinquishment 
was induced by the contest, and in case of notice by publication the 


‘ posting and publication of the notice in accordance with the rules of _ 


- practice will be treated as actual notice within the meaning of these 
directions. This naturally brings us to consideration of the question 
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of notice by soauenuctions and upon this it should i oe in mind» 

that the controlling question is whether such notice induced the 
relinguishment. It “will be readily seen that such notice if not within. 
_ the knowledge of the former entryman may not be said to have in- 
: fluenced in the slightest degree the filing of his relinquishment and | 
was thus not a factor in procuring the cancellation of his entry. 


_.. Therefore, in the absence of record notice the contestant. should. be 
given opportunity, after notice to the present entryman, to show that — 


| the former entryman or some person or persons in privity with him, 
had actual. knowledge of the filing of the affidavit of contest, thus 


ae ~ establishing that the Sralinguichinént was induced thereby. 


Thus, the contestant may bring himself within the conditions of the 
offer extended to him by section 2 of the act of May 14, 1880, and 
_ show to the satisfaction of the land department that ne has f pro- 


- -cured the cancellation” of the entry. If this be shown, his claim | 


- mnust prevail even as against an entryman who has inadvisedly se- 
cured the relinquishment of the former entry and in good faith filed 
the same and himself made entry of the land in ignorance of the 
- pending contest. Were the rule otherwise, there would be little in- 
ducement to bring contests, and section 2 of the act of May 14, 1880, 
would be praéhically nullified. Applying these observations to the 


facts of this case, we have the filing of a contest affidavit by Crook 


followed by the filing of the relinquishment of the entry sought to be © 
. contested, its acceptance and the allowance of an entry by Carroll two 

— days Ines without apparent knowledge of the pending affidavit of. 
contest. So far as is shown or suggested by the record, Carroll had 
no actual notice of the fact that Crook’s affidavit of contest had been _ 
filed, although it appears he made diligent inquiry in respect to this 
_ of the local office. Neither is it shown that O’Donnell’s agent in the © 
_ transaction: involving the sale of the relinquishment had such notice. 

It is suggested in brief of counsel for Crook that this agent did in 
truth and in fact know that the affidavit of contest had been filed, but 

no proof of this allegation has been offered. | 
Under this state af case and in ee ere with what a been 
hereinbefore said, the decision appealed from is modified, and your | 
office is directed to allow the Carroll entry to stand, ce within 
thirty days after notice hereof, the contestant, Geo files his duly | 
- corroborated affidavit that O’Donnell, or some person or persons in. 
privity with him in the sale or purchase of his relinquishment, had 
actual knowledge of the filing of the affidavit of contest at the time 
said relinquishment was filed in the local.land office, in which latter _ 
event a hearing will be ordered upon this question alone, warn due | 
notice to all interested parties. | 


All rules inconsistent herewith, which have been laid. down in | 


' numerous departmental decisions, are hereby modified to conform to 


_— this. decision into full effect. 
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these dictions or ine cases ere will be no alone! fillowed 
in the administration of the act. of May 14, 1880. You will submit 

for departmental, approval a draft of regulations embodying such | 
changes in existing regulations as. may be deemed necesehyy to carry — 


a OKLAHOMA PASTURE AND WwooD “RESERVE LANDS~EX'TENSION OF . 
7 eS [ot ‘FOR PAYMENTS. 


Crrcunar, | 


| Dapareaenr OF THE Inrertor, 
Genera Lanp Orrice, 
. Ww a ditbit D.C, M pany 22, 1909. 
. Raorsten AND Hace 
— Lawton, Oklahoma. 


(GENTLEMEN : Your. attention is called to net part of the act of a 


Congress. approved February 18, 1909 (Public—No.. 241); relating 
to the extension of the time of ens for pasture and wood re-. 
_ serve lands 1 in your district, which reads as follows: | | 


That the time within which all unpaid payments which have jieverorore or 


may hereafter, become due and payable under the act... . approved J une 
_ fifth,. nineteen hundred and six, and the oe ja cappeoned June twenty- 
eighth, nineteen hundred and six, and: the act .... paroved Mareh eleventh, 


nineteen hundred and eight, be, and the same is hereby, postponed and extended. 
for one year from the date on which such payments are now .by law required 
to be made: Provided, That as a condition precedent to said extension in each 
case the settler shall pay to the Secretary of the Interior, to be held in trust | 
by bim for the benefit of the Indians entitled thereto, four per centum on the 


amount of ‘such deferred payments where the settler had no preference right, _ 


and five per centum on the amount: of the deferred payment where such settler 
was given a preference right, put the payment of said five per.centum shall be. 
' made in lieu of the interest payment required by said act of . une -twenty- cen . 


a nineteen hundred and’ six, 


ee One extension. and but one extension of time for the Siedient of a oe 
ie installments of purchase money for said lands which become due for 
the first time after February 18, 1909, can be obtained by: the pay- 


| iment of the required commission. 
- 2. In all cases where extensions have already ren spans under 
the act of March 11, 1908, an additional extension of one year from 
the date when the original. extension expired or will expire, can be 
obtained by the payment of the required . commission. © 
38. All payments which. became due before February 18, 1909, for 
which an extension of time was not obtained under the ae of March 
‘11, 1908, may be extended under these’ regulations for one year from 
the a on which they became due, but oe can. not. be eeeneee 
| oe than one sh from that time, * 
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4, All persons who obtain extensions of time authorized by these 
regulations under entries for wood reserve lands or for pasture lands 
een were outside of what was formerly known as “ Pasture No. 3” 
must pay your office a commission. of four per centum on the install- 
| spite extended. : 7 a 
: . All persons who obtain extensions of time ‘under these oe. 
"tions under purchases of lands formerly within “ Pasture No. 3” 
must. pay at your office five per centum on the amount. of the install- 
ments-extended and interest accrued thereon. At the expiration of 
the time to which such installments are éxtended under these regula- 
tions the purchaser will be required to pay both the installments and 


the interest extended, but will not be required to pay interest on — 


_ either the installment or the interest due during the year for which 
_ the payment is extended, since the payment va the five per centum _ 
commission at the time the extension is obtained is to be considered 
as being a payment in heu of interest for that year. | 
6. You are directed to at once mail a copy of these regulations to 
auch person holding any of the lands mentioned, and in all cases. - 
where payments are due at the time the copies are mailed, you will, 


after thirty days from the mailing of the copies, report the entries _ 


to this office for cancellation and the forfeiture of all payments there- - 
tofore made, if the payments due at the date of the mailing of the 
copies have not been paid at that time, or an extension of time 
obtained where an extension of time can be obtained under these. 
regulations. | - 

7, In all cases where installments are not paid when they hereafter a 
become due, and no extension of time is obtained under these regula-_ 
tions, you will at once notify the persons holding the land that if 
such payments are not made, or extensions obtained, in cases where | 
they can be obtained, within thirty days from the date of the notice, 
their entries will be reported to this office for cancellation and the | 
forfeiture of all moneys theretofore paid. | ek eS 
Very ae aa aH §. V. Provuprrr, | 
- * | _ Acting Commissioner. 

| Mesrored: | _ 

R. A. Bariinerr, Secretary. 


PETER A. C. Hausman. 


Motion fai review of departmental ie nion of December 28, 1908, 
— 87 L. D., 352, denied by First Assistant Secretary — March 22, 


lee 
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HOMESTEAD-HEIRS- -COMMUTATION—RESIDENCE AND. CULTIVATION. 


Wrrson v. Hains OF Sana, 


The heirs of a deceased homestead: entryman who daniae. his lifetime failed to 
comply with the law, may complete the entry by. either residing ‘upon of 

- cultivating the land: for tle full period: of five years, if sufficient. of the — 
lifetime of the entry remains for that purpose; or may commute vpon a 
showing of residence and cultivation for fourteen months, but can not. 
teas commute upon a EuOWIRE of cultivation. alone, . 


Lurst Assistant Secretary Pierce to the re of the General. 


7 (F. Ww. C.) Land Office, March 22, 1909. — (G. J. HL) a 


January. 19, 1901, David Smith nde homestead duiey for lots 1. 
and 2, See. 3, and (et 4 and SW. 4 t NW. 4, Sec. 2, T. 2 N., R. 24 Wi, 
Lawton, ‘Oklahoma. 7 Be BS 

duly 8, 1906, the entryman died. - 
| August 8, 1907, Neeley R. Smith, one of iis heirs of the entryman, : 
‘submitted final proof, against which George I. Wilson filed a protest, — 
charging that neither the entryman during his lifetime, nor his heirs 
after his death, had ever established residence upon the land. | 

The local officers dismissed the protest, on the ground that the 
charge “is not sufficient.upon which to order a Hearne; and even 
though admitted, does not affect the validity. of the entry.” a 
- Upon appeal by protestant your office sustained the action of the — 
local officers, holding that: : 


The proof submitted . sala, 9 only shows compliance with. law for a period : 

of about thirteen months, whereas in a case of this character, as above shown, 
the proof by the heirs must. show compliance with law for a period of five - 
years, or the heirs may make commutation proof for fourteen months and 
payment for the land. In: view: of the fact, however, that more than seven 
-. years have expired since date of entry, and the party has failed to file ‘satis: 
factory proof, the entry is hereby held for cancellation. | | 
_ Your decision is: accordingly | sustained with the usual right of appedl; but the — 
heirs may be allowed sixty days within which, if they SO desire, to submit 
‘commutation proof showing fourteen months’ residence upon, or cultivation of, 
: the land and making payment therefor. at the Government price ‘per acre, _— 


5 Your rejection of protest. is also sustained with right of appeal. 


The protestant has further appealed to this Department oe SO 
much of your office decision as allows thé heirs further opportunity 
within which to submit commutation PROT, and. ee eas for — 
the land. “& Ty ae 

The record shows that the entryman never established residence on 
| the land, but from the date of entry until his death lived with his. 
| son, Neeley R. Smith, on adjoining land; that the son cultivated 
about 85 acres of the land and raised crops thereon for about six 
“eee that, no house was ever built. upon the land and the only im- 
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provement thereon is a fence worth about $40; and that. up to fis date 


| of the- submission of final proof the heirs had never established _ 
_. residence upon the land, but had cultivated a pone of it for thirteen : 
a months. | | 


In Heirs of Stevenson + OF . Cunningham (32 1 IES D.. 660) i it was : held 7 


22 (syllabus) : 


-. Upon the death. of a homestead entryman the right to the fae goes to his i? 
‘ . heirs .... free from defect on account of any ‘default on the. part of 
ie: entryman in the matter of residence or otherwise, and the .. . heirs 
asec Ney complete the entry by either residing on the land or cultivating the . 


ce same for the required period, but need: not do both. as dy as 


In the later decisions of Meeboer w. Heirs of Schut (35 L. wo , 885) = 


| and Johnson v. Heirs of Malone (385 L. D., 522) the Stevenson: Cun- — 
-ingham decision was thoroughly analyzed and construed and it was © 
held that while the heirs of a deceased entryman took the entry .free 
- from any default on the part of the entryman, it 1s incumbent upon 
- them, in submitting proof, to show that the requirements of the stat- 

ute have been fully met—that is, that they have either resided upon or. 


cultivated the land for the entire period required by the homestead 


law, or for such period as, added to the period during which the. 


entryman had complied with the law, “oe ageregate the full period a 


of five years. 

In the present case the entryman had utterly ice in the matter 
of residence, and as a consequence there was no compliance with law 
- on his part for which the heirs could receive credit in making up the 


- full period required by law. It was therefore incumbent upon them | 


to either reside upon or cultivate the land for the full term of five 


years. As about five and one-half years from the date of the entry had - 
~ elapsed at the time of the entryman’s death, it is apparent that it 


was impossible for the heirs to comply with the law for the full 


. period in the remaining year and a half of the statutory life of the : 


- entry. The only thing they could have done to save the entry would | 
have been to reside upon and cultivate the land for fourteen months 


and then commute. This, however, they did not do, but proceeded to 


" cultivate only. By the express terms of section 2301, Revised Stat- 
utes, commutation can only be allowed upon a showing of both “resi- 


oe dence and cultivation” for fourteen months. As before stated, at the 


date of submitting proof there had been no residence on the part of 


5 the heirs, and as there was then remaining only a little more than” 


five months of the statutory lifetime of the entry, it is evident that 


they could not thereafter have resided upon the a for the requisite : 


period to entitle them to commute. 7 
The land department has no authority to extend the statutory life- . 


time of an entry, or to authorize residence subsequent. to the expira- 3 


tion of that period as a basis for commutation. 
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| “Your affice ote is affirmed in so far as it rejects the proof al- 
7 “ready submitted and holds the entry for cancellation, but is reversed - 
-in so far as it affords the heirs epEeray to submit further peor | 

with a View r to commutation. me 4 


| RECLAMATION ACT—APPLICATIONS FOR WATER RIGHTS. 
eo. ee OTROULAR. 


peas oF THE Iyrerior, 
GENERAL LAND OFFICE, - — 
"Washington, dD. C., March 22, 1909. 


Waren Riews eee AND Rugisrers AND REceErvERs, 7 

> | United States Land Offices. 

Care ncawtine in order to avoid discrepancies in areas:and result- 
ing payments and the acceptance of applications for tracts not 
designated as lands for which water can be furnished, the following 


instructions, a to. those of April 4, 1906 ( L. ‘D., Dea) ~ 


- are issued: 

~ .. When practicable, all ae oleatene for qiler rights, Bothy by. 
homesteaders who have made entries of lands withdrawn and by 
private owners of lands embraced within a reclamation project, 
should be submitted by the applicants to the project engineer, United 


States Reclamation Service, for his examination and approval, before 


the applications are filed in the local land offices. In such cases the © 
project engineers will endorse their approval upon the application 
forms if found correct, or point out defects and uae corrections © 
if any are required. 


_. %. Where, because of lack of time, distance, or necessity of sub: oe 
_ mitting the water right applications with applications to make orig- .. 
inal homestead entries, etc., it is not practicable to have the water- 


. right applications examined and &4pproved by the project engineer 
prior to filing in the local land offices, the water-right. applications 
must be executed and filed in the local land ofliees in duplicate. 


‘Registers and receivers will suspend actionsin such cases and daily _ 


forward to the proper project engineer one copy of each of such 
water-right applications for examination and return by the engineer 
within fifteen days, approved by him, or with defects indicated and 
corrections suggested if not in form for approval. ‘In the latter case © 


the applicant should be promptly advised and allowed thirty days — 


to make the. necessary amendments, in default of which the — ft 


z tion will be rejected. 


3. The Reclamation Service will advise its project engineers that 


. their approval will be regarded. as certifying to the correctness af tie: "t,o 
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Follow ae matters: a That the land ieseabeas 1S babe to. water- 
right. application under the project; (b) that the irrigable acreage 
shown is correct in accordance with the public notices, the official 
plats, and instructions approved by the Secretary of the Interior ; 
(c) that the number of acre feet per annum to be furnished js cor- 
rectly stated; (d) that the amount. of the building charge is cor- 
rectly stated ; (e) a the number of annual instalments 1 is correctly’ 
stated. a 

4. These se is are designed to F the applicants i in present 
ing water-right applications which will be correct in form and which | 
contain matters essential to the approval of their applications; also, | 
to aid the registers and receivers of local land offices in the considera- 
tion of such applications; and registers and receivers are, therefore, 
enjoined to use both care and diligence in enforcing the above | 


requirements. | : 
Very respectfully, _ “* 7. 4 & 8. V. PRovprtt, 
| sea | Commissioner. 
ere 


R. A. Pans Secretary. 


aa LAND-CHANGE IN CHARACTER OF ‘LAND-PROOF OF REC- 
RAMON: ; 


PEDERSON uv, PAaRKINSON. 


Lands that one year with another for a series of years will not without artificial 
irrigation produce reasonably remunerative or are ad within the 
meaning of the desert land law. ; 


. Lands situated within a notoriously ‘evid or desert region, and remaciees previ- -—— 
ously desert within the meaning of the desert land law, do not necessarily 


lose their character as desert lands merely because of unusual rainfall for a 
few successive seasons their productiveness was increased and larger crops 
_ were raised thereon; and under such circumstances a. strong preponderance 
of evidence will be required to take them out of the class of desert lands. 
One who makes desert entry of such lands must however clearly show, in sub- 
mitting proof, not only that he has the right to a sufficient supply of water | 
to successfully irrigate the lands, and that the system of ditches is adequate 
for that purpose, but ‘also-that the necessary supply of water has been 
actually used on said lands in a manner to prove the beneficial results. 


First Assistant Secntaay Pine to the: Commissioner of the General 
(FLW. C.)  .. Land Office, March 24,1909. (C, J. G.) 


_ An appeal has been filed by defendant in the case of Anton Peder- 
son v. Frederick Parkinson from the decision of your office of April 
98, 1908, sustaining the action of the local officers i in holding for can-. 
| ‘collation his desert-land entry for the W. 4 SE. 4, Sec. 28, and W.4 
NE. 4 by Sec. 33, T. 6 N., &. 41 Ws Blackfoot Idaho, 
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They papers were Gaited here by your office Series 30, 1908, 


since which time the parties have further presented their respective s 


--claims at an.oral hearing. : 
- The entry was made August 1, 1905, the applicant filing with his | 
declaration evidence showing the tract os be desert land, and: stating © 

that he expected to obtain the water supply with which to irrigate 


e “said tract from Moody and- Lyman creeks. Atfhdavit of contest was Stas 


- filed by Pederson June 14, 1907, in. which he alleged that: 


| Parkinson made said entry. fraudulently and. unlawfully, in that the said 
_ entire tract was not at the date of said entry desert land.or subject to entry — 
as such and is not desert land at this time; that said tract at the time of entry 
and now will produce good and profitable crops of hay and grain without arti- 


. ficial irrigation year after year during ordinary seasons; that no artificial irriz 


gation is required for the cultivation of good and profitable crops thereon, and 
surrounding lands produce yearly such crops without artificial irrigation. ‘ = 
‘Hearing was had July 80, 1907, before a United States commis-— 
sioner at St. Anthony, Tdaho, where both parties appeared and sub- | 
mitted testimony. The local officers rendered -decision finding the | 
land to be non- desert i in character and recommended the cancellation — 
of Parkinson’ s entry. Their decision was upon appeal therefrom 
affirmed by your office. 
The land in controversy is situated upon what: is. known as aie 7 
Rexburg bench, comprising several thousand acres. It is in what has 
always. Deen considered, at least up to a few years ago, an arid or 
desert region. Many desert-land entries have been made for lands 
' of precisely or substantially the same character as that in controversy, 
some of which have been patented. Lands in the vicinity have been 
- segregated under the Carey Act. It appears that comparatively few 
of the lands on this bench were filed on prior to 1900, and probably 
the bulk of those filed on were entéred during and since the.year 1905. _ 
Up to 1895 or. 1896 1t was undoubtedly the general belief that the 


_ raising of crops in that section of the country without irrigation was 


impossible. In such belief thousands of dollars were spent in the 
construction of canals and ditches to irrigate the lands, but most of 


the irrigation was along the streams and of the lower lands. Prior. 7 


to 1905 comparatively few attempts were made to utilize these lands ~ 


for agricultural purposes, and there was apparently no doubt enter- — : 


_ tained as to their desert character, and they were generally so -rre- | 
garded. Persons who attempted to raise crops without artificial irri- 


gation met with indifferent, success, the general experience being that . 


_ profitable crops could not be grown without such irrigation. Since — 
_ that year, owing to changed or changing climatic conditions in the 
way of unusually heavy rainfalls, it has been possible to. raise fairly | 


good crops on these lands without artificial irrigation, or by the so- 
- called dry farming process. This fact apparently led to the belief in — 


the minds of some that the lands in this region, about whose char- 
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. . acter no dorht existed before, are in eaitey not desert and seseron 


not subject to entry under the desert-land law. It appears to be con- | 
ceded that the lands on the Rexburg bench, or for that matter in that 
region, are all substantially of the same: chnmadter 


The hearing in this case was directed mainly to showing the shee a 
acter of the land embraced in Parkinson’s entry —whether desert or 


-non-desert within the meaning of the law. No portion of said land: 


- had been cultivated to crops prior to the hearing, the evidence merely 7 


showing that some plowing had been done thereon in the spring of 
1907 ; renee. as to actual results in the way of.crops, the evidence 


- refers to operations and experiences: on adjoining and’ neighboring - 


lands. - | | 

The general rule heretofore applied i the ‘dorermunaton of the 
~ desert character of lands is substantially as follows: Lands that one 
year with another for a series of years will not without irrigation 
: produce reasonably remunerative crops are desert within the mean- 
ing of the law. The testimony in this case may be said to cover 
approximately a period of ten years, extending from 1896 to 1907, 
and refers to the actual experiences or to the knowledge of such ex-. 
periences of those who have attempted to grow crops on the lands of 
this bench without irrigation. As stated, prior to the year 1905 very 
few of these lands had been cultivated, and the results obtained. did 
not warrant the belief that profitable crops could be raised without 
irrigation. | The crops for the year 1907 had not been harvested at 


the date of the hearing, so that of the years when there were cunuswal, 


rainfalls the hearing really covered only two or three crop Seasons. 
For these seasons the evidence shows that many were able to raise 
remunerative crops by dry farming, although some witnesses testi- | 
fied that for even those years, cost of production considered, they 
were not paid for their trouble. Nearly all of Parkinson’s witnesses | 
testified positively that these lands: are desert in character, and as 
such their cultivation one year with another without artical: irrl- 
gation would not be remunerative. In fact, the principal witness 
for contestant Pederson, when asked. whether cultivation of these 
~ lands without irrigation had as a general rule been successful, stated 
that he was hardly 3 in position to say whether it had been a paying 
prospect or not—it was almost. impossible to say. The testimony — 
taken as a whole leaves grave doubt whether even during the wet 


years crops raised on this bench were as a general rule a paying 


' proposition. It was shown that grain grown on dry farms is of an 
inferior quality, especially wheat, to that grown on irrigated lands. 
It is of lighter weight, produces fewer pounds of flour to the bushel, — 
-and brings less price in the markets. Sometimes the quality of. the. | 
. grains was fair. Other seasons they were refused by millers except _ 
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for feed. A oe many. crops Pada were never icra ie the: 
reason that they were practically worthless. Many persons threshed _ 


-_ their crops grown on these lands for the first time the year prior to. + 
- the hearing, and when paying crops are referred to in the testimony; cee 


it generally. means crops that were raised the year or two immedi- 


3g ately preceding the heari ing, or during the seasons of unusual rainfall... - 

| A witness with equal experience. nae others stated that for year after 
year he had cultivated his land at: a loss, while others testified they =” 
were uriable to make a living on their lands up to the last two years 


- prior to the: hearing, being compelled to engage in othet business for 


a livelihood; that for ten years those of 1905 and 1906 were the only — “s 


years when. they: were able to raise profitable crops. Then, too, on. - 

the question of the quantity of grain required to constitute a paying 
' crop, some stated that twenty Bickel of wheat per acre would, tak: _ 
ing the total cost of. production 1 in that region into consideration, be . 


a losing proposition. Prior to 1905 the average production per acre 


fell far short of twenty bushels. And even for the wet years, while © | 
~ some; succeeded in growing paying crops by dry farming, there were 
_many-others whose labors were not remunerative. Taking the whole. 


record even for those years, successive and paying crops appear to 


have been the exception rather than the general rule. Especially -is 
this true in the case of individual claimants for a limited area of © 
land. Possibly persons of large means, or companies controlling large 

tracts, were able to obtain by means of advanced methods remunera- 


_. tive returns for the capital and labor expended. The testimony ~— | 


developed the further. facts that summer fallowing is necessary. to 
successful farming on these lands, so that when this method is em- 


ployed the average yield per acre would have to be divided by two, . | 


thus reducing the average yearly yield to half It is practically ad-_ 
mitted on all sides that attempts to grow crops of hay on these bench 
lands, such as alfalfa or lucern, very necessary crops to the farmers 


of that region, resulted in most instances in utter failures. But, even | 


| conceding that remunerative crops were raised on ‘these lands with- 


out irrigation during the recent: years of unusual rainfall, the ques-. 


tion is presented whether that fact, in face of the practically unbroken - | 


record of failures during the preceding seven or eight years, neces- 
sarily changes said lands from desert to non- desert. ae In other 


words, that the mere fact that because of unusual rainfall for two or 7 


three successive years out of ten, increased crops were raised, changes. 


the character of lands that for a “series of years” > could not be made 
to produce remunerative crops. without irrigation into non-desert 


* lands within the meaning of the law. Moreover, it’ is believed that — 
it would be an unwise policy to invite the taking up in small quanti- 


ties of these lands by people without means in the belief that said 
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lands ‘could be pacceet and profitably calaeeied without i irriga- 
tion under the dry farming process, for, in the event of the return 
of normal rainfall, the result in that whole area would probably be 
little less than disastrous. | as 


As hereinbefore stated, the land in controversy had not at Gane of ie 


hearing been cultivated to crops. Only prairie grass and sage brush 
were growing upon it, but no grass that produced a natural growth 
of hay. The land in controversy. receives no moisture. from sub- 
irrigation. Moody Creek, although it runs across the northeast cor- 
ner, is in a guich or canyon, and is estimated to be from one hundred 
to two hundred feet. below the general surface of said land. So that. 
‘without artificial irrigation attempts to raise remunerative crops on 
the land would be wholly dependent upon continuation of excep- 

tional rainfalls ofthe past few years. In an article on “ Dry-Land- 

Farming in the Great. Plains Area,” in the Yearbook of the Poeere : 
ment of Agriculture for 1907, it is said: 


During the last two or three years there has been vather't more ‘than the aver- 


age amount of rainfall over the larger part of the semi-arid region, and many 


“people acquainted with present conditions firmly believe that the climate of this. 
region is rapidly becoming more humid. This belief is without foundation in. 
fact, and it is surprising that it should exist, for the precipitation records for 
the whole country are given wide publicity; but since this idea is generally 
held and has become widely advertised, it becomes important to emphasize the. 
fact that there is no adequate basis for hoping that the climate of the ar id West 
is undergoing: any appreciable change as regards precipitation. 
. Ke ok * - ae oo a ee. 
It is the frequent observance of these especially favorable conditions during _ 
past years that has led people to believe that the climatic conditions were - 
actually changing and that in time the climate would reach a stable condition 
fairly approximating the very favorable conditions that have sometimes pre- 
vailed. While such a pleasing hope may in some instances serve as a stimulus 
_ to action, in many other cases it will serve to encourage people-in entertaining 
- hopes that will-never be realized. The only safe rule when considering climatic 
conditions in this or any other area is that ‘what has been will be” so far as. 
climatic conditions are concerned. — If. destructive and devastating droughts 
have occurred in the DEE: in any given area, it is probable that they will recur 
in the future .-. : 
' Since 1894 there has been a somewhat regular | increase in the aunual pre- 
cipitation throughout the Great Plains area, until in 1905 it reached the high-. 
est point recorded by the Weather Bur eau, but only very slightly in excess: of 
the precipitation of 18838. This increase in pr ecipitation which made the agri- 
cultural conditions more favorable, together with the demand for cheap farm 
lands, had the effect of causing these large land. companies to exploit what is 
now generally known as “dry farming.” . 


No doubt methods have been devised a are 1n practice through . 
this arid region, aided by the unusual rainfalls of recent years, 
whereby the moisture of the soil can be conserved and crops raised 
under conditions that have in the past proved absolutely prohibitive 
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_ of agricultural productions ‘But, as said i in the Agricultural Depart - 
ment article referred to— | | 
the exploiting of dry ‘farming on ii: Great Plains has been carried on auriiie a 
, period of unusually heavy rainfall. In all probability droughts as severe and 
as long continued will occur in the future as have occurred in the past. Then, 
and not until then, will these methods be subjected to the decisive test. 

| Careful examination of the eritire record leaves a pronounced im- 
' pression that it has not. been shown, aside from the few exceptional 
years referred to, which can not be accepted as decisive of their char- 
acter, that these are such lands as come within the definition adhered 


-. to by the land department during many years as to what are and 


what are not desert.land. A showing that crops, even remunerative 
ones, have been grown on lands-for a few seasons under unusual 
tendiaons as to rainfall, does not. conclusively prove their non-desert 
character. Where sods are situated in a notoriously arid or desert’ 
area, a large. portion of which have been entered under the desert- 


~ Jand law, and which have in fact previously been desert in character, 49 


their productiveness. in a few exceptional years without irrigation — 
does not necessarily take them out of the classification of lands desert: 


in character within the law. Under such circumstances, at least a_ 


_ strong preponderance.of evidence should be required to establish their 


non-desert character. Perhaps, time may demonstrate, if favorable. 


conditions should continue, that these lands are non-desert—that is, 
that they will one year with another for a series of years produce 

profitable crops without artificial irrigation. Suffice it to say no such | 
_.showing has been made in this contest as calls for the cancellation of 


the Parkinson entry, made at a.time when it had not been demon- 


strated that successful crops could be grown on similar lands at all, | 
and in the belief, as it appears, that, the land embraced therein was in 
fact desert’in character, 

Notwithstanding Pederson’s contest. affidavit contained no alia: 
tion as to the source and availability of the water supply to irrigate 
the land in controversy, yet testimony was introduced by him at the 
hearing on that point, and both the local officers and your office make 
findings in relation thereto. In the absence of charges bearing on the 
question of water supply, it is clear that Parkinson was not required 
to meet such testimony. So that even though it were material and 
necessary to determine that question at this time, it could not be done 
upon the present record. As a general rule the matter of the avail- 
ability and sufliciency of water supply in respect to desert-land entries 
is one to be shown by entrymen when they come to submit their final — 


proofs. They a assume any risks 1 im that 1 regard when they make their a4 


entries. 


In this soanection it may be sated that ina: very fact that it hae _ 


been: pone to Brom, remunerative crops upon these lands without 
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artificial jomeaton: pndeee it of the utmost. canted: in exercise — 
the greatest care and:scrutiny in passing upon final proofs, to see that 
- entrymen for such lands not only have a right to.a.sufficient supply - 
of water to successfully irrigate their lands and that the system of 
ditches is adequate, but also that the necessary supply of water has 
been actually used on said lands in a manner to prere the beneficial | 


results. 


The decision of your fies herein is reversed, the contest dismissed, 
_and, in the absence of other objection, Parkinson’ s entry will be held 
intact, subject to’ pon pnaee with law: | 


COAL LANDS—SURFACE RIGHTS OF ‘ENTRY MEN — ACT oF MARCH 3, 
| : {ee | _ 1909. | i 


i CIRCULAR. 


" Duparracent OF. THE oo 
Genera Lanp Ovricn, — 
3 Washington, D.C, M arch 25, 1909. 
‘Reotérees AND Recnivers, , | 
 -United States Land Offices. | ) 
GENTLEMEN: The following instructions are issued for your guid- | 
ance in the administration of the act of Congress approved March 3, 
1909, “for the protection. of the surface rights of entrymen ” (Pub- 
lich, 823), a SOby of which Ww Wl be found at the end of these 
. regulations. 
ee ‘PURPOSE or THE AOT. 


| 1. re aren - its date nd as plainly appears from its context 
the act was designed to protect the rights of persons who in good 

faith enter, under nonmineral laws, public lands which are subse- 
quently classified, claimed, or reported as being valuable for coal; 
and the act applies not only to entries made prior to the passage 
thereof but also to entries made subsequent thereto, provided only 
that the lard entered was classified, claimed, or reported as being val- 
uable for coal after the date of entry. 


ELECTION. 


_ 2. Under the provisions of this act all persons who in good faith 
locate, select, or enter, under the nonmineral laws, lands which are, 
subsequent to the date of such location, selection, or entry, classified, 
claimed, or reported as being valuable fot coal, may elect, upon cake 
Ing satisfactory proof of compliance with the laws ancien which they . 
_ claim, to. recelve patents upon their location, | selection, or enuy; as 


a 
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the case may be, thi Satents e contain a reservation. to ite United 
States of all coal in the lands and the right of the United States, or 
anyone authorized by it, to prospect for, mine, and.remove the coal _ 
in accordance’ with the conditions and limitations imposed by the act. 
8. Upon receipt of these instructions registers and receivers will | 
eee advise, . by registered mail, each locator, selector, or entry- 
man having a claim falling within the provisions of the act that he 

- will be allowed sixty days from notice within which to file in the. 
7 local land office his election to take patent for the land, exclusive of 
— the coal deposits contained therein, or to. file a denial that the land 
contains coal of workable value and request a hearing to. determine 
> that question. The. notice should be given: and the election made on 
the accompanying forms. . m4 - 
4, Upon receipt of election to take ‘Satents exélasive of the eats Piso 
the lands, and upon satisfactory proof of compliance with the law — 
under which the claim is based, patent will issue upon such nonmineral 


~~ location, selection, or entry containing the reservation, condition, and 
> nitadons prescribed in the act. In such cases the owner aide 


the patent may mine coal from. the land for his own use. only up to 


be and. including the time of the disposal of the coal ty, the United States | 


to some other party. 
5. If, after notice and. upon. the expiration of ihe pee jaye allowed - 


3 ; herein, no action indicating an election is taken by the party in 
| interest, such failure to. take action. will be considered an election foe 


receive patent: which will contain'a reservation to the United States. 
= of all the coal, and thereafter such pas will be tr eated Paceorngly:: 


-HEARIN GS—BURDEN | OF. PROOF. 


Where meee selectors, or ‘entrymen file. Achials of the ‘oul ; 


7 | ae racter of the land, together with. statements under. oath. as a 
basis for hearing, the register and receiver will forward all papers to. 


the General Land Office, and if upon consideration the land is reclassi- 
fied as noncoal the parties will be so advised and the cases allowed- 


‘Sg. WORD oceed. to final entry and patent, if otherwise regular. Ifreclassi- 


fication is not made 1 in such cases, hearing will be ordered through © 
the register and receiver, of hich all parties and. also the chief. oF 
field division of special agents: will be duly advised. a ee 

7%, In all cases where it appears that the land was classified, claimed, 
sei or reported as being valuable for coal subsequent to the date of ae: 
a nonmineral entry involved, the burden of proof at the hearing: will » 
be upon the United. States to show that the land included ‘in the — 
location, selection, or entry is. chiefly valuable. for the coal deposits sas 
therein. - However, in those cases where nonmineral entr’ 1es have been. 
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made sabesiaent to the Gite on which the land was clesained. claimed, 
or reported as being valuable for coal, the burden of proof will be 
upon the nonmineral entryman to a that the land does not in fact 
contain valuable deposits of coal. Special agents will conduct hear- 
ings on behalf of the Government and cross-examine the oy, 
and other witnesses in all cases. 
8. Upon the termination of a hearing the register and: receiver mil 
“render a decision, as in other cases, and at the proper time forward 
_ the testimony and other papers to the Commissioner of the General “ 
Land Office. 
9, In any case where a ‘special agent, after field examination and 
prior to, hearing, is of the opinion that the classification of the land — 


is incorrect, he will immediately forward to the General Land Office 


a report to that effect, together with all the papers in the case and a. - 
~ statement of his reasons for such opinion. In such cases the hearing ~ 
~ will be postponed, of which due notice shall be. given the entryman, 


and remain suspended until conclusion is reached by the Secretary 


_ of the Interior regarding the reclassification of the lands. If re-. E 
classification is denied, the hearing will then proceed. — 


CASES WITHIN PURVIEW OF LAST SENTENCE or ACT. 


10. Tt will be observed that the last sentence of the act pees - 


that where final proof has heretofore been made, or shall hereafter be 
made, showing good faith and satisfactory compliance with the law 
under a location, selection, or. entry made prior to classification, or 
— report of. ool cigs the locator, selector, or entryman in such 
case will be entitled to a patent without reservation unless, at the 
time of such final proof and entry, it shall be shown that the land is 
chiefly valuable for coal. Therefore in all cases where such locations, _ 
selections, and entries have proceeded to final proof and entry, no 
hearings will be ordered except in cases where reports or charges are 


~ made showing that the proof could not have-been made in good faith 


because of the known coal character of the land, or because. of some | 
other fact tending to establish a want of good faith in the claimant. 


-. This provision of the act means that where a nonmineral-claim has 
in good faith and after due compliance with law been carried to final 


_ proof and entry, the mere fact that the land has been classified,- | 


a claimed, or reported as being valuable for coal will not in itself pre- 


— vent the claimant: from receiving a patent without a reservation to 

the United States of the coal, but of course, if the land. was prior to 
final proof known (to the entryman, locator, or selector, or generally 
in the vicinity) to be coal land, the nonmineral. location, selection, — 
_ entry, or proof must noel have been made in bad faith, a | 
upon that ground such nonmineral claim may be attacked even 
: — it en have eee to final proof and entry. a 
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‘11. In order that due protection may be afforded the interests of. 
the Government, it will be necessary for registers and receivers, where 
application is hereafter made to submit final proof.for lands classi- — 
fied, claimed, or reported as containing coal, to set the date for 
making such proofs sufficiently far in advance: after consultation 
with the chief of field division, so that an agent of the Government _ 
may be able to appear at the time the proof j is approved and show | 
that the land applied for is chiefly valuable. for the coal contained 
therein, if such be the fact. 7 

Vew respectfully, ; & be a ae > 
—— 2 ~ rep. Dennett, Commissioner. 
Approved : & hy | a - ee | 
R.A. Barriyerr, Secretary. 


Form Approved by the Secretary of the Interior March 25, 1909. 
“DEPARTMENT oF THE INTERIOR. 
NOTICE OF RIGHT OF ELECTION, * 


[Act March 3, 1909.] 








‘U.S. Land Office- -———— | se * 5 Ngee 


> 








> 


SIR: ‘Your attention is directed to the provisions of the Be of Mar ch 8, , 1909, - 


on: the back hereof, and you are hereby allowed | sixty days from. notice within: - 


' which to file in this’ office your election to take patent for the lands embraced 
in your location, selection, or entry, No. ee, made , 19—, for 
of sec, ad be Bb , Such patent to reserve to the Unitea States all 
~ coal in the lands with the right of the United States or persons authorized by 
it to prospect for,. mine, and remove coal from the same upon compliance with 
the conditions: of and. subject to the. limitations of said act, or to deny the 
existence of known deposits of. valuable coal upon the land at date of final 
proof and entry, in. which event you must file in this office, within the time - 
prescribed, . evidence in. the form of. affidavit. statements by persons familiar. 
with the lands, preferably mineral experts or practical miners, alleging the 
lands to be noncoal in character, with the reasons therefor. If you ‘fail to, 
within sixty days from receipt of this notice, file your said election, or to 
deny the existence of known deposits. of valuable coal in the land, patent will 

















. issue, on submission of? final. proof satisfactory in other Bae reserving to « 


‘ the United States all the coal in the land. | - 
| "Respectfully, | a — a a —— — ; 








? 


- Receiver. 
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inori6N TO RECEIVE PATENT UPON NONMINERAL CLAIM EXCLUSIVE: OF. ANY DEPOSITS 
OF COAL IN THE LAND, | 


5 Se 








STATE OF 



































Obani of 2 4 ae | 
~ Ae 4 of town of a , county. of , State of 2 WHO Chae, 
19—, made location, selection, or entry 1 * the AOE SeGj—==-, 
TT, ——, R. , being duly sworn, do hereby gieat upon submission of satis- | 


_ factory proof: of compliance with law under which. my claim was initiated, to 
receive patent for the lands, which patent shall reserve to the United States 


-.. all.of the coal in said lands, with the right of the United States, or any person 


authorized by it, to prospect for, mine,. and remove the coal from same in. | 
- accordance with the conditions and limitations of the act of March: 3; 1909, _ 
‘public No. 323. 


In accordance with above election, I hereby authorize the proper officer ee —_ 


| officers of the United States, upon submission of satisfactory final proof upon 
‘my location, selection, or entry, to issue final ‘certificate or other paper as basis 
for patent, containing the reservation of the coal hereinbefore described, and 
to issue patent in» accordance therewith, , | 








I her ie certify. nt fie’ foregoing afidavit was read - to or by affiant in my 
presence before affiant affixed signature thereto ; that affiant is to me person- 








ally known or has been satisfactorily identified before me by ~ : 
‘and that said affidavit was duly subser ibed and sworn to before me at my oifice 
in , this - day of - , 19—.. | | 

















- (Official ‘designation of officer. ) 


- Nove. 1. —'This affidavit of election may be. executed Derote any officer author- 
ized to administer oaths and-possessed of a seal | 
- Nore 2.—The attention of parties: in interest ts directed to. the -pY rovisions 8 of 
the act. of March 3, 1909, copy: of. which is. pete) on. the: ‘back hereof. : : 


" [Butte —No, 823.1 
a AN ACT For the’ © protection of the surface rig ghts of. entrymen. 


Be it ae by the Seiiate and House , Repr esentatives of the United States- 


of America in Congress assembled, That any person who has in good faith. | 


~ located, : selected, or entered under the. nonmineral’ land laws of the United 


ea States © any lands which. subsequently are’ classified, claimed, or reported as 
-- being valuable for coal, may, if he shall so elect, and upon makiug satisfactory _ 


_ proof of. compliance with the laws under which such lands are claimed, receive | 
oar: patent therefor, which shall contain a reservation to the United States of all : 
coal. in said lands, and the: right to prospect for, mine, and remove ‘the same, 
The coal deposits in such lands shall be subject to disposal by the United States 
- in accordance with the provisions of the coal-land laws in force at the time of 


such. disposal, but no person shall enter upon said. lands to pr ospect for; or mine. : 


‘and remoye coal therefrom, without previous consent of the owner. under such 
‘patent, except upon such conditions as .to secur ity for and ‘payment of all | 
damages to such owner caused thereby as may be determined by a court of 
competent: jurisdiction : Pr ovided, That the owner under such patent shall have 

the right to mine coal for use on the jand for domestic purposes prior to the 
disposal. by. the United States. of the coal deposit: Provided further, That 


i : nothing herein contained shall be held to affect or ade the mee of any 


| . for coal, 
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~ locator, Seton: or entryman. ae a: heari ‘ing for the purpose of aeten mining the — | 


character of the land located, selected, or entered: by. him, -Such locator, selector, oe 


or entryman who has heretofore made or shall hereafter make final proof show- 
ing good faith and satisfactory compliance with the law under which his land. 
As. claimed: shall be entitled to a patent without reservation unless at the time — 
of such final Ergot and ene it shall be shown that the Jand is ehiedy: valuable 


Approved, “March 3, 1909. 


MILITARY BO UNTY LAND WARRANTS — SURVEY OR- “GENERALS” 
CERTIFICATES. . 


“De N.. Cuann.. 


The Department declines to recognize any: right on the part of. eter of s 
military bounty. land warrants or surveyor-generals’ certificates to. locate | 
them upon lands not subject: to such: location under departmental decision | 
in the case of Lawrence W.. Simpson, merely because the warrants or cer- | 
tificates were purchased prior to that decision. upon faith of the rulings of. 

the Department in the cases of ‘Victor H. -Provensal, J. L. Bradford, “and. — 
— Charles Pp Maginnis.” ; : : . 


| «First Resistant Seor etar y Pierce to the Uerimevone of the General 
(FEW. CG) Land Office, Mar ch 26, (1909. (E. F. By 


- Petitioner, D. N. Clark, seeks to secure’ a. modification of the -rul- 
ings of the Department so far as they deny to purchasers of military 
bounty land’ warrants the right to locate them upon lands that. were 
subject to private cash entry at the date of the act of March 2, 1889 — 


a (25 Stat., 854), where the warrant had been purchased at a time - 


when, alee the decisions of the Department then in force, location 

could be made with military bounty land warrants. = £5 

-. Reference is made to the cases of Victor H. Provensal (30 L. D., 
616), J. LL. Bradford (31 L. D: , 182), and Charles P. Maginnis (i: 


— 299), in which it was held that military bounty land warrants and ~ 


~ surveyor-generals’ -scrip-may be located on lands that were subj ect 
to such location at the date of the passage of the act of March 2, 1889, 


and to-the case of Lawrence W. Simpson, decided January 31, 1907 e i 


(85 LD. , 899), and June: 20, 1907, on review (Ib., 609). 
In the‘case last mentioned it was held that the act of March 2, 1889 ny 
withdrew alZ public lands, except in the State of Missouri, fron ‘(pri- 
vate cash: entry, without exception: or reservation, either express or 


_ implied... Hence no location of such warrants and scrip can be als. 


lowed on lands not subject to private cash entry at the date of the 
| location, especially in view of the express purpose of Congress indi- 
cated: i in the: act of December 18, 1894 Pe Stat., a); to confine ‘the’ : 
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location of bounty ‘Jand warrants wae sur iveyor-g generals’ scrip to . 
land subject to private cash entry at the date of the location and to 
‘give them a cash value by authorizing the use of them in the pur- 
~ chase of lands entered under the general land laws, and for lands 
‘sold at public outery. | | 

In the case of Roy McDonald (36 L. D., , 205) the soundness of the 
rule in the Simpson case was not questioned ; but it was sought to 
have the decision so far modified as to give protection to locations 
made in good faith upon the adjudications of the Department, and to — 
have all rights initiated thereunder protected, notwithstanding the 
change of ruling i in the Simpson case. That decision was so far modi- - 
fied as to give protection and recognition to all locations completed — 


prior to Tune 20, 1907, upon faith in the holding of the Department, 


in which no question as to the right under the location is raised, ex- 
cept that the land is without the limits of the State of Missouri, in- 
cluding all locations and entries made prior to June 20, by innocent 
7 purchasers of warrants or scrip who acquired their title after the 

decision in the Provensal case. ° | 
Petitioner alleges that he purchased military bounty and warrant 
No. 14-493 prior to the or iginal decision in the Simpson’ case, and he © 
seeks to have the recognition of the right given by the Roy McDonald | 
decision extended to purchasers of warrants who purchased the same 
before the. date of the first decision i in the pynpeon oe; and after the | 
decision in the Provensal case. 

That question was considered at the time the decision ; in the. case 
of Roy McDonald was rendered, and it was.then determined that 
recognition should only be pigeon 6 focations completed. upon faith 
‘in the holding of the Department where the location was valid in all ° 
other respects save as to the location of the land entered, and to those 
who had “ entered or located lands” with warrants or scrip purchased 


- in good faith between the dates above mentioned; that the purchase of | | 


the warrant was a matter resting solely between the vendor and . 
vendee, but that the allowance of a location with such warrant was an 
act of the land officers of the Government, and should be protected as 
far as executive authority may be erences a. : 

The protection thus given to such. locations was recognized and 
‘confirmed .by the twelfth section of the act of May 29, 1908 (35 

Stat., 465), which declared legal all locations and entries that. could 
be approved for patent under the ruling of the Department in the 
case of Roy McDonald. As.Congress, at the time of the passage of 
that act, knew of the conditions that: rendered such legislation 
necessary, it is presumed that the full extent to which. such pro- 
tection should be given was. expr essed by the act, and that implies 
that no other right to locate a warrant pes lands not subject thereto 
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can . be cece solely. because of the purchiase of said warrant 
upon faith in the decisions of the Department. | 

The petition 1s denied, _ is transmitted to be placed in the | 
files of your office. : 3 | 


. ISOLATED ee PERCE INDIAN LANDS—ACT FEBRUARY 6, 1909. 
CrrcuLar._ 
: “‘Derarrcenr OF THE INTERIOR, 
| GineraLt Lanp Oates 
W ae DCs es arch 27, 1909. 
Recrster AND Racin: 
| Sa Toueton, i Die. 


ae Your attention is called to the ei of February 6, 
1909 (Public—No. 212); which reads as. follows: 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the law providing for the sale 
of any isolated or disconnected tract or parcel’ of the public domain is hereby 
extended and made applicable ‘to any isolated and unappropriated, public lands — 
“ embraced within the Nez Perces Indian Reservation: Provided, That for agri- 
cultural lands purchasers under this act shall. pay not less than three dollars 
and. seventy-five cents per acre, and for lands valuable for stone and timber 
‘they shall pay not less, than five dollars per acre. 


| Circular of instructions, ‘approved December of, 1907 (36 L..D., 
216), will be followed in applications for the offacine: of land within 


said reservation, except that tracts valuable for stoné and timber 


may be offered under this act, and be sold at not less than five dollars 
peracre. Special care must be exercised in the preparation of appli- 
cations to purchase, so that the amount and value of timber or stone 
as to each subdivision of an isolated body of land is clearly ‘stated. 
_ Tf the offering of a body of land is applied for, part: of which con- 
tains timber or stone, and part is agricultural land, the character 
thereof will be detemamed by legal subdivisions. Bach isolated body 
will be offered as a whole, but the total minimum price of such body - 
will be determined by elle the price per acre, to be deter- 
mined by its character, of each subdivision, by the area thereof, and 
adding together the several products thus obtained. | | 
_ The agricultural lands cannot be sold at less than three dollars 
and seventy-five cents per acre. | | _ 
Very respectfully, “¢% 2st S. V. Provnrr, 
: a | Acting Commissioner. 
“Approved: 7 | | | 
OR, A. Battinerr, Secretary, 
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: PRIVATE LAND CLAIM—SMALL MOLDING—EXTENSION or TIME. 
| | | Crrcu.ar. : 
aa A Dire Anca OF THE Terman. 
| au eS | 2 GeneraL Land Oxrien, 

Ww ashington, D: O., March 30, 1909. 
eeu and Receiters of United States District Land Offices, and. 
— Onited S tates Surveyors- General, in the Territories of New Mesico | 
and Arizona, and im the Sune of Utah, ODORS: es and 

We yoming. | . 
: Guymemen: Your attention is called to ‘the act of F vebruary 26, 
~1909_ (Public—No. 277), which provides: = 


That section eighteen of all act. entitled “An act to establish a court of private 


FS land claims and to provide for the settlement of private land claims in certain - 


States and Ter ritori ies,” appr oved March third, eighteen hundr ed and’ ninety-oue,. 
as amended by the act. approved February twenty-first, eighteen hundred: and 
| ninety-three, and by the act. approved June twenty-seventh, eighteen hundred 


and ninety- -eight,. be, aud the same is hereby, further amended. by striking out 


the words. * before the fourth day of Mar ch, nineteen hundred aud one,’ > and 
inserting in lieu thereof the words ‘‘ before the fourth day of March, nineteen 


-hundr ‘ed and ten, “ ‘So that the first clause of said section shall read as follows, onl 


namely : 
“That all claims arising under either of the two next sneneding seorpne: of 


this act shall be filed with the surveyor-general of the proper State or Territory 


before the fourth day of March, nineteen hundred and ten, and 0 claim not, so 


filed shall be valid.” 

Provided, That the éxtension herein eranted shall not apply to Tarde! within 
the limits of a confirmed grant or embraced. in any eutry completed under the 
public land Jaws prior to filing of a claim hereunder, nor shall its provision 
extend to persons holding under. assignments made after March third, nineteen 


hundred and one. 

This is an extension of time until March 4, 1910, for an filing of 
small holding claims arising under sections 16, 17 ad 18 of che: act 
of March 3, 1891 (26 Stat., 854), as amended by the act of February 
21, 1893 (oT Stat., 470), thie last previous extension of which was by 
the act of June oT, 1898 (30 Stat., 495), extending the time for filing 

such claims with the proper surveyor-general to March 4, 1901. 

In receiving filings and proofs hereunder you will be pores by 
the provisions of the acts cited and the circulars of September 18, 
1895 (21 L. D., 157), and March 25, 1896 (22 L. ‘D., 528). The cir- 
cular of May L, 1896 (22 L. D. | 524), is hereby revoked and the cir- 
cular. of ‘Maaat 2, 1904 (33 L. D. , 156), is also hereby revoked in so 
far as publication is not required. In all cases of small holding 
claims you will hereafter require eae of notice as pee by 

circular of March 25, 1896 (292 L. D., 523). | . _ 

ery respectfully, 
ae Drnnerr, Commissioner. 
“Approved: | “i “~ 7 
; & A. Baincrr, eit 
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EXCHANGE oF LANDS “WITHIN INDIAN RESERVATIONS EF OR PUBLIC 
| 4 . LANDS Sf OF APRIL 21, 1904. : 


Recouanions. 


DrrarTMENT OF THE Invrerror,. 
—  Genzrat Land Orrtce, | 
| | ec | Wasuincron, D. C., March 3, 1909. 
| ‘Reoisrmrs 4 AND Racwess. 4 | ar re ae a 
| United States Land Offices. ots ar on — 
‘Cannes The act of April 21, 1904. (33 Stat., att), einer 
appropriations for the current and. codtinigent expenses of the Indian 
Office.and for fulfilling tr eaty. stipulations with the various Indian | 


tribes for the fiscal year ending June 30, 1905, provides, inter alia— ; 


That any private land over which an Indian reservation has been extended se | 
by Executive order, may: be exchanged at the discretion of the Secretary of the -._ 


Interior and at the expense of the owner thereof and under such rules and . 
regulations as may be prescribed by the Secretary of the: Interior, for vacant: 
nonmineral, nontinibered, sur veyed public Jands of equal area and ae and 

‘situate in the same State or ‘Territory. 


Preliminary to making relinquishment oat: selection of other 
lands under the provisions of the foregoing act, the owner of any 


_ private land over which an Indian reservation: has been extended 


_ by Executive order, must file with the Commissioner of the General 

Land Office an application addressed to the Secretary of the Interior, © 
requesting that he be permitted to surrender the lands by him owned 
and to select other lands in lieu thereof, pursuant to the provisions 


of the act of April 21, 1904 (38 Stat., 211), conformable to the rules _ 


and regulations. adopted by the Secretary of the Interior and sub- 
ject to the exercise of the Secretary’s discretion. The land proposed 
to be surrendered must be accurately described by legal subdivisions 
if surveyed, or in the event that it is unsur veyed by such desigriation 
as will readily enable the Commissioner of the General Cane Office 
to identify it. There may accompany such applications a brief, or 
argument, setting forth such reasons as the petitioner may see proper 
to offer, why the application to accept such land as a basis of selec- — 
tion anaey the aforesaid act. should be entertained by the Secretary 
of the Interior. This petition, with report thereon, will be sub- 
mitted by the Commissioner of the General Land Office to the Sec- 
retary of the Interior. It will then be referred by the Secretary to 
the Commissioner of Indian Affairs. for report as to whether the | 
described lands are needed for the use of the Indians, and such 
recommendations as the Commissioner may deem proper. If the 
| Secretary 3 is of opinion, after considering the application, that it is | 
inadvisable for the Government, to eee the on to. the land de- 
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scribed therein, under the provisions of the aforesaid act, he will 
deny the application. ; 

If, however, the Secretary decides to sitecania the. exponen 
subject to the further exercise of his discretion, he will so order, and — 
thereafter selections may be made by the eet oner or applicant, 
under the rules, regaieHens,s restr zeHONS, limitations, and conditions 
herein owing? | . ne = 7 


_ PRIVATE LANDS SUBJECT TO EXCHANGE. 


1. Private lands subject to exchange under he pr rovisions of this 


act include all lands within the limits of an Indian reser vation estab- 


lished by- Executive order, to-which the right to a patent or its - 
equivalent has been earned by full compliance with the laws of the 
United pies governing the eee of sald lands. | | 


RELINQUISHMENT OR © RECONVEYAN CE. 


| 2, Relinquishment or reconveyance ‘made In pursuance of this act 
must be executed and acknowledged 1 in the same manner as conveyance 
of real property is required to be executed and acknowledged by. the 
laws of the State or Territory in which the land is situated. Where 
- the relinquishment or reconveyance is made by an individual it must 
show whether the person relinquishing is married or single;-and if 
-married,.the wife or husband of such person,.as the case may be, must. 
‘join in the execution of the relinquishment or reconveyance in such — 


manner as to effectually bar any right or estate of dower, curtesy, or 


homestead, or any other claim whatsoever to the land relinquished, or 
~~ it must be fully shown that under the laws of the State or Territory _ 
in which the relinquished land is situated such wife or husband has no 
interest whatever, present or praspective, which makes her or his - 
joinder in the relinquishment or reconveyance necessary. Where the 
relinquishment or reconveyance is by a corporation it should be recited 
in the instrument of transfer that it was executed pursuant to an 
order, or by the dir ection of the board of directors or other governing — 
body, a copy of which order or direction should accompany such ~ 
instrument of transfer which must follow in the matter of its execu- 
_ tion strictly the laws of the State or Territory in which the land is 
situated relating to corporate. ere and should bear the 

impress of the i seal, 


— a ABSTRACTS OF TITLE. 


8. Each relinquishment or reconveyance must be accompanied by 
a duly authenticated abstract of title showing that at the time the 
- relinquishment or recenveyan: was executed the title was in the | 
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- party miata the’.same, ond that the land was free from conflicting | 


record claims, tax liability, judgment or mortgage. ae pending 
| suits, or other incumbrances, | - 


AUTHENTICATION OF: ABSTRACT. 


4. The celiteate of authentication of the abstract must ba eee | 
by the recorder of deeds under his official seal’ and must show that. 
the title memoranda is a full, true, and: complete abstract of all 
matters of record or on file in his office, including all conveyances, 
mortgages or other incumbrances, judgments against the various 
grantors, mechanics, or other liens, is pendens, and all other instru- 
-ments which are required by law to be filed with the recording officer, 
-aifecting in any manner whatsoever the title to the described land. 
‘he custodian. of the tax records must certify that all taxes levied.’ 
_ or assessed against the land or that could operate as a lien thereon 
have been fully paid and that there are no unredeemed tax -sales 
and no tax deeds outstanding, as shown by the records of his office. 
'The absence of judgment hens or pending suits against the various 
grantors which might affect the title of the land relinquished or 
reconveyed, must be shown. by the official certificates of the clerks 
of all courts of record whose judgments under the: laws of the - 


United States, or the State or Territory in which the land is situated, - 


“s would be a lien on the land reconveyed. or relinquished, without being | 
| transcribed other than on the court Epecores: | 


= ‘LANDS: SUBJECT TO. SELECTION. 


50, ‘Selechans under the provisions of this act are peuteibled to- 
" surveyed nonmineral, nontimbered, vacant unreserved public lands 


4 Je situated in the same State or Territory as, and equal in area and 


value to, the lands relinquished. 
SELECTIONS. 


6. Selections must Gs made by the owner of the land relinquished 
or in his name by a duly authorized agent or attorney-in-fact; and 
when made by an. agent. or attorney-in- -fact prow of auton ae : 
be furnished. | ae 


APPLICATIONS TO SELE CT. 


va Roasts to select Rencander must. be filed ; in the proper local 


- Jand office and must specifically describe the land desired to be sur- — 


_ rendered: and that sought to be selected, the county and State, or 
Territory, as well as the Indian ‘reservation, and the land district 
wherein situated must be given of the land relinquished. It must, _ 
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ine oon eens be represented that. the ae is the owner of 
the land relinquished and that he desires to surrender the .same:to _ 
. . the. Government and select in liew thereof public lands. under’ the 


_ provisions of the act of April 21, 1904 (83 Stat., 211); that the land 
surrendered and that selected Herein described are of equal area and | 
- value; that the land selected is nonmineral, nontimbered, vacant, and. 


unoceupied public land; that the applicant will, without cost to the 
- Government, place the deed of relinquishment of record and extend 


the abstract of title to the date of the recordation thereof upon being ~ 
notified so to do by the land department; and that upon the request — 
of the Secretary of the Interior he will deposit with him a reasonable 

- amount of money to enable the Secretary to investigate and determine | 
the legality of the selection. © | x 
8. The application must be accompanied by a jas or relinguiih- 


"ment or reconveyance to the land tendered as the basis of exchange, ee 


duly executed, and a pr operly authenticated abstract of title to the — 


- land, by the rented commissions, and proof that the relinquished : 
. land and that selected are equal in area and value; that the selected 


_. land is nonmineral, nontimbered,. vacant, and Groceupied adversely. | 


to the selector therein; that the land relinquished and offered in 
exchange has not been made the basis of another selection, and satis- | 
- factory evidence that the Secretary has, subject to the further ex- 
-ercise of his discretion, entertained the selector’s preliminary appli- — 
7 cation to reconvey the basis land and select other lands in lieu thereof. — 
9. The affidavit or affidavits to. support a selection under this act — 
must be made by the selector or by sdme credible person possessed of | 
the requisite personal knowledge in the premises, and may be executed 
before any officer qualified to administer oaths, and must be corrobo- 
rated by at least one person who has no sensorial interest’ in. the eX- 
change and who is familiar with the character and condition and 
ae of the land selected and the value of the land relinquished. 
_ This affidavit or affidavits, fully corroborated, must show. that the 
land. selected is nonmineral and nontimbered in character ; that it 
contains no salt springs or deposit of salt in any form sufficient to 
render it chiefly valuable therefor; that it is not in any manner oc- 
cupied adversely to the selector ; and that the fands selected and the 


lands relinquished are equal in area and value, and are situated in 


the same State or Territory. 
10. Forms of application: for selection under: this’ ae eae accom- 
panying affidavits as to relinquished and selected land, as set out 
_ hereinafter in these instructions, or. their equivalents, should: be used. 
~All proofs and papers necessary to complete a selection must be 


filed at one and the same time, except 9 as herein otherwise specially — 


| eee 
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i ; PUBLICATIONS. 


Ban In all cases ‘you: will require the pelea, athe twenty days - 


2 from the filing of his application, to begin publication of notice there-» : . vi 


of at his.own expense in.a newspaper to be designated by the register = 


as of general circulation in the vicinity of the land and published | 


~ nearest thereto. Such. publication. must cover a period of thirty days, - 


during which time a similar notice of the application must be posted 


‘in the local land office and upon each and. ovary noncontiguous. oe 7 2 - 7 


included in the application, See 


12. The notice should destribe the land. applied for and: give: _the : ce | 


_ date of. application, and state that the purpose thereof is to allow: all 


persons claiming the land under the mining or other laws, desiring gt et 


~~ to show it to-be mineral i in character or. adversely occupied, an oppor-) 


tunity to file objection to such. application with the local officers of | 
the land district, j in which the land is situated and to establish their ” 
a interest therein or the mineral character thereof. co 


18. Proof of publication shall consist of an. affidavit af the pub- - 


lisher, or of the foreman or other proper employee, of the newspaper - | 
in which the notice was published, with a copy of the published notice _ 


~ attached. Proof of posting upon the land, and that such notice re- 


~ mained posted during the entire period required, shall be made Byes 
the applicant: or some credible person. having personal knowledge of 
the fact. The register shall certify to posting in his office. The-first  _ 
: and last dates of such pene and- posting” shall, : in all ae be ier, 


given. | | 
14. Owners: ae lands. over wich an Indian reservation iia been. a 


extended by Executive order will not be permitted to make selection 


-.. for noncontiguous tracts in liew ‘of compact bodies of land Situated 
-- within such reservation, unless the lands intervening have been other- 


wise. disposed of and are not subject to such selection; and the right — . 


of selection basedupon lands situated within the same section shall _ 
not be exercised for less than 160 acres. Any attempt on the part of 


the owner of land within a reservation to avoid this rule by making — 


surrender to the Government by separate deeds or by a sale of part 


oe of the land to another person after the approval of these regulations ds 


will defeat the proposed transfer. ae 
+15. Fees must be paid by the. ‘applicant at the time of alee ate — 
- application i in the local land office at the rate of $1 each to the register + 
and receiver for each’ 160 acres or fraction thereof included » in his : 
me 3 application. 3 : esky oe 
16. ‘Selections made. vadee this. a will not be a to patent until: oo, oa 
| after four months. following the filing of the application in the loca). 3%, Gee * 


_. office. This is to enable any person sina an adverse right to the 
selected land to have full opportunity to remilarly assert said right. . 
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17. The land r ‘elinquished and the land selected must be, as nearly 


as Cte equal in area, but the rules of approximation obtaining. : 


-. In other classes of entries will be observed. 
18. Applications to select under the provisions of this act will not , 
defeat the right of the Secretary of the Interior or of the President 
_ of the United States to withdraw or reserve the land for such pro- 
posed public. purposes or uses as they may deem proper prior to the. 
approval of the selection by the Secretary of. the Interior, and the 
Secretary, acting within the exercise of his discretion, may reject any 
and all applications at any time prior to final approval of the same 
for any reason appearing to him good and sufficient, notwithstanding 
the application may have been received and certified by the local afics 
and recommended for approval by the Commissioner of the General 
Land Office; but all asserted rights, based wpon application or settle- 
ment ‘subsequent to the filing of applications under the provisions 
_of this act with the register and receiver, will be held subject thereto, 
and suspended pending the final determination thereof. — 


PRACTICE. 


tO, Notices of acon or further requirements, rej jections, or other — 


- adverse actions of registers aud receivers, the Commissioner, or the 


pebogaigel in the manner now prescribed by the rales of pavin oo 


except as herein otherwise provided. 
. 20. If application.to contest or a protest or other ai ecuen shall at. 
_ any time be filed against the selection or the application to select, you 
will forward the same to this office for its nse and dispo- . 
sition. | | 
OL, Apptaaong to etiter- filed subsagacnt to and in coniict with : 
applications to select under this act will be suspended, by you and 
held to await final disposition of the application hereunder, except 
where such subsequent application to enter is supported by allegations 
_ of prior right, in which event you wae transmit the conflicting apph- 
cation to enter to this office. | 
22. Applications presented to your ene ange the provisions of 
the foregoing act, not in substantial compliance with the require- 
ments hea ide: or not accompanied by the prescribed proofs, or 
if the land offered as a basis of exchange is not situated within the — 
. boundaries of an Indian reservation created by Executive order, will | 
be rejected by you. All applications sufficient in form, accompanied. 
by the required proofs, will be accepted for transmission. as hereinbe- 
. fore provided, and you will note on your records against the land: 
“Application of ————, act April 21, 1904, pending.” The register 
will certify the condition of your vecords on the applications, and you 


,- 
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will Peasant the ‘papers s to this office pr enpily after the filing of the 


proofs of publication in your office. 
+23. The Commissioner will, upon the receipt of an application to 


select under the provisions of this act in the General: Land Office, 


cause the same to be’ examined, and if, in his judgment, the rules and 
regulations have been complied with he will transmit the records to 
_ the Secretary with his report and recommendation. If, however, the | 
Commissioner finds that the selection 3 is defective or that the: alee and | 
| regulations have not been complied with, he will re] ject the selection 
_ or require further proofs. — is 
24, If upon examination of an pono to sleet under this act 
the: Secretary decides that it should be allowed, the applicant will be. ~ 


_ Tequired to have his relinquishment recorded in the manner pre- - 


scribed by the State or Territory where the land is situated, and to 


- have the abstract of title extended. down to and including the date the ee 
. deed of relinquishment or conveyance was recorded. | mt 
95. If the Secretary be of opinion that further evidence as to elie 7 


and character of the land involved is necessary, he may institute such 
an inquiry as he may deem advisable, and may require the applicant © 


_ to deposit a sum of money to defray the expense of the investigation. 


In any case where deposit shall be required. to defray the expense > | 


of an investigation. it will be made with the Secretary of the Peres a 
_ to be held and disbursed. by him or under his directions. 


26. If the Secretary approve the proposed exchange the Gone 


7 ‘sioner of the General Land Office will, as soon as practicable, after — 


the receipt of the advice of such approval, make suitable notations - 


onthe records of his office and notify the local office wherein the ©. 
oe selected land is subject to disposal thereof. The Commissioner in > 


os | ee 


his letter to the local officer will require that the applicant be notified 
of the approval of his application, and informed that he will be 
allowed sixty days in which to place the deed of reconveyance or — 
relinquishment of record and to extend the abstract of title down 
— to and including. the date of the recordation of such deed, and ‘that 
he be further. advised that in default of action within the time speci- ; 


on fied. the application will be finally rejected without further notice: _ i 


27. Approval by’ the Secretary of the Interior will be subject to | 


and conditioned upon the bona fide compliance on the part of the 
- applicant with all the regulations and requirements herein or which > 
may, by direction of the ae of of ‘Interior, be her ae 


a. THE ‘SECRETARY’ Fy DISCRETION. 


98. ‘The Secretary of the ‘Interior may, in the exercise of the dis- 


ac cretion: in him vested: Pe law, withhold his ee from. any ; 
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| application sade ander ‘lie: provisions ‘et ens act, although the 
applicant may have complied with the rules and femila ne herein 
prescribed. Owners of land situated. within. the boundaries of 
Indian. reserves, created by Executive order, are hereby specifically 
; informed. that if, in the opinion of the Secretary, the approval of 
any application, made under the provisions of this act, would be 
-- inimical to the public interests, such epplauen will be rejected. 


Very respectfully, 
Freep Dewnert, 


- fires March 3, 1909. a an  . Commissioner. 
| JAMES ‘Ruvowrn GARYIELD, keer Ge ae 
eye Secretary. 
—4—088, 
SELECTION IN LIEU OF LAND IN —— INDIAN RESERVATION. 


(Act April 21, 1904.) 


To the Register and Receiver, 
United States Land Office, 


— 


? 

















Gentlemen: _ | 
IT am the owner of the —— Meridian, containing acres; said land is” 
Situated in the County of , State of , within the-bouudaries of the - 
‘Indian Reservation, and is located within the —— land district; I desire to 
relinquish and reconyey said lands to the United States and in lieu thereof .to 
select the land district, State of ——, containing : acres, under the 





_ provisions of the act of April. 21, 1904. (83 Stat., 211). 
In compliance with the reculations under said act I have made and ‘executed 


a deed of reconveyance to the United States of the tract first above descr ibed, = 


- situated within the said - Indian Reservation, and in relation. thereto have ; 
% caused . a proper abstract of title to be made and authenticated, both of which ° 





. are herewith submitted, and I do her eby bind myself and promise to have said 


- deed placed of record and. the abstract of title duly: extended to the date of the — 
recordation of such. deed, without cost to the United States, upon receipt of 
notice from the land department that I am required so to:do. I fur ‘ther agree 
that I will deposit with. the Secretary of the Interior, upon demand, a reason- 


able sum. of mouey to be i him al in investigating the bona fides: of this a =". 
aa: application. 7 5 


There are also: batibini tied: cer tificates’ front: the: ‘pr oper: “officers” Sirois: that the 


~. . land relinquished, or. surrendered, is free from. incumbrauce of any kind; also © 


an affidavit, duly. corroborated, showing the land selected to be nontimber ed and — 

_ nonmineral in char acter, and unoccupied, and that the lands surrendered and. 
. the lands selected herein described are equal in-area and value. I therefore — 
-asix,. that, subject to the approval of the Secretary. of the Interior, €l United 
States a issue to me for the tract or- tracts here ei selected. : “3 7 
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‘Land Office at - eae : 





I, ——. 





, register of the Lana: Office, do hereby cer tity that the Rea above 


age Selected, in. lieu of the land herein relinquished to the United States, is. free 


from conflict, and that there is no adver se. filing, entry, or claim thereto. 





, . 


- Register. = 








| Appr aved by the Commissioner . 


| a: 
2 Approved. for patent. : -; 19—. 7 . @ 





| 4089. 
"AFFIDAVIT FOR SELECTIONS. | 
(Under the act of April 21, 190483 Stat, 211.) 
Indian Reservations. 3 | 


(To be made. by the selector, or other ersditauled person poen aint of the facts, ns 
before an ‘officer authorized to administer oaths. Before being: Sworn, , affiant . 
should be advised of the penalties of a. false oath, ) | 


“DEPARTMENT OF THE. INTERIOR, ae 
| United States. Land Office,” na 


3 .lC- 











| ae -_—, 19 . 
—-, being auy sworll rerenaiae to Take a ineees ae says that he is a 
- Citizen of the United. States, and that his post-office address is ; that he is. 


well acquainted with the. character,’ condition, and value of ‘hie! following- 


a described land, and with each and every legal subdivi ision thereof, having per- - 


| _ sonally examined the same, to wit: 
—Jand. enables him to testify. understandingly with respect thereto; that. there is - 
not, within the limits of. said. land, any known vein or lode of quartz or other 





;. that his personal knowledge of said 


y ‘ock in place beari ing gold, ‘silver, -cinnabar, lead, tin, or copper ; that there is not, fs | 


within the limits: of said-land, any known. deposit of coal, or any. known placer 


ie deposit, oil, or other valuable mineral; that said land contains no salt springs, | 
or known deposits of salt in any form, ‘sufficient to render it chiefly valuable - 7 
therefor; that: nO portion of. said. land. is claimed for mining purposes under. : 


: the local customs or: rules of miners, or otherwise ; that said land is essentially 
nonmineral -in character, has upon it no mining or other impr ovements, and is: 


not in any manner occupied adversely to the selector ; and. that. the ‘selection pA 


thereof. is not made. for: the pur pose of obtaining. title to miner al land. 


“Affiant ‘further ‘says that. he is well. acquainted with the value of the — . 


“4 hereinafter. -described land, having frequently passed over the same, and that | 
‘from “per sonal observation and knowledge he states that the lands her einbefore ix. 
, and hereinafter described are of eal: value ; a 





ee 


il hes eby een nt the foregoing affidavit. was read to affiant in my presence 
before he signed his name thereto ; uae said affiant is to me Derepnely known 


- 58566—vor 37 —08—35 
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Ds and Ak verily believe. 





(or has been satisfactorily identified before me by 


him to:be a credible person and the person he represents: himself to be; and __ 





that this affidavit was subscribed and sworn to before me at. my office in : 
on this day of , 19—. 








- 


ENLARGED HOMESTEAD—ACT OF FEBRUARY 19, 1909. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, | 
 Generat Lanp Office, | 
Washington, D. C., March 25, 1909. 


| The iat and Receivers, United States ma Offices, Colorado, 
— Montana, Nevada, Oregon, ae) eos Wyoming, Arizona, 
and. New Mexico. — 
GentLEmEeNn: The following instructions are iacuel for your guid- 
ance in the administration of the act of Congress, approved February 


19, 1909, “ to provide for an enlarged homestead ” (Public—No. 245) ed 


Cony. of which aney be found at the end of these instructions: 


HOMESTEAD ENTRIES FOR 320 ACRES—KIND OF LAND SUBJECT TO. SUCH 
ENTRY. 3 


ae The first section of the act preys for the making of hemestend 
_ entry for an area of 320 acres, or less, of Aorainernl) nontimbered, 

nonirrigable public land in the States ae Colorado, Montana, Nevada, 
Oregon, Utah, Washington, Wyoming, and in oe Territories of sai 
. zona and New Mexico. — | 
‘The term ‘ ‘nonirrigable land,” as used in this act; is eis to 
- mean land which, as a rule, lacks sufficient rainfall to produce agri- 
cultural. crops without the necessity of resorting to unusual methods 
of cultivation, such as the system commonly known as “dry farm- 
ing,’ and for ‘which there is no known ‘source of water supply from 
which such land may be successfully irrigated at a reasonable cost. 

Therefore, lands containing merchantable timber, mineral lands, 
and lands within a reclamation project, or lands which may be irri- 
~ gated at a reasonable cost from any known source of water supply, 
may not be entered under this act. Minor portions of a legal subdi- 
vision susceptible of irrigation from natural sources, as, for instance, 
a spring, will not exclude such subdivision from entry under this act, 
provided, however, that no one entry shall embrace 3 in the aggregate 
‘more than 404 acres oe such irrigable lands. _ 
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DESIGNATION OR. CLASSIFICATION: ‘Or ‘LANDS—APPLICATIONS TO ENTER. | 


9. From time to time lists designating the lands which are subject _ 
to entry under this act will be sent you, and immediately upon receipt 
_of.such lists you will note upon the tract books opposite the tracts. 
so designated, “Designated, act February 19, 1909.” Until such 
lists have been received in your office, no applications to enter should 
be received and no entries allowed under this act, but after the receipt 
of. such lists it will be competent for you to dispose of applications 
for lands embraced therein under the provisions of this act, in like 
manner as. other applications for public lands, without first submit- 
ting them to the General Vane Otiice for consideration, 


COMPACTN ESS—FEES. 


3. one ie under this act. must ‘be in a reasonably compact a 
form, and in no event exceed 14 miles in length. o 
The act provides that the fees shall be the same as those now re- — 
— quired to be paid under the homestead laws; therefore, while the fees 
-may not in any one case-exceed the maximum fee of $10, required — 
under the general homestead law, the commissions will be determined 
. by the area a of land embr aced 3 in the wy . 


~ FORM eal APPLICATION. 


ee desplicaeeas fe enter must be submitted upon affidavit, roih 


No. a copy. of which 3 is annexed hereto. 


| ADDITIONAL JNTRIES. = 


- 5, Se eon 3 of ee act pr ovides that. any Ponstel entryman of 
| ands of the character described in the first section of the act, upon 


_. which entry final proof has not been made, may enter eek other > 


lands, subject to the provisions of this act, contiguous to the former 
entry, which shall not, together with the lands embraced in the origi- » 
nal entry, exceed 320 acres,:and that residence upon and cultivation _ 
of the original entry shall be accepted as equivalent to residence upon 
and cultivation of the additional entry. 

This section contemplates that lands heretofore entered may be 
classified or designated by the Secretary of the Interior as falling 

within the provisions of this act and in such cases an entryman of 
~ such lands who had not, at the date of the act, made final proof, may. 
make such additional entry, provided he is otherwise qualified. Ap- | 

_ plicants for such’ additional entries must, of course, tender the proper _ 
"fees and commissions and must make ‘epplication and affidavit on. 
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| Form No. 4-004, hesied! hereto. ‘Buuencn who. aaa gna proof _ 
on the original entries prior to the date of the act are not entitled to — 
a male additional’ entries under this act. _ : eG 


FINAL PROOFS on ORIGINAL. AND ADDITIONAL ENTRIES—COMMUTATION . 3 
| NOT ALLOWED. 7 ; 


_ 


6. Final er must be jas as in ordinary Womestead cases, “aia 


in addition to the showing required of ordinary homestead entrymen. ae 


‘it must be shown that at. least one-eighth of the area embraced In. 


-each entry has been continuously cultivated to agricultural crops’ 


; other than native gr asses, beginning with the second year. of the entry, | 
and that at least one- fonrth of the area embraced in the entry has — 
_ been continuously cultivated to agricultural crops. other than native © 
_ grasses, beginning with the third year of the anny and ee to 
date of final proof. : 


Final proof submitted on an additional ne cae aiow tint the — . 


area of such entry required by the act to be cultivated has been cul- - 
tivated in accordance with such requirement; or that such part of — 
the original entry as will, with the area cultivated in the additional 
entry, aggregate the required | proportion of the combined entries, | 


has been cultivated in the manner required by the act. 


Proof must be made on the original entry within the statutory 
period of. seven years from the ‘late of the entry; and if it can not — 
be shown at that time that the cultivation has been such as to satisty 


the requirements of the act as to both entries it will be necessary to — 


submit supplemental. proof on the additional entry at the proper 


time. But proof should be made at the same time to cover both — & 
entries in all cases where the residence and cultivation. are such as 
to meet the requirements of the act. i — 


-. Commutation of either original’ or additional te made auaer | 
this act, is s expressly forbidden. | | : | 


‘RIGHT OF ENTRY. | 


i, Homestead eritries ade the provisions of section 2989 of the Bots 


Revised Statutes, for 160 acres or less, may be made. by qualified 


‘persons within the States and Territories named upon. lands subject 


‘to such entry, whether such lands have been designated under the 
_ provisions of this-act or not. But those who make entry under the — 
provisions of this act can. not after wards make homestead. entry 


~ under the provisions. of ‘the general homestead law, nor can. an _ 


~entryman who enters under the general homestead law lands desig- ar 
nated as falling within the pee of this act ae enter *— 


any lands under this act. 


_ A person’ who has, since August 30, 1890, ‘entered and sauteed 


title to 820 acres: of land under the agricultural- land laws (which | 
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ods worsened to mean ihe timber nd stone, desert Peer and oe 
stead laws) is not entitled to make entry under this act; neither is 


a person who has acquired title to 160 acres under the eee home-- _ ae 


stead law entitled to make another homestead entry nee this: act, _ 
-. unless he comes within the provisions of section 3 of the act pron _ 
ing for. additional entries of contiguous lands, or unless entitled to. 
the benefits of section 2 of the act of June 5, 1900 (31 Stat., 267 32 
or section 2 of the act of May 92, 1902 (32 Stat., 203). | - 
- If, however, a: person isa qualified entryman. ander the Holand and: 
| awe of the United States, he may be allowed to enter 320 acres 
under this act, or:such a Tess amount as when added to the lands 
previously entered or held by him under the agricultural, land ake | 
shall not exceed 3 in. the aggregate: 480 a acres. ar: 


| CONSTRUCTIVE RESIDENCE PERMITTED ‘ON. CERTAIN LANDS IN UTAH: - 2 


8, The Sah Pee of Whe act: wider eer shade “lint: 


- not. exceeding 2 ,000 ,000 acres of land in the State of Utah, which do ; 


not have upon them sufficient. water suitable for domes: purposes 7 
as will render continuous residence upon such lands possible, may -be 


. designated. by the Secretary of the Interior as subject to entry under 
. .the provisions of this act; with the exception, however,. that. entr’ ymen 
~ of such lands will not be required to prove continuous: residence ~~ 
thereon. The act: provides in such cases that all entrymen must reside 
- within such distance of the land entered as will enable them success- 


= fully to farm the same as required by the act; and no attempt willbe — 
made at this time to determine how far from the land an entryman | | 


will be allowed to reside, as it-is believed that a proper determination ~~ a 


of that question will depend upon the circumstances of each case. is 
Applications to enter under this section of the act will-not be re-~ 


pe until lists designating or. classifying the lands subject. to entry a Ea 


- thereunder have been filed and noted in the local land offices. Such 
lists will be from time to time furnished the registers and receivers, . 
who will immediately. upon their receipt note upon the tract books _ 
opposite the tract.so listed the words. “ Designated, section 6, act 

February 19, 1909.” Stamps for making the notations required by 
these instructions will be hereafter furnished the local officers. Ap- 
plications under this section must be submitted oe Form 4-003, 


~ copy. of which 3 is annexed hereto. — Pg 8 


| FINAL PROOFS, ON “ENTRIES ALLOWED UNDER SECTION (6—restpENcE— i 


a COMMUTATION NOT ALLOWED. 


9. ‘The fal proof ander hie seehion.: must be eds as in n otdinary 
homestead entries, except that proof of residence on the land. will not 


- be required, in lieu of. which the entryman will be required to show i | 
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that on ie date of Gusimal entry. andl the time of making final 
proof he resided within such distance from said land as enabled him 
to successfully farm the same. Such proof must also show that not 
Jess than one-eighth of the entire area of the land entered was culti- 
vated during the second year; not less than one-fourth during the 
third year; and not less than one-half during the fourth and fifth = 
years: after entry. | a od 


OFFICERS BEFORE WHOM APPLICATION ‘AND PROOFS MAY BE MADE. 


10. The act provides that any person applying to enterland under 
the provisions thereof, shall make.and subscribe before the proper 
officer an affidavit, etc. The term “proper officer,” as used herein, is 
~ held to mean any officer authorized to take affidavits or ‘Proof in- 

homestead cases. a Oo! | 

. Very respectfully, 7 iy Ss. v. PRoupFit, 

oo  Aeting Commissioner. 

Approved Macch 25, 1909. - | : | 
R. A. Batiincer, Secretary. 


‘[Poprre—No. 245, ] 


“AN, ACT To provide for an enlarged homestead. 


oe 


Be it enacted by the Senate and House of Repr esentatives of the United States 
of America in Congress assembled, That any person who is a. qualified entry- 

man under the homestead” laws of the United States may. enter, by legal sub- — 
divisions, under the provisions of this act, in the States of Colorado, Montana, | 
Nevada, : Oregon, Utah, Washington, and Wyoming, and the Territories of. 
' Arizona and New Mexico, three hundred and’ twenty acres, or less, of non- — 
mineral, nonirrigable, unreserved . and unappropriated | surveyed. public lands 


which do not contain merchantable timber, located. in a reasonably compact . - 


body; and not over one and one-half miles in extreme length: Provided, That no 
lands shall be subject to entry under the provisions of this act until such lands 
shall. have been designated by. the Sécretary of the Interior as not being, in his 
opinion, susceptible of successful irrigation ata reasonable eost from any known — 
source of water Supply. 

Sec. 2. That any person applying to enter Jand nae the provisions of this 
act shall make and subscribe before the proper officer an affidavit as required 
by section twenty-two hundred and ninety of the Revised Statutes, and in ad- | 
dition thereto shall make affidavit that the land sought to be entered is of the 
character described in ‘section one. of this act, and shall pay the fees now Te- - 
quired to be paid under the homestead laws. 

Sec. 3. That any homestead entryman of lands of the! character herein: de- 
scribed, upon which final proof has not been made, shall have the right to enter . 


the public lands, subject to the provisions of this act, contiguous to his former entry — 


which shall not, together with the original entry;. exceed three hundred and : 
twenty acres, and residence upon and cultivation of the original entry shall be 
deemed as. residence upon and cultivation of the additional entry. 


~ 


~~ 
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SEC. 4 That at the time of. making Anat pr cots as pr ovided in mection twenty 


two hundred and ninety-one of the Revised Statutes the entr yman under this 


- act shall, in addition to the proofs aud afiidavits requir ed under the said section, 
‘prove by two credible witnesses. that at least one-eighth: of the area embraced in 


his entry was continuously cultivated: to agricultural erops other than native 


grasses. beginning with the second year of the entry, and ‘that at least one- 


fourth of the area embraced. in the entry was: So- conyers cultivated begin- 3 
ning with the third year of the entry. 


Src, Be That nothing herein. contained shall be held to affect. aie right of a. | 


qualified entryman to make. homestead entry in the States named in section one 
| of this act under the provisions. of section twenty-two hundred and eighty-nine 
. of the Revised. Statutes, but no person who has made entry under this act shall 


be entitled to make homestead entry. under the provisions of said section, and no 


entry made under this act shall .be commuted. 


Src, 6. That whenever the Secretary of. the’ Interior shall find that a any tracts’ 


<2 of land, in the State of Utah, subject to entry under this act, do not hare upon. 
them such. a sufficient supply of water. suitable for domestic purposes as would 


make continuous residence upon the lands possible, he may, in his discretion, 


: designate such tracts of land, not to exceed in the aggregate two. million acres, 
and thereafter. they shall be. subject to entry under this act without the neces- 
sity of residence: Provided, That in such event the entryman on any such entry 


shall in good: faith. cultivate not less than. one- eighth of the entire area of the 


entry during the second year, one-fourth ‘during the third-year, and one-half 


ft 


during the fourth and - ‘fifth years after the date of such entry, and that after 


entry and until final proof the entryman shall reside within such distance of said 
~ Jand as will enable him successfully to farm the same as pean by this section, : 


Approved, Peprnery 12, 1909. 


_ 4-003. 
. _ [Porm approved: by the Secretary OF the Interior March 25, 1909.1. 
| DupaRtMEnt OF THE INTERIOR. 
re HOMESTEAD ENTRY. 

) [Act February 19, 1909.1 


- APPLICATION AND AFFIDAVIT. 


oe i ‘2 eee thee cre full Christian, name) peat at (male or female), a 
TeSIG@eENt “Of -S2 ot oa (town, county, and State), do hereby apply | 


to enter, under the act of pebruary 19, 1909 (Public—No. 245), the 


a section Peete che , township ______, range eae __---. meridian, | containing bet ut 7 
- acres, within the eae land district; and. I do solemnly swear that I am-not 


the proprietor of more than 160: acres of Jand in any State or Territory ; that 


i ae ore aaron ene (applicant ‘must. state whether native born, naturalized, or has’ | 


filed declaration of intention to become a citizen. if not native born, certified 
copy of naturalization or declaration of intention, ‘as case may be, must be filed. 
with this application), tie citizen of the United States, and am 


=== 


(state. whether the. head of a family, married. or unmarried, or over twenty-one . 
years | of: age, and if not. over twenty-one | applicant must set forth the facts 


which constitute him the head of a family) ; ; that my post-office. address is 
naana 3 that this application is ORES and in eon faith made for the uy pose. — 


+552 = “DECISIONS RELATING TO THE PUBLIC LANDS. 


of actual settlement and cultivation, and not for the benefit. of any other person, 
_ persons, or corporation ; that I will faithfully and honestly. endeavor to comply 
with all. the requirements of law. as to settlement, residence, and cultivation 
necessary. to acquire title to the land applied for; that I am not acting as agent. 
_ of any person, corporation, or syndicate in making this entry, nor in collusion | 

‘with any person, corporation, or syndicate to give them the benefit of. the land 
entered, or any part thereof, or the timber thereon; that I do not apply to enter 


' the same for the purpose of speculation, but in good faith to obtain a home for 


myself, and that I have not directly or indirectly made, and will not make, any 
agreement or contract, in any way or manuer, with any per son or per sons, col'- 
* poration, or syndicate whatsoever, by which the title which-I may acquire from — 

- the Government of the United States will inure in whole or in: part to the bene- 
fit of any person except myself: I have not heretofore made any entry under 


- the homestead, timber aud stone, desert land, or preemption laws except Sas ies tae 


- (here describe former eutry or entries by section, township, range,’ land district, 
and number of entry; how perfected, or if not perfected state that fact) ; ; that 


i Tam well acquainted with the character of the land herein applied. for. and with 


each and every legal subdivision thereof, having personally examined same ; 
that. there is not to my knowledge within the limits thereof any vein or lode of 
—. quartz or other rock:in place bearing gold, silver, cinnabar, lead, tin, or. copper, 
‘nor’ any deposit. of coal, placer, cement, gravel, salt spring, or desposit of salt, 
. nor other yaluablé mineral deposit; that no portion of said. Jand is claimed for 
_ Inijning purposes under the local customs or rules of miners, or otherwise ; that 
no portion | of said land is worked. for mineral during any part of the year by 
any person or persons; that said land is essentially noumineral. land, and that 
my application therefor is not made for the purpose of fraudulently. obtaining — 

_ title to mineral land; that the land is not occupied and impr oved by any Indian; 
that the lands plied for do not contain merchantable timber, and no timber 

; except noes (here fully describe: amount and kind of timber, if any), and 
that it is not susceptible of successful irrigation at. a reasonable cost: from any 


known source of water supply, except the following. areas: _.-_-___---- (give eS 


_ the subdivisions and areas of the lands, if any, susceptible of rienaCn 


(Sign ote: with full Christian name. y- 


Nore .—livery person swearing falsely. “to the above affidavit will be punished 
as provided by law. for such offense. (See sec. 5392, R. 8.) 


ae | her eby certify that the foregoing affidavit was read to or by. affiant in my 
presence before affiant affixed signature thereto; that affiant is to me person-— 
ally known, or has been satisfactorily identified before me by ree (give 
— full name and post-office address) ; that I verily believe affiant to. be a aca 


applicant and the identical person hereinbefore described ; and that said affi- | 


; davit. was duly subscribed and Sworn to before me, at my office, in ----- (town), - 
day OL pa 195s 7 


(Official designation of officer. ) 


- 











We, ——_—_ , of ~, and , of , do solemuly swear tint 
we are well acquainted with the above-named affiant ‘and the lands described, 





: and personally know that the statements made by him Telative: to the character ; . 
ve: on the said lands | are true. | | = 


—_ 
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I hereby certify that the foregoing affidavit was read to or by-affiants in my 
presence before affiants affixed signatures thereto ; that affiants are MO: me per son- - 
ally known (or have been. satisfactor ily identified before me by =) 5. 
.. and that. said affidavit: was duly subscribed to before me at . 
ed of - » 19 








, this 














. 


2% 








(Official designation of officer. ye 


United States Jand office at eee 


a hereby: certify that the iG egoing - application is “tor ‘sur veyed land of the 


oe, class which the applicant is legally. entitled to enter under. the act of Febr uary — 


7 19, 1909, and that. there 18. no prior valid advers se Daa to the same; and has 
i this ay been allowed. 


“Register, 


[Form approy ed by ‘the Sacnetaiy of Fie. Thterton, March 2 25, 1909.1 
DEPARTMENT OF THE INTERIOR. - ¥ -g 
APPLICATION “AND Pony cae 
ADDITIONAL HOMESTEAD. 


he & [Act of February 19, 1909.] | | 
Application No. ---2-. Ps | Land office at _____- 


h a AEB RUNES Nc MEM EEST < )) Oe, OME Oe at! , do hereby apply to enter under 
section 3 of the act of February 19, 1909 (Publie—No. 245), Ine: Gone et OF 
section mare i township: =.-.._._-_, Tange 222-2 --_, ~~~ merid- 
ian, containing ~----_-___ acres, as additional to my. honiestead entry No, ---...- 

16 (> (eae es 1 em a ee ae land office for the _-.---2--- 
SCCTION 2 so5 oat ke , township easels veh » PANO no o8 URE CRBS tert 
mer idian. 


I do. solemnly. swear that. I am not the owner. of more than one hundred.and: | 
sixty acres in any State or Territory, exclusive of the land included in my 
original entry above described, and that this‘application is made for my exclu-- 
sive benefit as an addition to my or iginal homestead entry, and -not directly or. - 
Indirectly for the use or benefit of any other person or persons whomsoever ; < 
- that this application is honestly and in good faith made for the purpose of | 
- actual settlement and cultivation; that I will faithfully and honestly endeavor 


to comply with all the requirements. of law ; and that I have not heretofore made 


an entry under the homestead, timber and stone, desert: land, or preemption - 
laws other. than that above described, except eas ae eas (here de- 


- scribe former entries, if any) ; that IT am well acquainted wtih the char acter of = . 


the land herein. applied. for and each and every legal subdivision thereof, having 2 
passed over the same ; that my per sonal knowledge of the land is such as to 


| enable me to testify. understandingly with regard thereto ; that. there. is not - 5; 
to my knowledge within the limits thereof any vein or lode of quartz or-other. . 


rock in place pearing. gold, silver, -cinnabar, lead, tin, or copper, Or. any deposit ee 
of coal,. seer gravel, or ater valuable mineral deposit ; ‘that the land contains. . 
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no salt springs or deposits of salt-in any form sufficient to render Tt Satuabie 
therefor; that no portion of said land is claimed for. mining purposes under 
the local customs or rules of miners or otherwise; that no portion of the land 
is worked for, minerals during any part of the year by any person or persons, 


‘and that my ‘application is not made for the purpose of fraudulently obtaining ~ . 


title to mineral lands; that tlie land is not occupied and improved by any 
Indian, and is unoccupied and unappropriated by any person Claiming the same > 
under the public land laws other than myself; that the land embraced iti the. 
original entry and the Jand now applied for do not contain merchantable timber, . 
and no timber except ~~. -_____ Bae aise (here fully describe amount and: 

kind of timber, if: any), and that. it is not susceptible of successful irr igation © 
ata reasonable eost fr om any knowl source of water supply; except the follow- 
INOS AVON Nya oe tee ee (Give the subdivisions and areas of the lands, 


if any, | susceptible of irrigation.) 


(Sign here, with full Christian name. : 
‘Nore. = tivery person swearing falsely to the above affidavit will be punished 
. as provided by law for. such offense. (See sec. 5392, R. Ss. = 


| I hereby certify that the foregoing affidavit was read to or by. affiant - in os 2 
presence before affiant affixed signature thereto; that affiant is to me personally 


ml known (or. has been satisfactorily identified Before TNCs Byse fe hne [give _.- 
full name and post-office address] ) ; that I verily believe affiant to be a qualified 


applicant’ and the identical :person hereinbefore described; and that said. affi-. 
davit was duly subscribed and sworn to before me, at my office, in __--_-__+_-- 
(50), 21) er ee a eC (county and State), within the Ranta ee ee as ees 

land district, this 2 enementts sae OP ae 1. es | —_ | 


(Official designation of officer. Je 





We, , of , and , of , do solemnly swear that 
we are well acquainted with the snovedamned affiant ana the lands described, . 
and personally know that the statements made by him relative to the chavartes 

of me said. lands are true. So. ig 














er 
‘ : . 








~ * : 
7 . ‘ : » 


I hereby certify that the foregoing affidavit was read to or by affiants in my 
presence before affiants affixed signatures thereto; that affiants are to me per- . 
sonally known - (or have been satisfactorily identified before me by — 
—); and that said affidavit was duly subscribed to before me at 
vee of — ok! ee 

















: this 


ee ee 


3 








“ 


(Official designation of officer.) 
United States Land Office at Peon ee Oe 


I hereby certify that the. foregoing eerie is for surveyed land of the 
class which the. applicant is legally entitled to enter under the act of February 

19, 1909, and that there is no prior valid adverse right to the same; and has this a 

day. been allowed. , 


_ Register. 
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- RAILEOAD: GRANT—RIGHT OF. WAY—FORFEITURE. 


. CorpEr River AND NorriwesterN Ry. Co. rv AL. vw “ALASKA PAciric 
a Se ae Ramway AND TerMINnal Co. . 


Dudes the terms of the act of May 14, 1898, as amended by the act of March 11, 
1908, the. failure of the Alaska Pacific Railway and Terminal Company to 

: complete the first twenty-mile section of its road within. one year after the 
definite location of said section and to file a map showing the definite loca- 
tion of an additional twenty-mile section within the time fixed therefor, 
constitute a forfeiture of the rights granted to the company by said acts, 
without further action or declaration, and the reservations of lands for the — 


purposes of such rights of way have therefore. ceased and become null. and. a eh 


void. , : | 
‘The filing of a map showing. the definite location of several disconnected frag- 


| ‘ments of. road, amounting to twenty miles in all, none of which is coter- a 
minous with the portion of the road theretofore definitely located, is not a _ : 


compliance with the provisions of the act of May 14, 1898, requiring the 
| filing of maps BLOW Ine: definite. location in: twenty-mile sections. 


fest Assistant Secretary Pines to the Commissioner net the General 


— FW. C.) Land Office, April 5, 1909. (GB. a) 


These are the respective appeals of the Copper River and North: — 
_ western Railway Company and the Copper River. Railway Company — 
_ from. your office decision. of April 14, 1908, refusing, on the present 
showing, to submit for approval the Gesiennniad company’s map of | 
definite location as to a line of road from a point near the mouth of. 


~ the Chitina river, thence crossing . the Copper river and following 


down the west. bank of said stream to a point near the mouth of the 
Urintina river, a distance of twenty miles, in the Juneau land dis- 
trict, Alaska, and holding as to the second-named company that all 
rights acquired by it by the filing of its map of preliminary survey 
have been forfeited as to such line because of its failure to file a map 
in the year ending January 15, 1908, showing the definite location of - 
at least a iwenty-mile section of its i of road. | 
The refusal of your office to submit for anpRoeal: the said map et : 
the Copper River and Northwestern Railway Company i is put upon 
the ground that a third company, to-wit, the Alaska Pacific Railway . 


and Terminal Company, has certain claimed rights, acquired by the . - 


survey and preliminary. location of the same twenty-mile section, 
~ which might not. be determined until after March 18, 1909, which 
was the time fixed by an act of Congress of March 11, 1908 (85. 
Stat., 41), within which the last-named company was permitted to. 
file the maps of definite location required of it by the act of May 14, 
1898 (30 Stat., 409), entitled, “An act extending the homestead. tee 
and erode for rights of way for railroads In the District. Of 
“% Alaska, and for other purposes.” : 7 


Vitae 
eet 
ens 
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The issues | velo in . this case a a study of certain pro: 
visions of these two acts. — : : 
‘The act of May 14, 1898, SUP? A, provides: 


See. 2. That the right of way through. the . lands of the United States. in 
the District of Alaska is hereby granted to any railroad company, duly organ-. 
ized under the laws of any State or Territory or by the Congress of the 
United - ‘States, which may her eafter file for record with the Secretary of 

“the Interior a copy of its articles of incorporation, and due proofs of its 
organization under the same, to the extent of one oe ed feet on each side - 
_ of the center line of said road. ; 
See. 5. That any company desiring. to secure the benefits of this - act. shall, | 
within twelve mouths after filing the preliminary map . of location of its 
road as hereinbefore prescribed, whether upon surveyed or uusurveyed lands, . 
file with the register of the land office for the district where: such land is_ 


located a map and profile: ‘of at least a twenty-mile section of -its. road or a 


: profile of its entire road if less. than twenty | miles, as” definitely - fixed, and > 


- ghall ther eafter each year definitely locate. and file-a map of such location. 
as aforesaid. of. not | less than twenty miles additional. of its” line of road 
= until - the entire road has been ‘thus definitely. located, and upon approval 


; thereof by the Secretary of the Interior the. same shall be noted upon the . 
records, of said office, and thereafter all such- lands over which such right 


of way shall pass shall be disposed Of ‘subject to such right of way: Pro- . | 


vided, That if any section of said road. shall not be. completed within one | 
year after the definite ‘location of said section so approved, or if the map of. ; 


-. definite location be not filed within one year as herein required, or if the 


_ entire road shall. not ‘be completed within four .years. from the filing of the 
map of definite location, the rights herein granted shall be- forfeited as to 
- any. such” uncompleted section of | said road, and thereupon shall revert to 


the United States without further action’ or declaration, the notatioi. of such 7 | 


- uncompleted. section upon the records. of the land office. shall be canceled, 
and the reservations | of such lands for the purposes of said right of way, 


or. stations, and terminals - shall cease and become null and void without fur ther 7 


action. . ars | 
“See. 8. a In all conflicts relative. to the oh of way or other 


privileg e of ‘this stot the person, company or corporation having been first ~ 


in time in actual. survey or constr uction, as the case may. a shall. be deemed 
first in right. eed . | 
— Sections one and two of the nee of March 11, 1908, supra, ® are aS 
| follows: 7 | : | 7 
Fir st. The. time to file. the map and profile of definite location of its second 
ean of at least twenty miles with. the register of the land office in’ the 
distr ict of Alaska, as provided in said sections four and five, is hereby ex- 
tended to and including the aes ae of March, nineteen hundred and 
nine. 7 
Second. The time to casi: ‘the fir dé section we at. least ene miles” 
| of its railroad, as provided in said ‘section five, is hereby extended to and 
_ including the’ eighteenth day of March, nineteen hundred and nine, and such: ~ 
railroad company Shall be entitled to all the benefits conferred upon it by 
- the provisions .of such act upon its due compliance with all the. provisions 
thereof, excepting only the provisions ther eof relating to -the filing of the 
map and profile of definite location of ‘its one. secon ot ‘not. less than ae 
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a twenty miles of its road: Provided, That it shall have, cee. one year 


each after said eighteenth | day of March, nineteen hundred and nine, in which. | 
to file the. map: and profile of its definite location’ of the succeeding sections — 


of not less than twenty miles each: And provided further, ‘That it shall. have . 
; five years in which to complete its entire line. — | 


To avoid confusion on account of similarity of names, the coe 
River and Northwestern Railway Company will be hereinafter 


2 designated as the N orthwestern company, the Copper River Rail- --:". 


; “way Company as the Copper River company, and the Alaska Pa- 7 


cific ‘Railway and. Terminal Company as the Alaska Pacific company. 


‘The pertinent. facts, gathered fromthe record and from informal 


inquiry at your office, stated In pcauenes with reference to eacli*com- 
pany, are as follows: — aOR 
May 8, 1905, the Alaska Pacific company filed its articles of incor- 
poration and no of organization with the secretary of the State 
_ of Washington, which authorized this company, among other things: 


To: lay out, construct, ‘furnish and. equip a railroad line and rail- road from 
a point on the northern part of Martins Island in the District of Alaska, by ~~ 


-  gome practicable and convenient route, in a northerly direction from the... 


Pacific | Ocean, or some bay or inlet thereof; and also to extend, lay out, 
construct, furnish and equip said railroad line and railroad from such point 
at or near the northerly point of Martins Island to such other. point and points . 
_on the waters of the Pacific Ocean and the branches. and inlets thereof, as _ 


“may be hereafter determined upon by said cor poration, and also to lay out, 


_ construct, furnish ‘and equip such branch railroads and railroad lines con- _ 
necting said main railroad line with other. points on Martins Island and other 


. points in the interior of the: District of Alaska, as may hereafter be determined 


upon by. said corporation.. 


: li anuary 23, 1906, this company filed ¢ a copy ef sae ins of: oe oe 
ration and proofs of organization. at Juneau, Alaska, but on Feb- 


ruary 13, 1906, your office’ required that the articles be. amended. sO: 
as to decctibe the line of the proposed. railroad. "February 96, 1906, 
‘a copy of such amended articles was transmitted to your office, and : 
after certain corrections as to proofs of organization, the papers - 
were accepted for filing by the Department on April 6, 1906. ae 
May 19, 1905, the Northwestern company filed ve articles of 
“incorporation and proofs of organization with the secretary of the 


State of Nevada, which were eraniemitted to your office, where, on - 


June 13, 1905, proofs. of organization were required, which were 


later furnished,’ and the papers relating to the incorporation. of a 


the company were-accepted by the Department July 18, 1905. May 


ae 26, 1906, this company filed direct in your office its’ map. of pre- - 
liminary survey. showing the location of that section of the com- — 


 pany’s line of road in controversy, which was accepted for filmg - 
by your office July 20, 1906, and.on December 18, 1906, the as of : 
‘definite location of Said line was filed 3 in your iffibe. | | 
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Ji anuary 18, 19086, he, Copper ee company filed its articles of 


incorporation and. ae of organization with the secretary of the _ 


State of Washington. Copies of these articles and proofs were 
transmitted to your office January 15, 1906, and after some minor 
_ corrections in the proofs of organization, were accepted by the De- . 
partment March 14, 1906.. In the meantime, however,.on February 
19, 1906, this company had filed-in the Juneau land office a map 


showing the preliminary location of its line of road along the sec- — 


tion here in controversy, which was accepted for filing by your-. 
office April 11, 1906: No. map showing the definite location of this: 
section of the company’s line of road has been filed, but on Janu- _ 
ary 15, 1907, said company filed in your office a map showing the © 
definite Tocation of 82.43 miles of road, shown on its said map of 
preliminary survey, and this map of definite location was approved, - 


in part, by the Secretary of the Interior, October 29, 1907. Since 


that time, so far as appears from the records, no map of definite 
location of any part of its line of road shown.” on the map of pre- 


. . liminary survey has been filed. 


Many vexatious questions are raised by this record, it t being urged 
among other things: | 
(1) That while ndmitting thats the pr ‘eliminary survey made by. 
the Alaska Pacific company was prior in time to that made by - 

either of the other companies, the Alaska Pacific: company took 
nothing by such survey, because its articles of incorporation at that 

time did not authorize it to build ‘the line covered by its survey . 
(citing W ashington & Idaho R. R. Co, v. Coeur d’Alene Ry. and 

Nav. Co., 160 U. S., 77). , 

(2) That although the Alaska Pacific company’s mapas articles 


of incorporation authorizing the construction of such line and map 


of preliminary survey were filed in advance of the filing of such 


| map by the Northwestern company, whatever rights may have been 


secured thereby: as against the United States could not be held to- 
_ defeat rights acquired by the other companies by-their pena 
_ surveys duly followed by the filing of maps thereof. 7 
(8) That in any event your office erred in holding that the: Con Lye? 
per River. company has forfeited its admittedly prior superior right 
to such line because of its failure to file a map of definite location — 
of a second section of its road during the year ending January 15, 
— 1908, it being. urged that the map filed January .15, 1907, showing 
-. the definite location of 82.43 miles of its road, meets ‘all the ‘Tequire- — 
ments of the statute for the year ending January 15, 1909. 
(4) That the Alaska Pacific company having ‘failed within the — 
time allowed by the act of May 14, 1898, as extended by the act of 
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March 11, 1908, ‘to definitely locate a-second section of its line of 
road, or to construct the first section, w whatever rete it may have 
had_in this field are forfeited. 

It appearing that. the Northwestern company and the Copper 
River. company are represented on these appeals by the same firms. 
of attorneys, said attorneys were asked to explain this. circumstance 


and have informally advised the Department that there is no con- 


- flict of interest between these two companies, and on April 1, 1909, | 
filed a certified copy of a resolution of the Board of Directors of 


- the Copper River company, in effect that it consents to the approval — 
_ of the Northwestern company’s said map of definite location sub- 
| ject to all intervening adverse rights. | 7 


‘If the fourth contention as stated is true in fact and sound. In. 
| ca none other need be considered. 

The Alaska Pacific company does. not appear ‘to -be eprceneal 
~ by counsel upon the appeals and there is no evidence in this record | 
that it had prior to March 18, 1909, or at all, filed the map and 


'.. profile of a second section of at least: twenty miles or completed — . 


a the first section of at least: twenty miles of its road. .Thus, as the 


first section was “not completed within one year after the definite. - 
location of said section,” and the map of definite location of an 


additional twenty-mile section was not filed’ during the year end-- 
--ing March 18, 1909, by the terms of the act of May 14, 1898, as _ 
amended by the ack of March 11, 1908, the rights granted to this | 


company are “ forfeited » and therefore ; revert’ to the United States ~ 
~ without further action or declaration,” and the reservations of the __ 
. lands involved for the eevee of such right of way are null and | 


void. » 

‘In reaching nis Sichaeion ce oe has not been ava ioeked that 
on July 6, 1908, the Alaska. Pacific company appears to have filed 
maps of definite location of three separate fragments. of proposed 


"road, amounting to twenty miles in all, none of which is coterminous © 


with its definitely located. section. . This is not a compliance with 
the provisions of the statute as to the definite location of a second | 
‘section of at least twenty miles. While it may be that the statute 
does not require locations coterminous with the section first located, 
it is quite clear that fragmentary, locations of parts of a. section. do 
not meet these requirements. 3 
If the map of definite Jocation. filed by - ‘the Copper River and | 


Northwestern company is in all respects regular, your office will 


-forward.the same for approval. Your office will advise each of. the : 
companies of this direction. ae Ps - 


ane 
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Jains v, STANLEY. 


| a Where : a second contest is filed charging collusion in a prior contest, notice 


thereof should be issued and served upon the -entr yman and the. prior con- 
_ testant and the second contestant permitted to participate in the hearing 
upon the. first contest by introducing evidence to support the char ges made 
by him. 
Should the. entry in Peri case be relinquished prior to Ruane on fhe first: 
-eontest, notice of the cancellation of the entry should be given both con- 
—testants, and in event both apply to enter within the preferred right period, | 
the junior contestant should be given opportunity to prove the charge of 
| collusion and thereby defeat the preference right of the first contestant. | : 
‘Where the affidavit of a junior contestant charging, collusion is not filed until - - 
after hearing upon the prior contest, and’ the entry is canceled as a result 
- of the first contest, the junior contest will wholly fail; but the junior 


contestant is-not thereby precluded from attacking the application of the. : 


successful contestant to enter the land, upon the ground of collusion or 
‘any other valid cause, should the latter attempt to exercise a preferred 


ight of entry. 
. Gotebo Townsite v. Jones, 85 L. D., 18, modified. 


First Assistant Secretary Piece to the ibnaibesines of oe ‘General 


. pe W. Cc.) Land Office, April §, 1909. Ls (S. W.-W.) 


‘ aeseribes 30, 1901, Mary E. Bradley made desert- jandl entry, 1 No. 

889, of the W. 4, Sec. 3, T. 13 S., R. 25 E., Roswell land district, New 

_ Mexico, and on March 18, 1904, assigned the same to Ellen G. Hamil- 
_ ton, who, in turn, on Acpuast 8, 1904, assigned to James E. Caldwell; 
who also assigned on March oT, 1905, to Wyatt Stanley. 


October 5, 1905, John R. Stanley filed an affidavit of contest 7 


against said entry, alleging that neither the original entryman nor 
any of the assignees had expended for the purposes required by the 
statute the amount of $1.00 per acre for the year ending December, _ 
1904. Notice seems to-have been issued upon this affidavit December i 
7, 1905, but no hearing was ever had. 3 | 
It further appears ‘that on November 28, 1905, “subsequent to ‘he 
| Rainy of the contest by John R. Stanley, George M. James filed an _ 
affidavit of contest against the entry alleging that neither “Mary E.. 
_ Bradley, nor any of her assigns, has expended the sum of $1.00 per 
acre per annum in and during the last two years, as required by law, 
in the necessary irrigation, reclamation, and cultivation of said ~ 
tract and in permanent improvements upon the ene nor in . the pur- 
chase of water rights for the irrigation of the same.’ ee 
January 15, 1906, James filed: an amended | afidavit. aoaade! said | 
entry alleging, 3 in addition to the charges ‘made in his first affidavit, 


that although four years had elapsed since said entry was made there 


was no water upon the land, with which it could be irrigated, and — 
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that “the contest of J ohn R. Stanley. against said entry 1s eelneee 


~ and not made in good faith but to enable De said ae Stanley, his 


father, to hold the same.” 
Both of the affidavits filed = James were sessed by the eel 


officers and filed subject to the determination of the prior contest. ~ 
. initiated by John R. Stanley; and it seems that both the papers were 


lost but were afterwards, by permission of your office, Reprod: 


and placed on file Ociebar 30, 1907. 


In the meantime, however, by your soiliws telegram of December 14, 


~ 1905, the local officers were directed to suspend all desert-land entries 


_ 


embraced in D. L. E. No. en8, which remains intact | on the records of this - | 


and all lands covered thereby in townships 18, 14, and 15 south » Tange | 


25 east, pending further instructions. 


‘February 21, 1906, John R. Stanley, who iat on Odtobar D: 1905, 


- filed a contest affidavit against the entry, filed in the local land office 


the relinquishment of Wyatt Stanley, and on the same day filed his 


_ waiver of preference right to enter the lands, and Grace G. Stanley, 
wife of the aforesaid John R. Stanley, thereupon offered her pa 


tion to make desert-land entry: of the same land. 
The local. officers, ‘in their i of March 6; 1906, upon said 
matter, stated as follows: | 


Said relinquishment was refused by the register for the reason. that said: 


 D. L. E. No. 889, and the land embraced therein were under suspension, and — 


the application of Grace G. Stanley was refused, the land applied for being 


office. 


Grace G. Stanley appesied to your fies from the action of the 
register and receiver, and by office decision “P” of July 9, 1906, it 


-- was held that the fling of the relinquishment operated ¢o perant to 
~~ yelease the land from the entry No. 839, and that said entry should 


have been canceled on the records of the local office at the time the 


- relinquishment was filed, and the local office was instructed to cancel 
the said entry as of age February 21, 1906. Your said decision of 


July 9 further directed the local office to hold without action, pend- 


ing the disposition of proceedings by which the lands and entries 


« involved had been suspended, the application of Grace G. Stanley, 
and to file it simply as of the date upon which it was offered; and, 


further, that when said order of suspension of December 14, 1905, 
should be revoked, J aries should be notified that he would be affor ded 
an opportunity to :prove the charges of collusion contained in his 
amended contest affidavit, notice also to be given at the same time to 


Grace G. Stanley of. the time and place of such hearing, in order 
- that she might be permitted to participate therein for the purpose -of 


denying, if she saw fit to do so, the charges made by contestant, and 
in support of any interest or claim she might assert in connection 
93566—vot fe 86 | 
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with her S aeitoates tendered February ai, 1906. con el decision 
concluded with the statement that if upon such hearing it should be 
shown that the contest of John R. Stanley was collusive and. fraud- _ 
ulent and that James was entitled to the preference right of entry, - 
- the application of Grace G. Stanley should be rejected and the lands: 
held open to entry subject to the preference right of James, as con- 
~ testant. 

Because of the delay occasioned by the loss of the affidavit of con-_ 
- test which had been filed by James, as above stated, no further action 


‘seems to have been taken until December 7, 1907, when the local offi- - — 


cers reported that in view of the departmental decision of July 14, © 
1906, in the case of Gotebo Townsite v. Jones (35 L. D., 18), it was. . 
| “hen opinion that the application of Grace G. Stanley should be 
allowed and entered of record and the contest of James dismissed, in 
view of which opinion, and: because of the previous instructions — 
issued by your office, additional instructions were on by the — 
register and receiver. . : 
By your office decision “ H” of April 23, 1908, it was held that. , 
_James acquired no preference right of entry by: reason of his contest, 
although he may have defeated the preference right of John. R.. 
- Stanley, because James was a second contestant, and that by the act | 
of May 14, 1880 (21 Stat., 140), the preference right is bestowed only — 
upon the contestant who pays the costs and fees and procures the 


cancellation of the entry contested, citing the case of White v. Linne- ~ | 


mann (23 L. D., 378). Your said decision alco cited the: case of 
Gotebo Townsite v. Jones, supra, and held that, in view of said’ deci- . 
sions, it was unnecessary to remand the case for further hearing. 


- Accordingly, the. contest of James was dismissed, and his appeal a 


| brings the case before the Department. 
~The Department has carefully considered the questions involved - 
in this matter and is of opinion that your decision of April 23, 1908, 
does not.make a proper disposition of the case. Your said neeeien 
finds no support in the decision of White v. Linnemann, above, for 
the reason that no charge of collusion was. made against the first 
_ contest by the junior contestant in that case,.and while the decision 
in the case of Gotebo Townsite v. Jones, supra, does support thé con- 
clusion reached: by you in this case, it should be observed that in the 
case of the Townsite of Gotebo there was an additional reason for 
- refusing to allow the second contestant to exercise a preference right _ 
of entry, namely, at the time he endeavored to make entry the none . 
was unquestionably occupied for townsite purposes. | 
If, as charged by J ames, the contest of John R. Stanley was roe 
Tsive: it can not be said, in any view of the case, that the relinquish- 
ment of the entry was Gie result of such contest. If, however, the | 
charge contained in James’s affidavit of contest was true, it neces- . 
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i sarily follows that it was his conte rather than that of Stanley, 
_ that procured the cancellation of the entry. 
_. The Department is therefore of the opinion that Jar ames should be 
: allowed an opportunity of proving the truth of the allegations con- 
_ tained: in his affidavit of contest, namely, that the. prior contest of 


John R: Stanley was collusive and. initiated in fraud and not for the . 


"purpose of securing the cancellation of an illegal entry but rather 
in the interest of the record entryman and for the purpose of longer 
withholding the land from lawful entry until epooven could be 
made of such entryman’s. relinquishment. | 

- In order. that there may be some well- éstabliched. rule governing 


| | | proceedings in matters of this sort, it is deemed advisable that your 


office, in preparing the regulations required by departmental decision ~ 
of March 20, 1909, in the case of Crook v. Carroll, should also ine 4 
for cases of ‘this ere | 
_ Where a second contest is filed igetue See in prior sontest 
--it-is believed that good administration requires that notice of such | 
_ second contest should be issued and served both upon the entryman. 
and the prior contestant, and that. the second contestant should be’ 
permitted to participate in the hearing, when had, upon the first 
contest by introducing stich evidence as he may see fit in support of — 
the charges made by him. If however, before the case proceeds to a 
hearing the entry is relinquished, notice of the cancellation’ of the 


~ entry should be given both contestants, and in the event they both 


apply to enter within the period of preferred right, the junior contest- 
ant charging collusion should be given an opportunity to prove that — 
charge and thus defeat the claimed Eee. right of the first ou 

testant. | 
But where a junior. contestant hace ging collusion does not fle his | 
affidavit until after the prior contest has proceeded to a hearing, it 
will, of course, be impossible for him to participate in the hearing, — 
and in such case, if the entry should be canceled as a result of ihe, 
prior contest, the junior contest must-wholly fail. This, however, is 
not intended to preclude the person. filing such junior contest from 


attacking the application of the successful contestant to make entry, — : 


upon the ground .of collusion, or for any other valid cause, should | 
_ the latter attempt to exercise a preferred right of entry, but merely 
means that a junior contestant who does not file his contest until 
after a. hearing has been had on a prior contest which resulted in the 
cancellation of the entry, can gain no rights thereby, notwithstanding 
_ that he may charge collusion in the first ‘contest. - : 

~The Department is aware that this rule is arbitrary but there must 
‘be some end to the number of proceedings which may be allowed, or 
_lands may be tied up in litigation indefinitely, and the rule laid down 
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above Te protect. the diligent and is fheréfore beheved to be suf- 
nen liberal. : : 

It.is appreciated that the opinion erpresed herein does not. falls 
accord with the views of the Department in the case of Gotebo Town- 
site v. Jones, supra, where the second contestant, charging collusion, 
appeared at: ie hearing and actually proved his charges, and where 
the Department held ie gainéd no. preferred right by reason of such 
facts. However, as stated above, the decision of the Department in 
that case was based also upon other grounds, and your office will not 
bé longer controlled by the decision in that case, so far as in conflict 
with the directions given herein. 3 

Your decision is accordingly reversed. . 


CONFIRMATION— TIMBER AND STONE ENTRIES—PROVISO TO SECTION 
- 7, ACT OF MARCH 38, 1891. 


MrnasHa Woon Ware CoMPANy, ASSIGNEE OF Wiam pene 


Timber and stone entries are not within the intent - and operation of the. a 
proviso to section 7 of the act of Maren 8, 1891. 


Opinion of the Court. of oped of the District o Cotumbia, 
April 6,1909, | 


The relators filed a~petition for a writ of mandamus, to compel _ 
James R. Garfield, then Secretary of the Interior, to issue a patent — 
for one hundred oF sixty acres of land, in the State of Idaho, -— 
claimed by virtue of an entry under the act of June 3, 1878 (20 State, | 
89), commonly called the “Timber and Stone Act. ” —.* | 

The petition alleged that William Gribble, who has since conveyed 
his interest to his co-relator, made an application for entry of the. — 
land, in strict compliance with all ‘of the -provisions of the law | 
authorizing the same; that said land having been surveyed and 
entry approved, said Gribble paid to the proper officer of the land 
department in Coeur d’Alene district, Idaho, the required purchase 
price, namely, $300, and.on June 10, 1901, received from him the re- 
quired certificate; that the proof and all of the papers relating to 
sald entry and jaent were duly transmitted to the Commissioner 
of the General Land. Office; that no contest of or protest against 
said entry were filed within two years thereafter ; and that it became - 
the duty of the Secretary of oe Interior to issue patent thereon, as 
required by the law. iG 

The return of the Secretary to the me to show cause admits entry | 
and payment as aforesaid, and the receipt of the papers in the Land 
Office, but alleges that Eheapplicution has not been finally acted upon 
by the Department. It further alleges that on July 20, 1901, the. 
local land officers were directed to cross-examine all applicants and 


Sad . 
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ane witnesses in aber and stone entries, before 1 issuing any receipts 
on the proof offered. That on November 20, 1901, a list of twelve 


such entries was sent to the local agents for tavese oatieee hue Grib- 


ble’s entry was not included therein. On November 5, 1902, a further | 
list was sent for the same purpose, which included Gribble’ s entry. 
A letter to the agent stated that there were no char ges. against such 
entries, but as the testifying witnesses are the same in everak in- 
stances, there is a suspicion of fraud about them which requires 
investigation. The agent: was instructed that if he found there was 
not sufficient evidence on which to base a charge of fraud, that could 
be sustained, he should write a separate letter in ach case and 


recommend that the entry. be relieved from suspension. On May 


29, 1903, a further notice was sent to said agent that the entry of 
~ Gribble aad certain others would not go to patent until claimant’s 

witnesses had been cross-examined, and he was directed to proceed 
with such examination and make a separate report in each. case. 

That on November 2, 1908, a special report was made on the entry 
of Gribble. (This foporl is not given in the answer, and is referred 
to as attached to the same, but it as not copied in the record.) That 
the action taken.on November 5, 1902, was a suspension of-said entry, __ 
which was continued in force on May 29, 1908. ‘The answer con- — 

cludes thus: : - 


‘Hespondent further advises the court that sifice the investigation ordered 
and the report of the special agent upon this entry, the. officers of: the land - 
department have been unable to locate the relator William Gribble, to make 
service upon him of the charges to be preferred against said entry, to the end 


that the opportunity might be afforded him to develop the exact state of facts = 


respecting his purchase and alleged sale of this land to. relator the Menasha 
Wooden | Ware Company. | 
The relators demurred to this return. This 9 was overruled, and. 
electing to stand on their demurrer, the petition was dismissed. 
The appellee Garfield having retired from the office of Secretary 
of the Interior, the present Secretary, Richard A. Ballinger, has 
been made a party in his stead, and the docket entry has Sa enenee 
to conform thereto. - 
It is admitted, as we have seen, that the sate of the relator Gribble 


was made in dg compliance with the statute, and that no formal 


contest or protest against the validity of the entry has been filed by ~ 

any person, unless the action of the Secretary in suspending action 
until an investigation can be made is equivalent thereto. The right 
tothe patent is founded on the proviso of section 7 of an act to repeal 
“timber-culture laws; and for other purposes, approved ree 3, 
1891 (26 Stat., 1097), which reads as follows: 


That after two.years from the date of the issuance of the receiver’s receipt, — 
upon a final entry of atiy: tract of land under the homestead, timber -eulture, 


desert land, or preemption laws, or under this act, and when there shall be no. 
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pending contest or protest against the validity of such entry, the entryman 


shall be entitled to a patent conveying the land by him entered, and the same a 


shall be issued to him. . 
The contention on: behalf of the relators is that there iid bean no | 
contest: or, protest against the validity of the entry, within the con-- 
templation of this proviso; that the right to patent thereon became 
-absolute upon the expiration. of two years after the certificate was, 
. issued; and that thereafter it became the plain, ministerial duty of 
_ the Secretary to issue the same upon demand. _ 
It is first necessary to determine whether entries under the timber — 
and stone act are covered Dy the po This depends upon the — 
7 significance of the word “preemption.” as used therein. In its 
generic sense, preemption may include not only this entry, but those ~ 
_ also made under the homestead, timber culture, desert land and other 
laws providing for the disposition of public lands, where the right to 
purchase under certain conditions in preference to others is con- 
ferred. By entry in compliance with the law governing the ce | 
~ the land 1s in each case preempted. 
_ In a specific sense, and by common usage, preemption laws. meant 
the early laws relating to the disposition of the public lands, enacted 
years before the timber culture, desert land and timber and stone | 
acts. If the word was intended to be used in the generic sense 1n the 
- proviso, there was no ocgasion whatever for preceding it with the 


particular recital of. entries under the homestead, timber culture and 


desert land laws. As entries under those laws constituted pre- 
emptions in the broad sense of the word, their recital would be of no 


_ effect unless the word be given its limited signification. And as all 


ihe words of a statute are to be given effect, if reasonable, in its con- 
struction, the special recital would seem to indicate that Congress 
intended that preemption should have this restricted meaning. 
‘Under the laws recited, either actual settlement and residence, or 
the actual expenditure of Jabor and money in improvements upon 


the lands so preempted, is required. In all such cases, inspection — 


could be made at any time, and would necessarily show whether the © 
law had been complied with. Under a timber and stone entry, on | 


7 the other hand, the purchaser is not required to occupy the land, or — 


to improve the same. He is required to do nothing beyond making 
the entry and paying the purchase money. Frauds perpetrated 7 
such entries would necessarily be more difficult to detect than in the 
others. This would reasonably account for an intention to limit the 


scope of the proviso to the technical preemptions, and those of the 


other classes specifically named. | 

This construction 1s confirmed by the language of section 4 of the — 
act of March.38, 1891 (26 Stat., 1097).. That section repeals Chapter 
4 of Title 32, Revised Statutes, which relates to preemptions (ex- 
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eepting several sections of the same), and “all other laws allowing 
preemptions of the public lands of the United States.” 3 
| Giving the word as herein used the broad signification. claimed for — 
it in section 7, for which there is, at. least, as strong. a reason; there 
would be an express repeal of the timber and stone law, under which 
-relator’s entry was long thereafter made. | 7 | 
The repealing clause excepted all such bona fide. preemption. en- 
_ tries as may have been initiated before its date, and provided for 
their perfection.. It was to such entries, as well as those under the 
laws mentioned, that the proviso of: section 7 was intended to apply. 
As the proviso doe not extend to the entry under consideration, the | 
Secretary is under no auty to issue the a which the Court can 
enforce. 

It is ‘unimportant to consider any other question ‘that has, ee - 
argued. , | 7 7 , | 

The judgment must be sae ith ae 

Affirmed... | = | = 

? | SETH Sueparp, Chief Justice. 

‘Sava v. Bmocera. 

Motion for review and rehearing of departmental decision of 
September 7, 1908, 87 L. D., 141, denied: by First ‘Assistant Secre- 
oy Pierce, e April ( 6, 1909. ; 


DESERT-LAND ENTRY—ASSIGNMENT—CORPORATION. 
_ Epmonp A. Fogarty. 


OA corporation composed of individuals all of whom have exhausted their rights. 
under the desert-land - law, is - disqualified to. take the pe a of a 
desert land entry. 


First Assistant Secretary Pierce to the Commissioner of the General 
(O.L.) =... Land Office, Aprit 7, 1909. — are OF R. W.) 


Edmond A. Fogarty appealed from your decision of. February 4, 
1908, refusing to recognize assignment to him by the Fogarty Stock 
rownnne of the. desert. land entry No. 5620, Helena series, made by 

- Mathew M. Adams for lots 1 and 2, Sec. 4, T..28 N., R. 22 E., sur- 

veyed, and S. 4 SE. 4, Sec. 32, and lot 4, Sec, 33, T. 29 N., RB. 29 E. 

unsurveyed, about 174 aerés, Glasgow, Montana. | 

‘May 1, 1900, Adams made entry, and June 11, 1900, ere it by 

Gatch deed to the Fogarty Stock Coavany. June. .10, 1904, 

Edmond Fogarty, -president of that company, sabiitted nal prot! 

but part of the land being unsurveyed final payment was not made, 


~ 
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nor. final wortincats issued. J anuary 2, 1907, the land bets then 
surveyed, it was adjusted to the surveys, payment was mindes and 
final certificate 1570 issued by the Great Falls office to the “ Fogarty 
Stock Company, assignee of Mathew Adams.” May 28, 1907, before - 
considering or acting on the final proof, you required the’ Fogarty . 
Stock Company within sixty days to file affidavit showing who are 
its members or stockholders, and the affidavit of each member show- | 
ing to what extent each one had exhausted his right to acquire title — 
to desert land. It took no appeal, but August 8, 1907, attempted to 
convey the land to Edmond A.*Fogarty, who submitted affidavit of. 
his qualification and claiming recognition as assignee of the entry. 
February 4, 1908, you held that final certificate having issued, the 


entry was fob subject to assignment, denied Edmond A. Fogarty’ Ss 


‘application, and required the company within sixty aays to comply 
with the order of May 28, 1907. . 

The question presented. is, whether the Fogarty Stock Company — 
was or is qualified to take assignment from Adams. If the stock 
company could not take, Edmond A. Fogarty could get nothing 
by its assignment, so’ that it is immaterial whether an assignment 
after . final certificate can be recognized or not. Section 7, act of 
March 3, 1891 (26 Stat., 1097), provides that: | | — 

No person or association of persons shall hold by assignment or otherwise, 
- prior to issuance. of patent, more than three hundred and twenty acres: of 

such arid or desert lands. . : : 7 

These words are too clear to permit taking them Bon the statute 
by construction.. The Department first’ considered them in Jacob — 
Switzer Company (338 L. D. , 883), and subsequently in Silsbee Town 
Company (84 L. D., 430), aaa J. H. McKnight Company (ib., 448). 
Prior to this act, October 1, 1888 (7 L. D., 837), the Department 
held a person: is permitted to make but one entry of desert land, 
and that it is a clear violation of law for an individual or corpora- 
~ tion to secure more than one entry by indirection or subterfuge. It 
_ necessarily follows that it.is a violation of law for one person by. 
— indirection to obtain more than the area limited by statute. May 27, 
1907, Montana Implement Company (85 L. D., 576) was decided 
solely on the proviso of section 7 of the act of March 8, 1891, SUPTA, 
limiting the time for institution of proceedings after date of final 
certificate, and did not present this question. In no other casé, so 
far as appellant's brief discloses, or as search has disclosed, has the — 
Department. construed the provision otherwise than. as in Jacob 
| Switzer, supra, and cases following it. The act was in force nearly 
ten years before Adams’s entry, and no change has been made in 
_ departmental construction of the act. | 

_ Examination of the General Land Office records shows that ihebinis 
A. Fogarty, November 20, 1895, made desert-land entry 2276 for 
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Nw. 4 NE. 1, SE. 4 NE. : , NE. 4 SE. $4, ee 34, W.3 1 Wed Sec. 35, 
T. 29 N., R. 21 E., M. M. 320 acres, for which patent issued to her 
fF Seria 29, 1896. Alice D. Fogarty, October 11, 1896, made desert 
Jand entry 9984 for N. 4 SW. 4, SE. + NW. 4 and NW. j 1 NE. 4, Sec. 
34, T. 29 N., BR. 21 EB, 160 acres, on which no final raat has 
isened. | | 
Edmond Fogarty, April 28, 1897, ‘ial desert land entry for S. 4 
SE. 4, Sec. 31, and SW. 4, Bac. 32, T. 29 N., R. 22 E., 240 acres, on 
which final carGncute’ issued January 9, 1907, soe ae as to these 
three parties exercise of all their rights of entry and an n appropriation é 


-. of 720 acres. 


These three. parties, having thus exercised their rights, associated, 
_ they three alone, joining no. others, in executing articles of i incorpora- 
tion as the Fogarty Stock Company, with an authorized capital-stock 
of $30,000, to which they each subscribed one dollar, and made them- 
selvés the board of directors. No other stock seems to have been 
subscribed. May 1, 1900, Adams made his entry and forty days 
_aitterward assigned it to this $30,000 capital stock Coenen, with 
three dollars paid into its treasury. 
Corporations are persons only by fiction. of i for convenient 
administration of justice. Lord Mansfield held in Morris +. veer 
(3 Burr, 1248) that: = se | | 


Fictions of law hold only in respect to the ends and purposes for which they 
were invented. When they are urged. to an intent and purpose not within the 
reason and. policy of. the fiction, the other party may show the truth. 


The fiction in this case of a three dollar “ corporation,” organized | 
to’ conceal three disqualified persons, is a screen so tenuous and 
diaphanous that it can not conceal the real persons hiding behind it - 
from recognition of any person not totally blind. United States ». 
Trinidad Coal Company (137 U.S. 160, oe) | 
- Your decision i 18. affirmed. 


NORTHERN PACIFIC GRANT—ADJ USTMENT—ACT OF JULY 1, 1898. 
HawrHons Vv. - NorTHERN Pactric Ry. Co. st AL. 


One who prior is. J anuary aE 1898, settled ‘upon unsurveyéd. lands within he. 
limits of-the grant to the Northern Pacific Railway Company and within 
ninety days after. the filing of the township plat had‘ his claim. placed of 

record in the local office and declared his election to retain the land, -is. 
entitled to have his claim eons under the provisions , “of the act of. J uly 
1, 1898. 7 

The Northern ‘Pacific Railway Company can not by sale or contract to sell 
lands within the limits of its grant after definite location . and subsequent. 
to the passage of the act of July 1, 1898, ‘defeat the right of an adverse 
Glaimant to have his claim mdsupted under the provisions of that act. ° 


~~: 
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| First Assistant Secretar, Yy Pierce to the Cinmene: of dis Gener ab 


(FLW.C.) Land Office, April 7, 1909. ~~ “055 Wee We). 4 


The land involved herein, namely, lot 2, ‘Bee. 1, T. 60 N., R. 1 E., 
Coeur d’Alene, Idaho, nad: district, is within the primary Tits oF 
the grant made to the Northern "Pacific Railway Company, and . 
is opposite that portion of the road definitely located December 12, 
1882. The plat of the township in which this land is situated was 
filed in the local land office May 6, 1903, and on the same day the 


company listed the tract in lst No. 117, a on that date, also, Adam 


Hawthorne filed in the local land office: his election, wider the pro- - 
visions of the act of July-1, 1898 (80 Stat., 597, 620), to retain said 
land, alleging that he peated on adjoining land 4 in Sec..12, T. 60 N., 
_ R. 1 W., and had cultivated the land ou said lot 2, R. 1 E., sontiud: : 
ously since the initiation of his claim by. settlement in 1892. 
The election of Hawthorne to retain the land was not forwarded to 
your office until October 5, 1903, and in the meantime, on July 27, 
1903, Louis Popp filed his election to retain the lots 1 and 2 of said 
section 7, under the act of 1898, supra, alleging continuous residence 
on the land since August 12, 1891, his improvements thereon being 
valued at about $3,000. Upon the receipt of Popp’s election, said 
lots 1 and 2 of section 7 were included in list No. 9 of lands to be 
relinquished by the railway company, and said list was approved by 
the Department September 29, 1903, subject to adjustment under the 
- said act of 1898, However, when the railway company was requested 
by your office to eclinguien the said land, it submitted a showing to 
the effect that with the exception of a right of way for the St. Paul, 
Minneapolis & Manitoba Railway Company, said lots were on August: 
5, 1903, sold by the company to Louis Popp for the agreed price ” 
$447, a that he had paid $74 on the contract. 
Subsequently, Pop submitted, in response to a call Fain your office: 
an affidavit admitting that he had purchased the lots from the com- 


_ pany, and he therefore withdrew his claim thereto under the public 


land laws, relying on his purchase from the company. Accordingly, 
your office, on J anuary 27, +1904, dismissed his claim and closed the 
case. 

«dt further appears that Fagor, on June 3, 190%, ciate Tomes: 
stead entry No. 2644 for the S.4 NE. 4 and } NW. + SE, 3 4, Sec. 12, T. 60 _ 
_N., BR. 1 W., said tracts being sontiencus to the lot.2 involved. heres 
aid that on July 7, 1903, Louis Popp made homestead entry No. 37 01 


for the SE. 4 SW. 4 cand lot 7, Sec. 6, T. 60 N., R. 1 E., upon which © 


final perae es No. ” 1027, was issued September 9, 1908, and patent 
issued August 26, 1904. oe | 
, Your office Gone iene Hawthorne’ s claim to lot 2, by aceeten of 
December 30, 1903, held that'as the company had sold the lot in 
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: question to Popp, whose alleged settlement antedated the claim of 


_ Hawthorne, the latter’s claim was not subject to adjustment: under 


the act of 1898, and Hawthorne’s election to retain the land was 
accordingly rejected. Hawthorne filed a motion for review of that 
decision, and by your office letter of July 2, 1904, it was stated that | 
action in the matter would be suspended until the Supreme Court — 
should decide the case of Humbird v. Avery then pending before it, — 


> which case involved the construction of the said act of July 1, 1898, 


and particularly the question as to the effect of a sale made by the | 
company subsequent to the date of the act. 3 
The Supreme Court having decided the case of Humbird ». neeey: 
| (195 U. 8., 480), your office on February 7, 1905, held that under 
‘the secision of the court, the sale to Popp eee feca made subse- 
quent to the passage of he act of 1898, the case was not removed 
from the operation of the statute by. said sale, and it was further 
held that under the circumstances of the case, Inasmuch as your office 
refused to recognize any right in Popp by virtue of his purchase, — 
_ he would be permitted, if he so desired, to renew his claim under 
_ the homestead law as to lot 2, and that should he do so a hearing 
would be ordered to determine the relative rights of said Popp and 


“Hawthorne to the land in question. A motion for the review of that — | 
decision was filed by the company, which was denied by your office 
_ April 11, 1905; and no, appeal having been taken, your office, on 


. March 5, 1906, declared the. decision fnal and: ordered a hearing, i in | 


7 decee tenes with which a hearing was had, and from the evidence — 


submitted the local land office rendered a eegon in favor of Haw- 


-* thorne; Popp filed no appeal, and by your office decision of March 


mee 1908, the finding of the local-land office was declared final, and , 
on the same day the company was requested to relinquish said lot 2 
in accordance with the provisions of the act of July 1, 1898, aforesaid. 


_ In response to that request, Messrs. Britton & Gray, attorneys for —-- 


the Northern Pacific Railway Company, replied that Popp refused : 
to. convey the land to the company except upon payment of a large | 
bonus, and that as the company did not deem it feasible to pay its 
purchaser more than the original price paid by him, a relinquishment 
did not seem possible. It was further submitted in behalf of the. 


-. company that at the date of definite location the land was free from 


adverse claim, and therefore inured to the company; that neither 
“Popp nor Hawthorne had any controversy with the company ‘prior 
to the passage of the act of J uly 1, 1898, supra, and that their only 
claim to consideration consisted. in thes gilesed settlement. upon un-— 
surveyed land, and that as to such claim the act left it optional with 
the company whether relinquishment should be made. or not, and in 
view of the company’ S inability to secure a reconveyance from Popp 


~~ 
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it was not able to make the desired relinquishment, and therefore — 
requested that the said lots 1 and 2 be eliminated from the list. No. 9 
of relinquishments. | 
- Upon receipt of this showing made by the company, your office, - 
on July 18, 1908, informed Messrs. Britton & Gray that with respect 
to lot 1, Popp having withdrawn claim thereto, the same had been 
isnicsed on January 27, 1904, and the case closed, and that he had 
' been permitted only to renew his homestead ae as to lot 2. In. 
answer to the company’s contention, however, that under the act of 
1898, it was optional with the company whether it would or would. 
not relinquish the land, your office held that such contention was 
without force, as the provision respecting settlement on unsurveyed 
lands had reference solely to settlements initiated after January 1, 
1898; that lot 2 was a part of Hawthorne’s original settlement eae 
_ which was initiated’ in 1892; that the case was accordingly subject to 
adjustment under the provisions of the act of 1898, and that unless 
the’ company should within sixty days relinquish the said lot, Haw- | 
thorne would be permitted to make and perro ony were” under 
the homestead laws. 
| The company’s appeal from your action as aforesaid brings the 
’ ease before the Department. This appeal having been served upon 
~ Hawthorne, his attorney on August 24, 1908, filed with the local land 
office-a motion to dismiss the same for the reason that such appeal — 
was taken from your office letter of July 18, 1908, when the records © 
_ show that the case was closed by your pes decision of March 17, 


1908, and: that the time for appeal allowed by the rules of practice 


had expired prior to the filing of the appeal on behalf. of the | 
Northern Pacific Railway Company. — - | 
In. view of the disposition to be made of this case, action eupot the 
motion to dismiss is deemed unnecessary. 
The appeal is based upon two grounds: first, that at the date of 
~ definite location of the road, the land was free from adverse claim, 
and the title therefore passed to the company; that neither Popp nor 


ot Hawthorne was asserting any claim to the land at that time, nor did 


either have any controversy with the company prior to the passage 
of the act of July 1, 1898; and that inasmuch as settlement was made 
- upon unsurveyed aad, it 1s optional with the company whether or 
not it will relinquish the lands involved. | 
In support of the first ground, namely, that upon. definite ie an 
of the road title vested in the railway company, it 1s ‘submitted | that 
the decision of the. Department of December 12;.1907, in the case of 
Sylvester H. Beatty, not reported, should control ihe disposition of 
this case. It is claimed that Beatty settled upon the land prior to 
survey and prior to the act of 1898; that he took no steps to protect 
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his ssileniaat claim and had no conteaveeey pending with the com- 


- pany at the date of the act of 1898; and that.as the Department in _ 


‘that. case held that the issue of she patent in favor of the railway 
company was an adjudication that the land passed under the. grant, . 
sq.it should be held in this case, that, there being no controversy be- 
tween Hawthorne and the company at the date “of the act, thé-case. 


dees not. come within’ its provisions. Another reason. assigned ins 


support of this. contention is that subsequent’ to 1898, namely, on 
June 3, 1901, Hawthorne made homestead entry No. 2044 for land in 
| Ber ion, 1 aio ne without any reference whatever to said lot 2 of ° 
section 7. The decision of the Department of July 11, 1908, in the 


' case of Alexander B, Fraser, is also cited in support of this conten- . 


tion. In that. case Fraser did not claim any settlement upon the ~ 
land prior to July, 1907, but based his claim upon the fact that he 
had purchased the rights of the original settler who had initiated 
the claim more than eleven years prior to that time. | 

It is at once apparent that the claim of the company in this con- | 


~ nection is not supported by the decisions cited. In the Beatty case, 


the land had been surveyed in 1894, and in 1896 patent was issued 
to the company, and Beatty, while alleging settlement prior to sur- 
~ vey, did not take any action looking to the perfection of his claim. 


until 1901. That application was rejected and no appeal was taken, 


and upon his second application to enter, presented April 21, 1906, 
more than ten years after the issuance of the patent to the company, ~ 


the decision of the Department was rendered holding that no good , _ 


reason appeared for reopening the case. In the case under consider- 
ation, however, on the day of the filing of the plat Hawthorne filed © 
in the local office his claim to the land, and declared his election to | 


retain the same. Until the land was surveyed and the plat filed he — 
could not have his claim recorded in the land office. The decision ~ 
in the Beatty case was based upon the fact that Beatty did not pre- 


sent his claim within ninety days on the filing of the par of - 
_ survey. . : _ 
‘The Fraser case lea by the company in nowise supports the 


latter’s contention, because the Department has uniformly held that Se : 


the purchaser of a squatter’s right acquires no rights tnereny against 


— the Government. 


Respecting the second ground of appeal, it may be said that the 
Department has construed the proviso of July 1,.1898, supra, con-— 
cerning settlement upon unsurveyed odd ee within the limits 
of the grants to the company, as having reference only to settlements 
- made subsequent to the passage of the act, because where settlements. 
had been made prior to the act, provision for the disposition of such - 
eases was made in other portions of the act, In construing this act 
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of 1898 the Supreme Court said in the case of Humbird v. Avery 


supra, that: 


if any rights had Ketone vested in the Northern Pacific Railroad Company 
which could not, against or without its consent, be effected by an enactment 


. like that of 1898, then the objection to legislation, on the ground that it inter- — : 


fered with vested rights, was waived by the acceptance of the act by its suc- 


| cessor in interest; for it was entirely competent for the latter company if “it 


‘succeeded to all the rights of the. railroad grantee, to agree to sucha settle 
ment as that devised by Congress. The rights acquired by the definite location — 
of the road, and any selection of :lands based thereon, became, upon the accept-— 

ance of the act, and so far.as that company was concerned, subject to such 
settlement as the land department might legally make under that act. It 


— could not by any sale or contract, made after the acceptance of the act, inter-— 


fere with the full execution of its provisions. And the plaintiffs who claim to 
have purchased from the. successor in interest of the railroad grantee can 
occupy no better position than the company from which they pur chased. 

‘It will thus be seen that the very question in issue in the case of 
-Humbird v. Avery is also in issue in this:case, namely, the right of | 
_the company to sell land within the granted limits after definite loca- 

tion and subsequent. to the passage of the act of 1898. That act was 
intended for the adjustment of just such conflicting claims as this, 
and the first right of election as to whether the land Mngolved should 
be retained was awarded the individual claimant who had purchased, 
settled upon, occupied, or claimed land under some law of Congress. 
As stated. by the Supreme Court i in the case cited, if the railroad com-_ 
pany, so far as the act of 1898 was concerned, could notwithstanding | 
the acceptance of this provision and_on the ve after such acceptance 3 


have sold or contracted to sell its right, title, and interest in and to. - 


all the lands embraced by those provisions, there would have been 
nothing left whatever to which the act could apply, and thus the 
company could have defeated the purpose of the act, the provonS: | 
of which it had formally accepted. _ 
| The facts respecting Hawthorne’s settlement and occupation of this 
land as found by your office and the local office cannot now be ques- 
tioned, because the adverse parties, though duly notified thereof, 
failed i appeal from such finding. . The statement of the attorneys 


, for the railway company that Popp did not appear at the hearing, 


‘but rather relied upon his purchase from the railway company, is. | 
erroneous, because the record shows that Popp was a at the 
hearing and testified in his own behalf. : 

From what has been stated, it follows that the case is one for ad- 
justment under the act of 1898, and unless the company will within 
some reasonable time to be fixed by your-office file a relinquishment, 
Hawthorne, in the absence of any other objections, should be per- 
mitted to perfect entry, ag elena the claim of the company - 
and its transferee. 7 

The action of your office 1 1s , accordingly afirmed, 
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SAN BERNARDINO VALLEY—ACT FEBRUARY 20, 1909. 
-ReguaTIons. 


DEPARTMENT OF THE [nTeRIoR, 
Geyeran Lanp OFrrice, __ | 
us ashingion, D.C. nies 1909. 
| Recrster AND RECEIVER, ) | = 
Los Angetes, California. | 
Sirs: The act of F a 20, 1909 (Publie—No, 248), reads as 
‘follows: A -_ 
Be it enacted by the ‘Senate and House’ of Representatives of. the United ; 
States of America in Congress assembled, That all of the public lands in section ' 
eight, township one south, range. two west, and in sections two, four, eight, ten,. 
and twelve, in, township one south, range three west, San Bernardino base and: 
| meridian, in the State of California, are hereby withdrawn from settlement and 
entry and reserved for the purpose of aiding in the conservation of the waters 
of the San Bernardino Valley: Provided, That this act shall not defeat any 
vested right which has attached under any pending entry or location. _ 
Sec. 2. That any individual or association of individuals, or any company - 
or corporation may have the right under such rules and regulations as the 
Secretary of the Interior may prescribe, to conduct the said lands and to dis- 
tribute over them any fiood or waste waters not otherwise appropriated, and to 
- build the necessary engineering works, for this purpose, to the end that said 
flood or waste waters may sink into the sands and gravels of said lands, thereby 
increasing and replenishing the supply os underground water in the San 
Bernardino Valley. - “ 


1. The act withdraws the lands described from sculanent aa entry 
and reserves them for the purposes mentioned. It also grants to any 
individual or association of individuals or any company or corpora- 
tion the right to conduct to said lands and to distribute over them 
any flood or waste waters, not otherwise appropriated, and to build 
necessary engineering works for said purpose. | 

. No right of way.is granted by said act, nor is any right given 
to a matérial for the construction of any of the works, ‘the right 
being i in the nature of a license. 

3. The right given to conduct water i sa lands necessarily in- 
cludes the right to cross the public lands of the United States with - 
canals, pipe ie etc.,, and any applicant desiring to proceed under 
said act.must have an accurate survey made of the proposed works 
and must prepare and file a map and field notes in duplicate, evidence 
of the right to appropriate the water, etc., following the instructions 
contained in. the circular of June 6, 1908, issued under the act of 
- March 3, 1891 (26 Stat., 1095), pages 1 to 11, inclusive, changes in — 

Forms 8 and 4 being mands so as to refer to this act, and to the pur- 

' pose for which the application : is filed. | 
FRep Dannerr, Commissio ner, 


an 


fiese | 
OUR A. Bautanom, Seoretary. 
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‘RAILROAD GRANT — SETTLEMENT — INSANE SETTLER—ACTS OF 
AUGUST 5, 1892, AND JUNE 8, 1880. . ; 


Frrzcmnarp v. ST. PauL, Mrnnearoris AND Manrropa Rr. Co. ET AL, 


Inasmuch as the act of August 5, 1892, was unas for the purpose of adjusting 
conflicts and avoiding litigation, the company in making lieu selections 

_ thereunder. should not select lands at the time kuown to be claimed by a 
settler, and thus create another conflict and further litigation. 
Failure to produce record -proof of marriage will not defeat the right of the 
svidow of a deceased insane settler to complete his claim under the provi- 


sions of the act of. June 8, 1880, where it is shown that the settler lived - _ 


with and held her out to the world as his wife. © 

In completing the claim of an insane homestead settler ‘under the act of Jui une 
8, 1880, proof of citizenship, or even. that the settler had ever declared his 
intention to become a citizen, is. unnecessary. | 

A settler upon unsurveyed land who in good faith complied arith the require- 
ments of the homestead law as to settlement and became insane is entitled - 
to the benefits: of the act of June 8, 1880, as fully as ene he had regu- 
larly made entry of surveyed lands, | 


| First Assistant Secretary Pierce to the Onesies of cP Pre 
(PLW.C.) Land Office, April 8, 1909. . (S.W.W.) 


The St. Paul, MaeanOne and Manitoba Railway Company and - 
Hugh J.-O’Hare have appealed from your office decision of June 20, 
1908, holding that Blanche Fitzgerald is entitled.as the widow of 
Thomas Fitzgerald, deceased, to make eney and submit final proof 
under the Rotetend law for-the SW. 4, Sec. 24, T. 22 N., R. 8 W.; 
Olympia, Washington, land district. _ 

The material facts disclosed by the record and set forth in your 
office decision, may be stated as follows: February 24, 1896, the _ 
railway company selected the SE. 4 SW. i of said section oA, per — 
list No. 4, under the provisions of the act of August 5, 1892 (27 Stat., 

890). At that time the land was unsurveyed; and the plat ee 
been filed in the local land office June 14, 1905, on that day Hugh. J. 

_ O’Hare presented his homestead ipplienion for said southwest quar- 
tet, alleging settlement in 1897. Mrs. Fitzgerald,.on July 10, 1905, 
filed her homestead. application for the whole of the sou West ques 
ter, alleging settlement in 1894. - 

September 18, 1905, the company filed its. supplemental list, No. 
4d, adjusting: ats selection. to the public surveys, showing the conflict | 
still existing as to the SE. 4 SW. 4 of the said section. Accordingly, oo 
the local officers rejected O'Hare’ S ‘application and ordered a hearing ~ 
_ between the railway company and Mrs. Fitzgerald, which was held 

December 16, 1905. 

' - The register and receiver decided that Mrs. Fitzgerald was en- 
titled, as the widow of Thomas Fitzgerald, deceased, to make home- 
stead: entry of the land a apps for ia her, and this action. was af- 
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femiea ig your ‘said office cen of. an une 20, 1908, and, as stated . 


above, both the Be a and ee have appealed to the De- . Pat 
partment. ne 


Your office decision fond that Thomas Hitsoorald settled upon. the 
-Jand in 1891, at which time he built a log house thereon and fur- 


nished it eli the necessary articles for the purpose of maintaining a 
residence thereon; that ‘he commenced residence upon ‘the land and 


did some clearing that-year; that in 1894-1895 he built a new house 


- of split. cedar boards near the first one, both of which were upon the — oe 


— 40-acre tract in conflict; that his action in building the second house | 


a was in anticipation of fis taking his wife upon the land, as she was | 


at that time living in Shelton in a small house owned by him at. that 


isis place; that he was on the land every year from 1891 until he was 


removed. about March, 1897, to the insane. asylum, where a few 
months afterwards he died: that. when not on his claim he was at’. 
times working in logging camps or cutting wood, and was. alsoin- 


_ terested a short time in a-saloon at Shelton, but was there only at. 


. times and withdrew from that business in 1895; that in 1894, about 
one and three- -quarters acres were slashed, and’a half ; acre put under... 


cultivation, the total improvements being ae from $500 to $600... 
The decision further found that’ in May, 1897, after Fitzgerald’s 


death, Mrs. Fitzgerald, as his widow, visited the land and stayed: ho 
few days, when she returned to Shelton and had not since been upon we 
~ the place, having spent most of her time in Alaska. aa 
. Your office decision held that as more-than five years had co es 
after the date of Fitzgerald’s settlement upon the land before his — 


_ removal to the insane asylum, and that as his entry might have been. 
~ perfected by any person legally authorized to act. ic him during 
his disability 1£ the land had been surveyed, in: view of the pro- — 


-. visions of the act of June. Bi. 1880. (21 Stat, mn) his widow should a 


be allowed to complete the entry. 


- Respecting the claim of O’Hare, your “alte desion: held that ne 


his” application was properly rejected: for reason of conflict with 


_ the company’s selection; that he alleged settlement in 1897, subse-— 


quent to the date of. the selection by the company, and the evidence 7 


_ showed that following the removal and death of Fitzgerald, O'Hare _ 


went upon. the land, fear possession of. the improvements. and held. © 
the place until. J une, 1904, when he was warned off by the Forest: 


- Supervisor, the land having. been included in the Olympic National =~ 

Forest by the proclamation of F february 22, 1897, which became: = 
ae effective March 1, 1898. In addition to the conflict. with the com-- 

 pany’s selection, dhe conflict. with the settlement claim of Fitzgerald, oa 


~ which your office held had been established, was assigned as ary. | 
| additional reason for the proper rejection ‘of O’Hare’s claim. 
- 58566—vor 37—08—87 7 _ a 
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The appeal of the company assigns error in your geen: first, 
in finding that Fitzgerald had complied with the provisions of 
the homestead law from the time of his alleged settlement in 1891 
to the time of his death; second, in holding that evidence of the | 
. citizenship of said Fitzgerald was not necessary; third, in not hold- 

- ing that Blanche Fitzgerald, the alleged widow of the settler, had 
wholly failed to comply with the provisions of the homestead law 
after the death of her alleged husband; and fourth, in holding and 

deciding that said Blanche F itzcerald is the widow of the said 

“Thomas. Fitzgerald. and as such entitled to ee his eee 
homestead. 

- The appeal of O’Hare wileose error in your decision, first, in hold- 
‘ing that the homestead claim of Blanche Fitzgerald is eae second, — 
‘in ignoring the fact that he, O’Hare, was denied the right in the local 

a innd office: to introduce evidence at the hearing in support. of his 

. application; third, in holding that were it not. for the Fitzgerald set- 

- tlement, residence and application, the land would have avert to the 

railway company under its selection; and fourth, in not holding that 

the inclusion of the land: within the Olympic Forest ores to can- 
cel the railway company’s admitted selection. 

_ Respecting the matter of settlement, residence, and cultivation on 

the part of Fitzgerald, it will suffice to say that the local land officers, 

who tried the case and had the witnesses before them, found that Fitz- 
gerald had maintained such residence on the land as the homestead — 

_ law requires. This finding was concurred:in by your office and, un- 
der these circumstances, the Department is not disposed to question 

the correctness of that conclusion. As the Department has hereto- 

fore repeatedly held, a selection by the railway company under the | 
act of 1892, should not put in issue, as would an adverse settlement 
claim maintained in all respects as required by law, the settlement, 

residence and cultivation of.a homestead claimant. The act of 1892 


_ - was passed for the purpose of adjusting conflicts, of avoiding litiga- 


- tion, and the record in this case shows that the selecting agent of the — 
railway company, when examining this land prior to its selection by 
the company, found. notices posted thereon . by Fitzgerald to ‘the 
effect that he claimed the land as his homestead. This, of itself, 
was. sufficient notice to the company that the land was claimed by a 
settler and that it was not subject to selection under the act of 1892. 
Respecting the allegation that Blanche Fitzgerald had failed to 
prove her marriage to the settler, it will be sufficient to say that while 
there was no record proof of the marriage, the woman testified that 


she had i in the month of December, 1891, gone through the marriage — 7 


ceremony, conducted by an alleged qustice ‘of the peace, in the city Of 
‘Seattle. The railway company attempted to rebut this evidence by 


| - furnishing record evidence to show that no license had been issued for 


DECISIONS RELATING TO THE PUBLIC LANDS. = = 579 


such a marriage and that there was no such justice of the peace in — 
Seattle as the one named by Mrs. ‘Fitzgerald. It was proved, how- 
ever, at the hearing that Fitzgerald lived with the woman as his — 
wife and’as such introduced her to his friends and acquaintances and, 
moreover, that in an application made for life insurance in some order 
he named her as his wife his beneficiary. 

This is believed to be sufficient to justify hg finding of your vefiies 
that there was a marriage. See Shank e¢ al. v. Wilson, decided by 
the Supreme Court of W ashington, Pervert 29,1903 (74 Pac. nee - 
812). 

It is earnestly argued by the iam company that Mrs. Fitzgerald 
failed to prove that her. husband was a citizen of the United States: 
or even that he had declared his intention to become such, and refer- _ 
ence is made to the testimony. of .one of the witnesses in behalf of 
Mrs.. Fitzgerald to the effect that the settler had stated that he was — 
born at some place in Canada.. Opposed to this, however, is the testi- 
‘thony of Mrs. F Fitzgerald who stated. that Fitzgerald had informed _ 
her that’ he was born in Michigan. Your office in disposing ‘of this 
question referred to the secon of the Department in the case of . 


| Eggert 1 Martens (34 L. D., 167), where it was held that. it. is not: 


necessary in invoking the enema oy provisions of the ‘act of June 
— 8, 1880 (21 Stat. 166), 3 in-instances where a homesteader has become 
insane, to show thnk he was a citizen of the United States, it being 
only necessary to show that he had complied with the Cope of | 
the homestead law up to the time of becoming insane. — | 

Counsel for the company attempts | to distinguish that case fod - 
the one under consideration because Martens was shown to have > 


declared his intention to become a citizen, whereas in this case there 


_ 1s-no evidence whatever that Fitzgerald had even declared his inten- 
— tion. However, after careful consideration of the matter the Depart- 
ment in the Martens case stated : | | 

If, as hereinbefore shown, it was the intention of Gouerss to relieve the - 


--- insane homesteader from those things which he could not do, the amendment | 


was Inade upou the theory that the word citizenship as used in section 2291 of © 
the Revised Statutes did not. include the affidavit of allegiance required by the 
Same section, but inasmuch as an oath of allegiance is the final act in becoming 
citizens, it was evidently believed that to relieve the homesteader from taking 
an oath of allegiance was. also to relieve him from all proof of citizenship. 

“It is not’ believed that under the circumstances of this case the 
failure of Fitzgerald to enter his claim of record in the land office 
would operate to defeat his rights or those of his widow under the 
said act of 1880. Since the act of May 14, 1880 (21 Stat. , 141), the 
right of the homestead settler may be initiated by and arise from the © 
act of settlement and not from record of the claim made in the land ° 

- office. See the decision of the Supreme Court of the United-States 
in the case of the St. Paul, Minneapolis and Manitoba Railway Com-. — 
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pany 2. ‘penehae (210 U.S., 21 30). Thus ¢ a party ane had cere : 
with the requirements of in Homestead law as to settlement on unsur- 
veyed land was just as much a homesteader within the meaning of 
the act of June 8, 1880, supra, as was a party who had regularly made 
entry in the (oda land, office upon surveyed lands. 
. The claim of O’Hare may be disposed of briefly. If the salamat 
ate of Fitzgerald was not a valid one, the land was subject to selec- 
tion by the railway ue and. O’Hare’s claim must necessarily 
yield to the company’s selection. While it is true the railway com- ~ 


i pany’ s selection conflicted with O'Hare’ s settlement claim only as to | 


one 40-acre tract. of the quarter section, and therefore, if O’Hare had 
so desired, he might have been properly permitted to cross-examine. 
the witnesses who piesuhed 4 in behalf of Mrs. Fitzgerald, yet inasmuch 
as O’Hare did not allege settlement until 1897, it is not believed that 
he suffered any substantial 1 injury by not being allowed to take pe 
in the hearing. _ 4 

From what has been stated it follows that your oie decision must 
be affirmed. | Lo 


eT 


“SALE or ¢ CERTAIN PUBLIC LANDS IN NEBRASKA—ACT or MARCH 3, 
| 1909. : . 


Insrucrions. 


‘DerarrMent OF THE ‘Lwrertor, 
hoy Genera Lanp Orricr, — 
| ~ OW. ashington, D. C., April 15, 1909, 
Reeister AND Racerver, | 2 3 oe co 
Lincoln, Nebraska. 
GentieMen: Your attention is invited to aus act of March 3, 1909 | 
_(Public—No. 312), , which reads as follows: 


Be at enacted by the Senate and House of Representatives of the United States : 


4 


of America in Congress assembled, That the Secretary of the Interior is author- .. 


ized: and directed to sell, upon sealed bids or at. public auction, at his discretion, 
for cash, any.or all of the vacant publi¢ lands: in township eight north, range 

thirty west of the sixth pr incipal meridian, in the State of Nebraska, which are 
embraced within the fractional subdivisions which resulted from: disconnected 


sur veys; and the expenses of such sale, including the cost of publication of such 


notices as. said Secretary may direct, shall be paid out of the proceeds thereof. 
Sec. 2, That the net proceeds of the sales authorized by this act shall be pro 
rated by the Seer etar y of the Interior among and severally paid to the persons 


or. the heirs of the persons who on February thirteenth, nineteen hundred and | - 


| eight, were the owners. of the lands in sections six, seven, eighteen, nineteen, 
| thirty, and thirty- one,. in township | eight north, range twenty-nine west of. the 
sixth principal. meridian, in the State of Nebraska,. in proportion to the loss in. 
area sev erally sustained. by such persons by reason of such disconnected | surveys. | 
A plat of resurvey of township 8 N., R. 30. W., will be sent you, as 
also a supplemental plat, showing the different tracts to be sold under. — 


= the terms of the above a act. - 


~“~ 
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ass inne are to be offered by saatleat legal een and sold | 


im aie cash to the highest bidder, but in no case at less than one dollar 
and twenty-five cents pe oe and they will not be. open: to other 7 


| disposition. . 
Inelosed. herew as is a notes eit the es, eal: cause ‘to, be 


—_— published i in some newspaper of general circulation i in the vicinity OLS 
the land to be sold. You will also post a copy of the notice in. your aon 268 


| office and request, the postmasters in that neighborhood to post copies au 


* thereof in their offices. The register. will date the notice and:also. 
insert the day and hour. when the sale will take pate ‘which must i a. 

after at least thirty. days’ publication. tee Se 
The sale will be held at Maywood, and both of you. il proceed: to ge 


- that place and conduct. the sale, the receiver retaining the money in. ee ad 


= his account of “ Unearned aes. and other Trust: Funds,” » and 


s cs thereto. 


OP as eee AND | Recervers, 


Pe promptly on the conclusion. of the sale you will report the. amount re- 


~ eeived for each tract, together with an account of the expenses of the. : 


~ sale, which will tachide the cost of publication, and your actual neces- a 


sary expenses, this to be accompanied with proper vouchers. The = _ ; 
evidence submitted by persons claiming the right to share in the dis. 


7 tr ibution of the proceeds, you will also transmit to this office. 


An adjustment will then be made by this office of the amount due: 


| an person, as provided i in section 2 of the act, and the receiver will — 


be authorized to. make payments to the parties shown to be entitled : . 


ve ‘ery respectfully, fare A a | Fre Drnnert, . | 
| co ee re Commissioner. 
Raprovede. . oo oe 


RB. A. ‘Barranerr, Seoretary. 





| RECLAMATION ACT—APPLICATIONS FOR WATER RIGHTS. 
: — ‘Ciecuar. ‘a | 
Duparraenr OF THE net erento 


- Genera Lanp Orrice, | : 
— Washington, D. C., April 20,1909. 


_ Onited States Land Offices. | 7 a 
Sms: The following: rules are laid down. with ec to water 
right. applications under the act of June 17, 1902. (82 Stat., 888) : 


1. Where water right application i 1s: presented covering Sale en of | _ 
the irrigable area of a subdivision in private ownership you will ac- 
cept it, provided it bears the usual certificate of the project engineer 


and the local water users 3 association aks such association has been 7 
formed). - . | ; | | 


2. In case of sale _ a oe owner of part of the irrigable Haga 2 eS 


: covered. bya a subsisting \ water ee pen the oe in order i. 


pe 
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to have oe water Hight charges aj usted to the reAieed acreage re-° 
tained by him, will be renee to ae to you the following evl1-: 
dence: | 
a. Certificate of ne proper officer having eee of the venue rec- 
| ords, showing record of a. subscription for stock in the local water — 
users association covering the land in question and that the land has’ 
been duly conveyed by. the subscriber at a time subsequent to the 
recording of the stock subscription. a. F 

b. The certificate of the local water users ‘association, ander corpo- 
rate seal, to the effect that proof has been presented to the association 
of the crane of the land to the person named and that appropriate 
transfer has been made on its: books of the shares of stock. appurte- 
nant to said land. | _ | : , : 


As an alternative, or in case no. association has ea organized on 


the: project, the vendor should so arrange that’ hig vendee. shall 
promptly make a water right application for the irrigable land within 
_ the tract conveyed to him, and upon presentation and acceptance of 
such application, appropriate wotation of such transfer, with a refer- 
ence to the new water right application, will be made on the net ms 
or prior water right application. | 

_ 3. In ease of relinquishment by an entryman, eae entry is Ror 
‘subject to the reclamation act, of a part of the land included in his 
entry, appropriate notation will be.made on his water right applica- 
tion, showing such ee and his charges will be reduced | 


accordingly. | | 
4, Where an entryman sclingeiahee: a part of his ney under condi- 


-- tions described in paragraph 3 hereof, and the next person who enters 


_ the land so relinquished claims credit for installments paid by the first 
entryman, he must at the time of such entry file with his application 
to enter evidence showing that he is entitled to such credit; also a 
water right application covering the land entered. : 3 
Very eapecunaly; | | as 
_—s . rep DEnNeTT, Conmiasoner. 

Approved : - ae 4 | 

R. A. BALLINGER, Secretar, y- 


TIMBER AND STONE ACT— PRELIMINARY AFFIDAVIT — PERSONAL 
INSPECTION OF LAND. | . 


| Mary- S. Nuss. - 


“The S etaiin of the tana department: that the pec affidavit of an 
applicant to purchase under the act of June 8, 1878, must be upon personal 
knowledge of the applicant based upon personal inspection of the land, 

except in the particulars in which the statute provides that the affidavit — 
may be made upon information and belief, is a proper requirement, not in 
conflict with, or in excess of, the power conferred by the statute, 
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Opinion a the Court of Meas of es Distr ict t of Cobumbia, 
| Apr il 20, 1909. : | 


The relate petitioned the Supreme Court of the. Diweiee for a 


writ of mandamus to compel James Rudolph Garfield, then Secre--. 


tary of the Interior, to accept an application made by. her for the 
purchase of a parcel of the public. land under the timber and stone. 
act. Demurrer to the respondent’s return to the notice to show cause 


was sustained, and the writ ordered to issue. From this order, Secre- 
‘tary Garfield appealed. Having retired from office, his successor, 


Richard A. Ballinger, has been substituted as appellant. : 
The following facts are established by the allegations and admis- 
gions of the pleadings: On December-13, 1907, Mary S. Ness filed in | 
the United States land office at Roseburg, Oregon, an application for _ 


_. the purchase of certain parts of a section of land in that district, 


under the provisions of the act of June 3, 1878. The affidavit accom- - 
-panying said application is not made | an. exhibit to the pevinon, but 
is ‘described as follows: | 


Showing that she was duly qualified as an apuitenat for said tract under said — 
act: of Congress, -and-that according to her information and belief, the said 


_ land was non-mineral, unfit for cultivation, chiefly valuable for its timber, not -_ 
_ inhabited or covered by any bona fide improy ement; or by a mining location; 


that she has not personally examined the land herself, :because she was physic- 


ally unable to do so, and furthermore, would not have understood its character 
even if she had done SO, but that she had emplored an vary woodsman to 


examine it for her. 


On the same day, she filed the atest of Clark P. Devereaux, to 


. the effect that he was the agent of the applicant, an expert woodsman, | 


| and understood the chuneter and value of timber lands, and that the — 


lands described were unfit for cultivation, chiefly valuable for their | 
timber, containing no mining or other improvements, and no valuable 


depot of mineral-or coal, and that affiant had no interest in the 
application. The register and receiver of the local land office re- . 


jected the application, for the sole reason, as stated, that “ ee ppoeeny - 
has not personally examined the land.” 


On appeal to the Commissioner of the General ne Office, the 


rejection was affirmed. The Secretary, on ‘appeal to him, affirmed  _ 


the decision of the. Commissioner, and on August 20, 1908, entered 
a final order rejecting the said application. | 
The return of the Secretary avers that the ‘requirement ihat: an | 


applicant shall make affidavit. to personal examination of the land — a Le | 
is statutory, and cannot be dispensed with, and that this has been 


the construction of the statute uniformly eaaiataiied | in its:enforce- — 
ment. This construction is embodied in the regulations of the Secre- _ 
tary of the Interior of J uly 16, 1878, issued for the instruction of the : 

local land officials in administering said statute. | 
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The act of Congress approved June 3, 1878 (20 Stat., , 89), provides, 
in section 1, for the sale of not. ceding 160 acres st public land 
unfit for cultivation, and chiefly valuable for. timber and stone. 
- Sections 2 and 3 read as follows: | og | | 
| Sec. 2, That any person ‘desiring to pale himself of the provisions of this 7 


| act shall file with-the register, of the proper district a written statement, in 
: duplicate, one of which is to be transmitted to the General Land Office, designat- 


| ing. by legal subdivisions the particular tract. of land he desires to purchase, 


“ setting forth that the same is unfit for cultivation and valuable chiefly for its 
| timber or stone, that it is uninhabited ; contains no mining or other improve- ° 


- ments, except for ditch or canal purposes, ‘where any such do exist, save. such 


as were made by or belong to the applicant, nor, as deponent verily believes, any — | 
| ~valuable deposit of gold, ‘silver, cinnabar, copper, ‘or coal; that deponent has — 
- amade no other application under this act;. that he does not apply to. purchase . 
the. Same ou speculation, but in good faith | to appropriate. it to his own ex- | 
- clusive. use and benefit, and that he has not, directly or indirectly, made any. 


agreement or contract, in any way or manner, with any person Or persons 


whatsoever, by which the title which he might acquire from. the . Government 
of the United States should inure, in whole or in part, to the benefit of any 
person except himself ; which ‘statement must. be verified by | the ‘oath of: the 
applicaut before the register or the receiver of the land office within the 
district where the land. is situated ; and if any person: taking such oath shall 
swear falsely in the premises, he shall be subject to all the pains and penalties 
‘of perjur y, and shall forfeit the money which he may have paid for said lands, 
and all right aud title to the same; and any grant or conveyance which he 
may have made, except i in. the pends of bona fide purchasers, shall be null 
and void. - ee 
Ske. 3. That upon the filing: of said statement, as provided in the second 
section of this act, the register of the land office shall. post a notice of such: 
application, | embracing a description ‘of the land by legal subdivisions, in his 
_ Office, for a period of sixty days, and shall furnish the applicant a copy. of the 
| same for publication, at the expense of such applicant, in a newspaper pub- 
lished nearest the location of the premises, for a like period of time; and after e 
the expiration of said sixty days, if no adverse claim shall have been filed, 
the person desiring to purchase shall furnish to the. register of the land office _ 
i satisfactory evidence, first, that said notice of the application prepared by ‘the 
register as aforesaid was duly published in a newspaper as herein: required ; 


-. secondly, that the land is of the character contemplated inthis. act, unoceu-. 


pied and without improvements, other than those excepted, either mining or > 


<7 agricultural, and that. it apparently contains no yaluable. deposits of gold, 7 


Silver, cinnabar, copper, or coal; and upon payment to the proper officer of the 7 
. purchase money of said land, together. with the fees of the register and the 


receiver, as- provided for in case of mining claims in the twelfth section of 


the act appr oved May tenth, eighteen hundred and» seventy- two, the. ‘applicant fe 
may be permitted to. euter said tract, and, on the transmission to the General 
‘Land Office of the papers and testimony in the case, a patent shall issue 
| thereon : Pr ovided, That any person having a valid claim to any portion of | 
: the land may. object, in writing, to the issuance of a patent to lands so held 
. by him, stating the nature of his elain thereto ; and evidence shall be taken, 
- and: the: merits of said objection shall be determined by the officers of the land 
office, subject to appeal, as in other land cases. Jiffect shal] be given to the 
7 foregoing provisious of this. act by regulations to be prescribed by the cone 
iissioner of the General Land Office, , , 
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er the regulations pr escribed by the Jand department i imme- 


: ‘dae after the passage of the act is one which requires that the . 
-- sworn statement shall be made upon personal knowledge of the 
applicant, except in particulars in which the statute provides et 36 


the affidavit may be upon information and belief. _ 
le Responding, first, to. the persistent pressing: of the sues oe of. 
‘jurisdiction to review. the action of the head of an Executive Depart- | 


. ment, it is sufficient to say that this i is. not the case of one seeking tOce 2 = ee 
- “establish a title to lands as against the United States, but of one seek- 


Ing to compel the performance ofa ministerial-duty imposed upon the °- 


officer by the terms of a statute; that the. duty, if such, does not cease os | 


to be ministerial because it requires in some. degree the construction _ es 
of the’ language of.a statute. Roberts v. alana, 18 App. D. C, Oe ig 

88; Roberts v. U. S., 176 U. S., Dy) ae | eet 

, 2, In legislation of this ietid, requiring the performance of pine ca 
ee istrative duties by the head ae a Department to put it in execution, 


it is usual, as was done in the foregoing statute, to confer the power 


to make. appropriate. regulations for carrying the same into effect. | 


a : Such. supplementary regulations have all the force of law, if not. in a 2. 
~. conflict with the law itself, or in plain excess of its: requirements. eases 


‘The officer is not authorized to make the law, but to prescribe reason-. _ 
able regulations for: its’ effective administration, not inconsistent 
therewith, or in addition thereto. fn re Kollock,, 165 U. S., 526,and > 2 

— cases there cited. Davis ». - Massachusetts, 167 CU. Ds 43; ‘Williamson ete 


ww, U.S, 207 U. S., 425. 


The construction of a statute. made. by the Depeniient oe: sae 


_ with its administration, early made and uniformly followed fora = 
7 number of years, is always entitled to the most respectful considera- | 


Ex tion, and ought not to be overruled without cogent reasons. U.S.0. 
Moore, 95. U. S., 760. Hastings &e. ‘Ry. Co. v. Whitney, 132, U. eee 
857. U.S. v. Finnell, 185 US., 236, and cases there cited. 7 - 


8. After a careful ‘eonsideration of the provisions of as Sseates 7 


we are not prepared to say that the regulations of the Department - 


are in conflict therewith, or that. the action of the Secretary rejecting pare 


the application is founded: on. al erroneous construction of its lan-— 


-. guage. While extending its benefits to. all citizens of the United 


States, and persons who have taken the necessary steps to become — _ ee 


such, without regard to residence, the statute expressly requires that, 
the oath shall be made in person before the local officer of the dis- 
trict in ‘which the land lies, and seems to cohtemplate that it shall, 


in part, be made upon actual personal knowledge. The necessary -. 
-- facts that the lands shall be unoccupied, unfit for cultivation, and =” 
_ chiefly valuable for timber and stone, are capable of exact and -cer-. 
~tain. statement, after: its inspection. Whether there may be mineral. _ 


- 7 deposits i in 1 the land. j 1s a fact that the. Dale te epeheene would not a 
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ordinarily be able to determine by going upon the land and making’ 
a careful examination. Hence, while the first statement must be © 
positive, as of actual BHON EOS the second may be pon oe 
merely. - : 
While it is true, as stated 3 in the case relied on by the gopelice: and ; 
| which will be reviewed. later, that. the statute does not expressly 
_ provide that the verification of the application shall be upon personal 
_ knowledge only, yet that intention seems to be clearly implied. If 
not so intended, why the insertion of the provision that the fact. as — 


- . to the existence of mineral deposits may be stated upon belief? This — 


- was wholly unnecessary, if it had been intended that the preceding 


facts might be stated as a matter of belief also. Moreover, the oe 


statute requires that the verification shall. be.by. the applicant in 


fay person. It. cannot be made in his name by.an agent or: attorney. 


Martin v. Martin & Bowne Co. . 27 App. D. C., 59. This requirement — 
~ would be practically. nugatory, if the affidavit of necessary facts 


could be made solely upon information derived from an agent. That _ - 
it was the intention that the necessary positive statement of facts 


‘should be upon the ‘personal knowledge of the applicant, necessarily. 
to be:acquired by examining the land, seems to be confirmed by the 
last clause of section 2, aici declares that if-any person shall swear 
falsely in the premises, he shall be subject to all the pains and penal- » 
ties of perjury, and shall forfeit the money which he may have paid 


for said. lands, and all right and title to the same. -If the entire 


' affidavit can be made upon information and belief, it is difficult to 7 
see how the pains and penalties of perjury could be visited upon the | 
applicant. If perjury could be maintained at all upon such an affi- — 
davit, the question of guilt would depend, not upon the falsity of the _ 
statement of the facts as to occupancy and unfitness for cultivation, — 
but upon the falsity of the applicant’s belief in the truth of the rep-__ 

— resentations made to him in thisregard by his agent or representative.. 
It would be practically impossible to estabhsh willful and corrupt 

false swearing in such a case. 

- The construction given to the statute by the repalanons Be the land 
7 department has been upheld in the Circuit Court for the District of © 


_ Oregon, in a prosecution for perjury. United States.v. Wood, 70 _— 
‘Fed. Rep., 485, 486. In that case it was said by J udge Bellinger : 


It is competent under this statute for the proper officers of the Government, 


- as a regulation in the sale of these lands, to require the affidavit. of personal — 
examination and personal knowledge on the part of the applicant. The oath — 


required by the act of Congress providing for the sale of these lands contains 
two parts: one, that the land is unfit for cultivation,. uninhabited and wiim- 
proved ; and the other, that to the best of the belief of the applicant, . the land — 
contains no valuable deposits of mineral, etc. . This last may be made on 


> information; but the first statement necessarily implies a personal knowledge 


| of the land. The requirement.of the Department as to the affidavit of personal 
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examination is ‘in. - conformity with the requirement of the fir st: part bf the 
oath provided by the statute. 


A different construction has been given ina late case “by the cue 


of Appeals. of the Seventh Circuit, et which the appellee relies. 


Hoover v. ‘Salling, 110 Fed. Rep., 43. 

That suit was against a defendant noldin’ under a patent. Se 
~ plainant alleged that she had made application for the land, and | 
. made the preliminary oath in due form; that she had. ealmitted the © 
| ‘proof required by. section 8, and fendered payment of the purchase 


price; that one Toole had ee a later application, and filed a pro-_ : | 


test. against | complainant’s entry, alleging that she had never been 
upon or seen the land, or any part thereof; that the Department re- 
jected complainant’s application, upon the ground that she had not . 
— complied with the regulation. requiring’ a personal examination of | 
the land, and issued the patent to Toole, under whom defendant held. 
A seer dismissing the bi]l was reversed, After reciting the pro-. 
| cedure required by the statute, the court said: 


It is clear to us, in view of this, that the statement is meant simply as an 
initial paper—the claim or pleading—upon which the machinery of the Land 
Office Ps to be set in motion. The statement is not accepted as proof, and it 
does not perform the office of proof; that must come at. the hearing. It is in. 
the nature of a petition to the land department; setting forth all the material 
facts upon which action is invoked, and is, in this general respect, analogous to: | 
verified petitions, or bills, in courts of chancery. ..... Section 2 of the act 
- provides that the statement shall be: verified by oath, but it does not, in 

terms at least, provide that the verification shall be on ‘personal knowledge 
only, and shall not, in any of its particulars, be upon information and belief. 
We think we should apply. to this section of the statute’ the rules. adopted. in 
analogous pleadings where verification is required; and, so: doing, we cannot 
see why that portion of the statement relating to the character of the land— 
that it is uninhabited, is unfit for cultivation, and valued. chiefly for timber or 
stone—may not be predicated upon information and belief. Any other interpre- 
tation. would, in our opinion, import into the procedure a restriction’ not to be 
found in the procedure of the courts in. ane lOe ous inquiries, and would defeat 
one of the main. purposes of the act. 


- With the greatest. respect for the learn court from Higa opinion | 
we have quoted, we are, nevertheless, constrained to say that we are 
‘not impressed with the soundness ot its reasoning. We cannot re- 


? gard the presentation of a verified application as a mere initial paper — | 
in the form of a pleading, setting forth facts thereafter to be es-. _ 


tablished upon. hearing. It is rather in the nature of “ preliminary 
proof,” as called in Williamson.v. United States, 207 U. S., 459. As — 


indicated in. that case, there are two stages of hearing, the prelimi- — - | 
nary one, after which notice is published, and the second, or finalone, 


after. publication. This preliminary proof is the essential stage by 
which the applicant secures preemption. It is important, as well as 
reasonable, that such proof should be positive and direct, in order to_ 
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‘seeeure a preference over When applicants. "While this ooeae is not. 
- made sufficient to warrant the issue of the patent, and must. be fol- 

lowed by publication and supported by other satisfactory evidence 


that the land is of the character ‘contemplated, that is to say, un- 
occupied, without improvements, unfit for” cultivation, and chiefly 


valuable for timber and stone, it is sufficient as to other material - 


facts, namely, that the application 3 is made in good faith, for the ex- 
~ clusive benefit of the applicant, and‘that he has not, directly or in- 
directly, made any agreement or contract by which ine title he might - 
obtain should inure to the benefit. of any other. person than hee : 
_ As to these, the: preliminary proof -is all that is. required by the 

statute ; and the land department has. no ) power to mequare: more. 


= Williamson « v. United States, supra. | 
We regard the analogy of the. eee o ender this: statute as 

7 rather with those special statutory proceedings which are required 7 
to be supported. by. affidavit, than with, the ordinary procedure in, 


accordance with the equity alee, In the procedure of the first kind, 
providing for the issue of attachments, temporary 1nj junctions, ‘etc., = 
the required affidavit: may be separate, or by way of verification of — 
' jnitial pleading; but in either case, the facts must be alleged as _ 


_ within the personal knowledge of the party, and not’ upon. inform ma- .- 


tion and belief. City of Atchison v. Bartholow, 4 Kans., 124; 
| Thompson v. Higginbotham, 18 Kans, 42; Dyer v. Flint, 21 ghee 
80; Gautry v. Dome, 51.N. Yo 84; Neal v. Gordon, 60 Ga., 119; Lewis : 
v. Connelly; 29 Neb., 222. | | 
-Our conclusion is that the regulation of the land fieoattenents 18 not 
in conflict: with, or in excess of; the power ‘conferred by the statute. 
The judgment must therefore be reversed, with costs, and the cause. 
remanded, with directions to dismiss tne petition. = 


Reversed. | & BUSS ‘ 
: Sure aes Chief Justice. 


| SOLDIERS ADDITIONAL—PERIOD OF SERVICE—RECORD EVIDENCE. 
| Waurer H. Lone. 


| The: scot of the United ‘States relating to the ene ants eee and dis- 

charge of members of its armies must contro] in all actions of the depart- 

~- ments of the government ; and the fact that a State record with respect to 
the service of a soldier does not agree with the United States record ean 

not be cousider ed as in any. wise impeaching the. record of the government. ie 

The right of additional entry conferred by section 2306 of the Revised Statutes 

is dependent upon service for ninety days by the soldier; and there is no 

authority for. erediting him with the term of his enlistment where he. Was © 

_ discharged for. etsy before serving ninety Gaye: 


~ 
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First Assistant 6 Seorotary Pierce to oe Commissioner o : of the Coneial 
| (F.W. Cy. * Land ae April 26,1909. =» (Wd. R. Ww.) 


Walter i eee appealed from your decision of J anuary 21, 1909, -_ 
rejecting his application as assignee of James H. Dunn, ee sec- 
tion 2306 of the Revised Statutes, to enter the NE. 4 NW. 4, Sec. 14, 
T.3S., R. 22 E., N. M. M., Roswell, New Mexico.  - 

The War Department record shows that Dunn performed military 
service in Co. E, 120 Illinois Volunteer. Infantry, from October 29, - 
1862, to January 24, 1863, on an enlistment for three years, when he 
was discharged on surgeon’s certificate of disability. He made orig- 
inal homestead entry May 29, 1865, at Junction City, Kansas, for 
lots 1 and 3, Sec. 30, T. 18 S., R. 3 E., 72.52 acres, canceled on relin- 
quishment December 98, 1866.. You rejected the application because 


a : the soldier rendered only elghty-eight days’ service. 


The appeal assigns two errors: 1. In holding the soldier seed | 
but eighty- eight days’ service, the contention being that he rendered 
_ ninety days’ service. 2. In holding that he must ‘be credited with - 
the period of service only, instead of the term:of his enlistment, his 


_. discharge having been for disability. =. | 
‘With the appeal is filed a certificate by the ‘Adjutant: General of 


- Illinois, made March oe 1909, that the records of the State office 
show the date of Dunn’s discharge was January 26, 1863, and Dunn 


makes affidavit that. was the date of his. discharge. It. is argued | 
that as: the two récords SE eT es, recourse can be had to parol i" 


evidence. | 

The coed of the United ‘States pilots to Hee incae ‘muster, 
and discharge of members of its armies must control in all actions © 
of the departments © of the government. It is an original record — 


~~ made from reports of its eiiceren in the field in course of their duties. | | | 
The State record is, at most, a secondary one, made from returns or _ 
~ reports not required under any law of the United States, and can not _ 


.be considered as impeaching the record made by officers of the 
United States.. It would-be otherwise were there a discrepancy of 
dates between the original certificate of discharge and the record 
made by the War Department from reports of the officer who exe- 
cuted and delivered it. 


As to the second contention, it can not be acmaieted that the pro- 


~ visions of section 2305 of the. Revised Statutés,. crediting the period 

_ of enlistment upon residence when the aischares | is due to disability. 

incurred in line of duty, should be read into section 2304. The © 
sections have different purposes. Section 2304 is express in its terms ~ 
and gives a bounty or reward to “every private soldier and officer: 


_. who has served in the army “of the United States during the recent 


rebellion for ninety. days.” The law is os and eons aetines a 
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the sities entitled to its bende There 3 is no room ne construction. 
Section 2305 had a different purpose. It gives credit for the period 
_of service upon the required period of residence by homestead settlers, 

and in doing so allows credit for the whole period of enlistment, if 
disability causing his discharge was incurred in “ line of duty.” 

Section 2306 is also express, in that its benefits are granted to the’ 
class “ entitled under the provisions of section twenty-three hundred 
and four.” Congress made its intent clear and that controls the 
- executive. : | : | 
Your decision is affirmed. 


Bovry v. TORT E WESTERN ‘DrveLopMENT OMEaNe 


_Motion for review of departmental deacon of Novaubee 94, 1908, 
71. D., 264, denied by First Assistant Secretary sa Apri 26, 
1909. 


_——s 


CONFIRMATION—COAL LAND—PROVISO TO SECTION 7 , ACT OF MARCH 
3, 1 soot | . - 


HERMAN av, Crase BT AL. 


The proviso to section 7 of the act of March 3, 1891, does not preclude pro- 
ceedings subsequent to the expiration of two years from the issuance of | 
-final certificate with a view to investigating and determining the known 
character of the Jand' at the date of final entry, and. cancelling the entry 

_ should the evidence show that the land was at that time known to be 7 
chiefly valuable for coal. | | 


- First Assistant Sepnctana Pierce to the Commissioner of the General 
(F. W. C.) | Land Office, April 26,1909, (E. P.) 


— June 80, 1904, homestead final certificate of entry isstied to Benja-. 
min D. Chase for the NE. 4, Sec. 26, T. 57 N., R. 85 W., Buffalo land 
district, Wyoming. Two days earlier Chase executed a warranty 
deed purporting to convey the above described tract to one Robert 
-McPhillamy ; and one Peter Kooi subsequently, by mesne Coes 
_ became the record holder of title to the land. 

October 15, 1906, A. M. Herman filed a protest apainst the ky. . 
charging, Gin alia, that the land is chiefly valuable ‘for coal, 

Hens was had on this protest, commencing November 19, 1907, 
-at which Kooi intervened, and from the testimony submitted the 


# local officers found the land to be more valuable for coal than for 


agricultural purposes, and recommended that the entry be canceled. 
On appeal by Chase and a sOol your aes = decision of eae | 
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15, 1908, found that the lend was known to be chiefly ¥ valuable for 


coal at ee prior td the date of the submission of the homestead final _- 


proof, and accordingly held the entry for cancellation. 

From this decision Chase and Kooi appeal to the Desareients. 

It was urged by appellants at the hearing, and in their appeal 
from the decision of the local officers, that the land department is. 
without jurisdiction to entertain the protest filed in this case for the 
reason that more than two years after the date of the issuance of 
- final certificate had elapsed when. the protest was filed, and that there- 
fore the entry was confirmed under the proviso to section 7 of the 
act of March 3, 1891 (26 Stat., 1095, 1099); and that point is insisted 
upon in the present appeal. ‘The proviso. in question is as follows: 
| That after the lapse of two years from the date of the issuance of the re- 
ceiver’s receipt upon the final entry of any tract of land under the home- _ 


stead,. timber- culture, ‘desert-land, or preemption laws, or under this act, and... 


when there shall be no pending contest: or protest against the validity of such: 
entry, the entr yman shall be entitled to a patent. conveying the land by him 
entered, and the same shall be issued to him; but this proviso shall not be 
constr ued to require the delay of two years from the date of said entry before 
the issuing of a patent therefor, 
The same contention was ‘made. in. ex case of aise Fuel Com-- 
_ pany, assignee of Mary M. Sperry, which, like the case at bar, was 
one wherein a ‘proceeding was instituted: against a homestead entry 
| more than two years after the issuance of final receipt and certificate, 
on the charge that the land was known at the time of final entry to 
be chiefly valuable for coal. The contention was overruled (décision - 
of May 2, 1908, unreported), in that case, in which the views.of the 
Department are thus expressed: | | | 
The question presented is whether the entry is confirmed by the act of Mar ch 
3, 1891, supra. ; | 
The act confirmed énviies of classes nauiea. “ail of which as generally under- — 
stood and named in the statutes authorizing: them, are for lands commonly 
‘spoken of as agricultural as distinguished from mineral lands. Public lands 


a are by law divided into distinct classes for private appropriation and adminis- 


trative disposal. . By section 2318, Revised Statutes, mineral lands are “re- 
served from sale, except as otherwise expressly directed by law.” ‘“ Expressly ” 
has: significance. General legislation for disposal of public lands has no appli- 
cation to mineral land unless it is in terms referred to. - In dealing with entries 
of nonmineral character Congress cannot be Supporer to legislate as to miner al 
land or mineral entries. ~ ~ 

Tu Garner v. Mulvdne (12 L. D., 386), coal entries are classed as preemptive 
in procedure, the filing of a declaratory statement giving exclusive privilege to 
purchase within a fixed time. This, however, does not make them preemption. 
entries within the meaning and intent of Section 7 of the Act of March 38, 1891, 
— which referred to a group of entries under acts for ‘disposal of public lands, 
| generally called agricultural, not specially classed for disposal under conditions 
--and upon prices fixed by. statute, applying -particularly to them as containing» 
deposits of precious metals, coal, and. the like, valuable chiefly for their ‘Imin- 
erals, rather than for their surface growths or. agr ee ay: 
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 Oeheress ther eis, did not intend by the a6 of March 3, 1891, framed in- 
general terms, referring to acts for disposal of the general, nonmineral, public - 


~~ domain, to eonhin entries for lands specially classed for disposal under special 


conditions at specified prices made applicable to. them distinctly. To hold 
otherwise would be, by construction of a general act, not referring to mineral 
or specially classed lands,. to extend its operation into the distinctly different 
field of specific legislation not in the mind of Congress when none and con- 
sidering the act. , ae 
Sperry’ s entry was of land represented by her to be nonmineral ane so. ‘ap- 
‘peared upon the records of: the Land — Office. If that representation and sup- — 
posed character of the land was true at the date of her final certificate, the. 
entry is within the terms and benefits of the act of March 38, 1891, supra, and is 
confirmed against inquiry or charge other than whether the land was in. fact; 
as then Iknown, of special character excluding it from that. kind. of entry. If it. 
was at the time of her commutation proof known to be chiefly. valuable for its 
deposits of coal, it was subject to disposal only under the special laws for sale . 
of that specific class of land, at a special price and upon specific conditions 
applicable to that class, under the coal-land laws. If her entry was made for — 
land then. known to be valuable chiefly for its coal, the entry was in violation ~ 
of law and invalid in its inception. The Land Department has no authority to. 
. patent the land to her on a homestead entry. If the land was then known to be 
_ chiefly valuable for the coal contained therein, her representation and final 
; proof to. the contrary were fraudulent. page 
ee ck ae af a * ae 
| The present proceeding is substantially upon a ehanee that her entry an 
- final proof were by fraud or mistake made for land not subject to homestead — 
entry because known to be coal Jand. If the charge’ is true, a patent, if issued, 
should be. proceeded against as issued. in violation of law. It would be mere 
-imbecility for the Secretary on such facts, if true, to hold himself concluded 
by the former inquiry, to issue the patent; and then to request. the: Attorney- a 
General. to. bring. suit for its cancellation. He has the power, and it is his 
‘duty, to prevent the issue of a patent. in such a case. United States v. Detroit. — 
Lumber Company (200 U. S., 321, 3838).- Upon the charge made the order for 
hearing was within your discretion, and the motion for confirmation of the 


= entry was: properly denied. 


So, too, the above- cited proviso has boson tly been held, in ie case | 
of James A. Cobb e¢ al. (87 L. D., 181), to have no validating’ effect. 


upon, or application to, a void enue. and otherwise to embrace ae 


within its purview only the particnlar classes of entries therein * 
“mentioned. 7 . 
For reasons set forth in the foregoing quotation, it is held that ane | 
fact that the present proceedings. were not instituted until the ex- 
piration ‘of more than two years from the date of the issuance of | 
final certificate does not preclude the Department from ordering an 
“investigation for the purpose of determining the known cherracter e 
of the land at the date of such final entry, and cancelling the latter 
- should the evidence show that the land was at that date known to | 
be: chiefly valuable for coal. ae 

Having so. disposed of this contention of the appellants, it remains 


merely | to be: colormane’ whether the evidence sustains the oe i, 
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‘contained’ in ths putes It is sine: to say that the record ins 

the case has been carefully examined by the Department and that 

-.. no reason is found to disturb the finding of your office upon that 
question. | 


ae decision appealed from i 18 eaccorney affirmed. 


————_—_—_—_—_. 


RAILROAD GRANT_INDEMNITY SELECTION~SECOND INDEMNITY 
eae eae LAND BASE. 


Sanza i Pactrrc Ry. Co, Vs Nowrmers Diicewe Rr. Co. 


7 Pande lost to. the gr cant made: to the Motiiern Pacific Railway Company by the 


act of July 2, 1864, by reason» of being mineral in character, will not sup- | 


port a selection of other lands. in lieu thereof within the second oenay ? 


helt provided by the joint resolution of May 31, 1870. 


~ No rights are acquired by an application under the act of J une 4, 1897, io select 
lands covered by an earlier railroad indemnity selection, until the” prior oe 


selection has been canceled upon the records of the: local office. 


F inst Assistant Recetas Pierce to the. Cone of the Gone - 


(FW. ce _ Land Office, April 26, 1909. a (5. W. W.) 


With your iehen of November 21, 1908, you. OT to the 
-Department: the appeal of the Santa Fe. Pacific: Railway Company 
from your office decision of June 23, 1908, rejecting its applications 

to: select, under the act of June 4, 1897, certain lands in townships | 


140 and 148 N,, R. 36 We “Crockston ae district, ‘Minnesota, and 


“with your. letter of January 19, 1909, you transmitted the eS of 


the Northern Pacific Railway_ Gonueny from your separate decision 
of the same date, June 23, 1908, declining to accept the. bases sub- 
mitted in stpport of certain indemnity selections i in list. 12, embracing | 


4 the sane lands. - 


The applications of the Santa Fe Pacific a Cotapuuy were 


rejected for the reason that when they were presented, February 9, _ 
- 1907, the lands “applied for were embraced in the uncanceled olen 
- fons. of the Northern Pacific Railway Company, supra, and your - 
~action in refusing to accept the bases submitted by. the Northern Pa- 
“cific Railway Company in support of its selections was due to the fact 


that the said selections embraced lands in the second indemnity limits 


- of the grant made to the Northern Pacific Railway Company, in the © 
State of Minnesota, while the bases: offered in substitution of the — 
Ee bases formerly submitted were mineral lands in the State of Montana. 
These selections of the Northern Pacific Railway, Company have - 
been pending before the land. department for more than twenty-five 
years and they have heretofore been the subject of a number of de- 
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— cisions by this Department.’ ae is therefore deemed necessary to state 7 


~ briefly the facts leading up to the present situation. 
~The Northern Pacific Railway Company’s selections were ‘filed 3 In * 
1883, and the bases’ assigned in support thereof were shown upon the 
. records of thé land department to have been disposed of under pri- 
vate sales and entries subsequent to July 2, 1864, the date of the act 
making the grant to the Northern Pacific Railroad Company. 
The said selections were not approved, nor does any question appear 
to have been raised. respecting their validity until after the decision 
of the Department in the case of Northern Pacific Railway Company 
v. Rooney, decided October 18, 1899 (29 L. D., 242), wherein it was: 
ruled that the tracts a cred. by. the company .as bases for these 


- selections were within the limits of the grant made by the act of. - 


“May 5, 1864, to the Lake Superior and. Mississippi Railway, and were ' 


withdrawn on account of that grant, May 26,1864, all of which was 


_ prior to the passage of the act of July 2, 1864, making the grant to the | a 
- Northern Pacific Railroad Company, and that therefore as the lands _ 


assigned as bases were not lost to the Northern Pacific Railway Com- - 


__. pany subsequent to the passage of the act of July 2, 1864, they would - 

_ not. support s selections made in the second indemnity belt. - Accord- 
ingly the: ‘selections in. question were held for cancellation by your 
office decision’ of August .10, 1901, and the company appealed to the % 


> Department, where by its. deaaon of November 5, 1902: (not. re- 
- ported), the action of your office. was affirmed. A joton for review | 
of the. decision of November 5, 1902, was denied by the me 
on January 29, 1907. 
| Notwithstanding the upoiee action of ‘he Department, ‘it seems 


_ that the final action looking to the actual cancellation of the lists was : 


not taken until October 3, 1908, when your office directed the local 


land office at Crookston. to ual the said selections. Whether or not 


cancellation of these selections has been noted upon the records of the 
- local office does not appear from the record, but on October 15, 1908,. 
your office directed the register and receiver at Crookston by telegraph 
to suspend action under the letter of October 8 ordering the cancel- 
lation of said: selections. : om 

Jt seems that the telegram directing the siispension of action in 

‘this matter was sent for the purpose of postponing the final disposi- 
tion of the case until the Department should decide similar questions | 
pending before it in other cases. ) 

By its decision of March 26,1908 (36 L. D. 328), respecting, similar 
selections, the Department had: held that there was merit in the argu- . 
ment of the Northern Pacific Railway Company that, having used — 
losses in support of selections in the first indemnity mite! which, if 
free, might be used in support of selections in second indemnity. 


| limits, and there being other unsatistied losses available for the first 
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| ‘denny seieeaane ae: company should be ilewed: to ies those © 

bases formerly used, upon the substitution of other unsatisfied bases, 
_ and permit the bases so released to be used:in support of the second 
indemnity selections. It was upon the authority of that decision 
that the bases in question. were substituted. by. the-company, but as 
_-shown above, your office on: June 23,1908, held-that mineral bases in: 
the State of Montana could not be vised: to satisfy: second indemnity 
~ gelections made in 1883 in the State of Minnesota. 3 

~The Northern Pacific Railway. Company: alleges i in-its peta that 


| the purpose of substituting mineral bases ‘in. Montana is merely to. | 
anaintain the validity of the original lists to the end: that the original = 
. selections may be adjusted | under the act of July 1, 1898 (380 Stat., 


‘B97, 620), because the company admits that adverse alaiis have inter-’ 
| Sen and that under departmental decision of. March . 26, 1908, » 
supra, all intervening’ claims must be recognized. 
_ The Northern Pacific Railway Company argues further that. min- 
eral bases will support.selections within any limits of the company’s 
grant, and: that the company should be allowed at least to substitute 
such bases in support of the original selections made in 1883, in order 
that the vitality of such selections may be maintained to the end that 
the entire matter may be adjusted under the act of 1898, supra. — | 
The act.of July 2, 1864 (18 Stat., 365), making the grant in support. 
of the Northern Pacific Railroad Company, provided that— 
- all mineral lands be, and the same are hereby excluded from the operation 
| of this act, and in lieu thereof a like quantity of unoccupied and unappro-, 
priated agricultural lands in odd-numbered sections nearest to the line of said 
road may be selected, as above provided. | 
The selections provided for in the preceding portions ‘of the act 
were undoubtedly the indemnity selections authorized where lands 
within the primary limits had been sold or otherwise mepeeee of. by 


~ the Government. 


It is certain that the act of 1864 had no i eee to fie ee 
indemnity belt in which the lands involved herein are situated, for 


the reason that such belt was not provided for until the joint resolii- ae 


tion of May 31, 1870 (16. Stat. » 878), was adopted. It is not under- 
stood, ther spore. how the provisions of the act of 1864. could possibly - 
arovide for the making of selections within a belt: of counery: which | 
was not recognized until 1870. | | 

It is not believed that the bases offered i in euseuition by the North- 
ern Pacific Railway Company in this case are ‘sufficient to support _ 


the selections, and the company, although offered ample opportunity, 


having failed to furnish satisfactory bases as it was.authorized to do 
by the decision. of March 26, 1908, your action in refusing t to. acer 
the bases offered was p correct, and must be affirmed, ’ 
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—Itis sebmiceds in behalf of the Santa Fe Pacific Railway Company . 
that the effect of the previous departmental decisions. was to cancel ~ 
the selections proffered by the Northern Pacifie Railway Company, 
and that it was only by numerous motions for review and re-review 
that such selections were not actually canceled on the records of the 
local land office, in view of which it is contended by the Santa Fe 
_ Pacific Railway Company that its lieu selections under the act of | 
1897 aforesaid should be recognized. | - 

This contention may be disposed of by reference to ths instr uctions 


contained in the circular of July 14, 1899 (29 L. D. , 29), which are 7 


to the effect that no application will be received or sa rights recog- 
nized as initiated by the tender of an application for a tr ace embraced. . 
in an entry of record until such entry has been canceled upon the _ 
records of the local land office. , 7 - 
The term “ entry ” as used in this dreilan has aa construed uni- 


~  formly to include_any claim under the public land laws which. | 


2 operates to segregate the land applied for from the public domain. : 


. The rule was promulgated in the interest of good administration, ae 


and it has been uniformly followed since its promulgation. 
Inasmuch as the record shows that the selections “ot the Northern 


| ‘Pacific Railway Company have not been canceled at the time of the 


- applications submitted by the Santa Fe Pacific Railway Company, 
it follows that the latter’s selections were properly re] jected, and the 
action of your office in this respect is likewise affirmed. 
_. Upon the cancellation of the selections of the Northern Pacific Rail- : 
way Company, the lands embraced therein will become apes to 
ney by. ae first legal applicant. | - | 


RutLeper v. Stare oF MINNESOTA. 


7 = Motion for review of departmental decision of J anuary 1. 1909, 
687 L. D., 97, denied by First Assistant pare! Pierce, April 26, . 


1909. 


— WYANDOTTE. SORIP-PATENTS—TREATY OF JANUARY 31, 1855. 
Henry J. ALLEN. | 


Patents on locations of Wyandotte scrip must, under the express terms of the 
_ treaty of January 31, 1855, issue “‘in the names of the reservees.” . 


First oo Secretary Pierce to the. Commissioner of the Grier 
(F. W.C .) Land Office, April 26,1909. = = (KE. F.B.) © 


| “May 13, 1898, Henry J. Allen, assignee, filed in the local ofhee. at 
_ Prescott, Arizona, application to locate forty acres of unsurveyed 


_ 
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| ea (Tr. 16 N., R. 2. E.), with Wyandotte Certificate No. 9, radia 


—B-250, being one of the sixteen pieces of scrip issued by your office 
to Henry J acques or his legal representatives under the right granted 
_ by the treaty of March 17, 1842 (11 Stat., 581), and the treaty of 


January 31, 1855 (10 Stat., 1159). 


Said ication: has since beet eR ee in the local office, no eee | 
having been taken to perfect the same because the land still remains 


- unsurveyed. 


The circular of December 22, 1908 (87 L. D., 851), die taued the . 


practice of allowing the scrip and location papers to be retained in. | 
_ the local office where the location is made upon unsurveyed land, and 


directed that all such applications shall be transmitted to your once 
Pursuant to that circular this application was transmitted. to your 
office by the register and receiver of the local land office at Phcenix, 
Arizona, the land now being within that jurisdiction. | 
_. You thereupon took up the application for. examination as a the 

right of the applicant to locate said scrip, and after noting that the 
treaty of 1855 confers. upon the reservees, their heirs or legal repre- 
- sentatives, the right to sell and convey the land located, and provides. 

that patent shall issue in the name of the reservees, you held: 


- Said assignments are considered sufficient to warrant this office in considering 


Allen authorized to.make the location as attorney in fact for the heirs or legal 
. representatives of the reservee, Henry Jaques, and if he wishes to make the 


~ location. as such attorney, patent to be issued in the name of Henry J aques, he _ 


should so elect within sixty days from notice. 
*. Advise him that if he does not do so or take an appeal herefrom, in aecona: 


ance with rules of practice, the application will stand pelected without ale te 


’ notice. 


Your Cerone 1s appealed from by T. E. Campbell, ie appears < 


as “Trustee for the estate of Henry J. Allen,” alleging that. Henry 
- J. Allen purchased and obtained the’scrip and in good faith ‘located 
- the same on the land in question, which has been in cr possession for 
ten years. He contends that no protection would be given to him if 
the patent should issue in the name of the reservee, his heirs and 


legal representatives, and that no patent could issue in any event, as — = 
| the land has not yet been surveyed.. 


' By the 14th article of the treaty of 1842, the United States oa : 
to grant by patent in fee simple to cortn named Wyandottes and. 
their heirs (Henry Jaques being one of the persons named) one . 
quarter section of land out of any lands west of the Missouri River, 
“to be selected by the grantees, surveyed and patented at the expense 
of the United States, but never to be conveyed by them or their heirs | 
without the permission of the President of the United States.” | 
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| By the treaty of January 31, 1855 (Article 9), it was provided that | - 


each of the individuals to whom reservations were granted by the 


14th article of the treaty of March 17, 1842; or dace heirs. or. legal 
PDE sO shall-be permitted to select. and locate said. reservac- 


tions “on any government land ” west.of the: State of Missouri, sub- — | 


_ ject to preemption and settlement “said reservations to be patented _ 


_ by the United States in the names of the reservees, as soon as prac- 

_ ticable after the selections are made; and the reservees, their heirs or 

_ proper representatives, shall have the Ce mene to sell and 
convey the same, whenever they may think proper.” 


The treaty of 1855 removed the restriction upon alienation pet ce 
by the first treaty, but expressly provided that the land. shall be 


patented “in the names of the reservees,” thereby indicating a. pur- | 
pose not to recognize a right or location except by the reservee in 
person, or by his duly qualified agent, whatever the powers of the 
agency may be, or whatever ripht a interest may have been.con- | 
ferred upon the agent under his power and authority from the 
reservee. 

The prohibition sein aieagtion of the land in the first ae 


was removed by express terms in the second treaty ; but in order to — 


remove all controversies about the transfer of the right, it was pro- 


_ vided that the patents shall be issued “in the names of the reservees,” 
thus indicating a purpose to require all proceedings in the location — 


_ and selection a such right, including the issuance. ot the piles, to be - 
in the name of. the reservee. 

The ruling of your office that the instruments under ahich ins 

- was: allowed to make said location are sufficient to warrant your 
_ office in recognizing him as attorney in fact for the heirs and legal 
_ representatives of Henry Jaques, and that upon the completion. ao: 
said location the patent will issue in the name of the reservee, follow- 

ing the terms of the treaty, is in accord with the. practice heretofore 
prevailing and the rulings of the Department. To that extent it is 
— affirmed; but. the Department sees no reason why the location should 


not remain intact, subject to be completed in accordance with the 


“present practice and requirements in such cases, or why, as a condi- 
tion to such course, the locator should: be required to elect. within 
sixty days whether he will accept a patent issued in the name of the - 
reservees. The land is yet unsurveyed, and no-patent can now be 
issued. After the land has been surveyed and the location completed, 


a patent will be issued in the name of the reservee;, following the . _ | 


terms of the treaty, and none other will be issued, either on this loca- | 
tion or upon the location of other land under said Dent whether the — 


locator consents to it or not. ” 


- Your decision is modified accordingly. | ee 
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PUBLIC. RECORDS—EX AMINATION BY PUBLIC’ FOR PURPOSE OF. 
MAKING: COPIES. 


E. a ramen, 


While the public erty of Teen land offices and: surveyor-generals’ omece: are. 
~ open to inspection by the general public for information as. to all matters 
in which an individual may have an interest, it is the duty of the officer Se 
having such recor ds: in charge, in the exercise of a sound . discretion, to see | 

- that the privilege of. examining and -taking ‘copies. of the same is not 
abused by using the same merely for the purpose. of obtaining informa- 
tion having no reference to any. particular: interest, with a view to selling 
the information thus. obtained as opportunity may offer. ee ot 


|Pirst Assistant Scoretary Pierce to the Commissioner of the General’ oe 


7 ° Ww. 0) —_ Land Office, aor 26, 1909. - _ OE. BF. B. ) 


| “With your ates of Apel 10, 1909, you ‘trancmtt the aan of . 
E. L. Clarke from. the decision of your office sustaining the action of - 


the Surveyor-General of Wyoming refusing to permit: appellant to ‘ 


have access to the records of the Surveyor-General’s office for the | 
purpose of making copies of plats and field notes of stirveys in Sheri- 
dan County, Wyoming. ) 
There is submitted in ‘support of the appeal a mass. of corre- 


: oniene: touching the matter complained of, which has been given ; 
full and careful consideration. ‘The complaint of appellant is that _ 


he has been. unjustly discriminated against; but it does not appear 


from the: letters accompanying the ae aa that the charge is sus-. - 


tained. 

The santnovcrse had its origin ina letter dated i ne 25, 1908, ion 

appellant to the Surveyor-General, stating that he Ape to obtain — 

~ complete copies of the field notes and plats of public land surveys in 
- Sheridan County, Wyoming, and all information on record regard- | 
ing the location of the corners and lines establishing such surveys. 
He inquired as to the cost of furnishing certified copies of such — 
surveys, and if the records are at all times open to public inspection | 


: and whether he can be permitted to examine said récords in person | 


for the purpose of making copies of. them, and if at certain hours and. | . 7 


on certain days, to state what hours and on what days. 
To that i inquiry the Surveyor- General answered that—__ 


in SO. fae as any one has oceasion to learn of. the public survey in any par “tieular — 


ns townships, the records are open to the public, and. copies may be made during. 


~ the regular: office hours from 8:30 A. M. to 4:30 P. M.; or this office will prepare 
copies if paid for in advance on estimates: jade on request for Aopies of eDECr 
. fied township plats or field notes of specified lines. : 


- Appellant was then, advised as to the cost of furnishing such copies. 
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By letter of August 1, 1908, appellant informed the Sie Gen- 
- eral that his purpose in obtaining the OP was to enable him to pre- 
pare a correct map of the county, but as a “ separate proposition ” he 
desired copies of certain townships, which were furnished by the Sur- | 
 veyor-General. Appellant was then informed as to the probable cost: 
of obtaining copies of the plats and field notes of all the townships in 
said county, and in a subsequent letter stated that employees of that 
office are no longer permitted to make copies of the records outside of 
office hours and to receive pay therefor, “ but the records are open to 
the public, and you or any one designated by you are allowed to. malke 
_ copies from them during the regular hours of office.” 
In a letter to your office appellant stated that finding it impractica-. 


ble to pay the cost of obtaining certified copies of the plats and field 


notes, he was forced: to drop the idea of making a county map. He 
had, however, during the year been furnished by the Surveyor-Gen- 
eral’s office with copies of the field notes and plats of ey survey 
_- applied for, upon paying the usual Tee. 

January 20, 1909, he visited Cheyenne, and notified the Surveyor: 
General that he had come for the purpose of making cones of the 
remaining townships in Sheridan County in order to “make me in 
the future immune from the trouble and delay of following. the 
* routine of sending to your office for copies of the records for every © 
separate area desired to be surveyed. ae | ‘5 
The Surveyor-General 1 in passing upon appellant's application, ap- 

plied the rule governing the conduct of his office in respect to the 
inspection and copying of records, and appellant was requested to be — 
more specific in his a as will be seen from the following 
extract from his letter: ee), | : 

Kindly state. specifically, the records which you desire to copy; the time that 
such copy work will probably consume, and the persons for mao and | the ob- 
ject for which said copies are to be made, 

_ You should state, by township and range, what plats you desire to copy and 
also list by township what field notes you wish to make copies of. | If there be 
any other miscellaneous plats and notes which you wish to COPY, this will also 


; be given in detail. . 
In this connection you are advised that the aenords of this office are open te 


inspection on the part of the public, subject only to the restriction that such 


examination shall not interfere with the orderly dispatch of public business. - 


The response of appellant to this requirement and the subsequent 
“correspondence shows that he did not desire copies of the field notes _ 
and plats of the surveys of every township in the county, and all - 
- information pertaining thereto, for use in the prosecution of any con- 
| templated work in which he then had any. interest and which required | 
the use of such records, but his real object was to secure such copies © 
for any use, profit or advantage he might 3 in the future derive from 
his possession of the same. 7 7 7 3 
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The eeunds of the local land offices and of the Surveyor-General’s 
tices are public records open to inspection by the general public for 
information as to all matters in which an individual may have an 
interest, and such rights and privileges are carefully guarded. The 
possession of copies of such records by individuals is not inhibited 


“by law or regulation. It is, however, not only the right but the _ 
duty of the officers having charge: of such records to see that the privi- — 


- lege of examining and faking copies of the same is not abused by | 
using the same merely for the purpose of obtaining information hay- 
ing no reference to any particular interest and to sell the information 

thus obtained as opportunity may offer. : : 

_ °To-guard against such abuse, rules have been adapted: for. the 


| . guidance of those officers and they have been. instructed to permit | 


access to such records ‘ ‘only upon. application in each particular i in- 
stance” in order to determine whether the inspection and copying 
of any particular record will interfere with the ope of the public | 
_ business (33 L, D., 267). | 

~The. extent to which such examination will be allowed must. be 
determined by the exercise of a sound discretion on the part of the — 


i officers in charge of the records and’ that discretion should not be 


controlled except where there isan abuse of it and the rights of ‘an - 
_ individual is denied, which does not appear in this case. _ & 
Your decision 1 is affirmed. a ee 


CONTEST—NOTICE—HETRS. 

Jaxnpsoun v. Buaxs. 
"Where < one of en heirs of a deceased contestant male Anse in the ¢ exer- 
cise of the ‘preference right, for and in behalf of all the heirs, a contest 


against such entry must: make all: the. heirs parties and notice thereof. 
— must. te served woe each and all of them. 


First Assistant Secretary: Pierce to the Commissioner of he Gone 
(F. Ww. OD... Land Office, April 26, 1909. (J. F. T.) 


April oT, 1906, : ee E. Blake, one ‘of the ee aka for the heirs 


of Julia M. Stearns, deceased,” made homestead entry number 34256 


for the SE. 4, Sec. 14, T. 147 YN, R. 28 E., Bismarck, North Dakota, 
land district “With har nemnesteaG applications she ae her * athidavit, 


which is as follows: 


~ - 


. Mary E. Blake, formerly Mary E. Sais one of the haike and: daughter of 


Julia M. Stearns TOW deceased, being first duly sworn deposes and says that . | 
. she is the daughter and legal heir of said deceased Julia M. Stearns; that 


_ said ‘deceased Julia M. ‘Stearns did file contest against homestead entry No. ee 
15263 covering said described tract which was pending at the U. S. Interi ior 
- Department, ‘Washington, dD. C., cat the. time said contestant departed this 
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| life ; further that said: deceased was a qualified caaemadt at the time of 

her death and filed said contest against said entry in good faith and with the 7 
firm intention of filing her homested right upon. the tract of land covered by 
‘said entry ; further that said. Julia M. Stearns died November 8th, 1905, at 
_ Underwood, N. D,; that she was a native -born citizen of the United States 
- and a widow, and had frequently passed. over said SH. ; of Sec, 14, T. 147, R. 82, 
and was well acquainted with each and every subdivision thereof. 
Affiant further states that she has received notice from the U. 8S. Land Office 


“at Bismarck, N. D., that the contest above referred to had been decided in the. — 


. favor of deceased contestant, and that H. EB. No. 21146 was canceled and that 
thirty: days would be given the heirs of said Julia M. Stearns deceased, in. 
which to make entry for the SE, 4 of Sec. 14, Tp. 147, R. 82, and this affiant 
now desires to file upon. said. fend for the heirs of said Julia M. Stearns, de- 
ceased, aS provided under the amendatory act of July 26, 1892 (27 Stat., 270), 
and now offers entry. for same in accor dance thereto. 


April 15, 1908, George H. Jennejohn presented his affidavit of 
contest against said entry, charging that: | : 
. Mary BE. Blake has never established her bona fide residence on said land; > 
and that the said Julia A. Stearns, deceased,. through and under whom she - 
claims the right of entry, never established her residence | ther eon; that the 
only building on said land is a single board shack and is net fit for habitation; 
_ that there is no furniture or equipment for housekeeping of any nature in said 
building; that claimant is maintaining a- home away on said land; that said 
default now exists, a - . ee 
On the same date the local officers rejected the same “ eae said 
affidavit does not show whom the ae heirs are, and make 
them party thereof.” : 
| Upon appeal to your office you! held the contest affidavit cufcient, | 
_ saying: a | | | _ 
AS defendant was s permitted to. make entry, aS a repr ant ative re the heirs 
of a deceased contestant, who had been awarded a preference right of entry, I 
see no reason why. the other heirs, if any, should be made parties defendant in 
this action. The presumption is that the defendant made the entry in question, — 
as she says. she did, as a representative of the heirs of deceased, and if she did, 
she is the proper party. to make defense. 


The contestee has. appealed to the eal “Upon. this ei : 
a brief is filed in behalf of the contestee and a second brief by differ-. 
ent attorneys “for heirs: other than Mrs. Blake. “ No departmental 
- decision directly in point has been cited. | 
If this entry had been made by Mary E. Blake, ee heir of J rites 
'M. Stearns, deceased, your ruling would be eornect: as said Blake 
would then be the only person in interest, but as the entry was made 
each other heir, being shown by the record to be brothers and sisters 


- of Mary E. Bink has equal right and interest with her in connec- 


tion with said entry. The contest affidavit must, therefore, be against. 
each and all of said heirs and each and all of them must be defendants 
and have due and legal notice and opportunity to protest. each his or 
| her own rights and Interests, which are clearly defined In the cases: 


~ 
~ 
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; of Biges On Fisher (33 Li Ds , 465), and: Becker v. Bjerke (36 L. me : 
26). | 
a follows that: the Conte t affidavit anges consideration ee no. 


aie a of contest against. this. entry as. the same appeared. of, record, 
and said contest will stand. dismissed as of date’ April 15, 1908, the 3 


~ daté-same was properly dismissed. by the local officers. —_ 
| Your decision i Is reversed. : 7 


CONTEST—NOTICE-J URISDICTION—PRACTICE. 
J OHNSON v. Baxeman. 
The failure of the ee public i attach his seal to the jurat to. the affidavit 


. filed as the basis for the service of notice of a contest by. publication, ‘upon 
which affidavit publication was made, was a mere cler ical error, subject to 


correction at any time, and did not a the local officers of jurisdiction 


_ to proceed with the contest. . 
Where after the conclusion of testimony on behalf of Gantedanit the conte is, 7 


on motion, dismissed. for want of jurisdiction, without any evidence having = 


a been submitted on behalf of the entryman,. but is subsequently reinstated | | 
without notice to the entryman, no action: affecting | the entry | should be. 
taken in the contest proceeding without affording the entryman all oppor- . 

tunity to submit testimony in his behalf. . 7 


| Pirst. Assistant Secretary Pierce to the. Commissioner of the Cae | 
CE We Gere ~~ Land Office, April. 26, 1909. ec E. W.) 2 


Willian L. Bakeman has appealed from your office decision of 
J anuary 8, 1909, affirming the decision of the local officers and hold- 
ing for cancelation his homestead entry, No. 44854, made May 13, 


“ 1907, for the SW. 4; See. 25, fr. 152 N., R. 88 W., Minot land distriet, 


North | Dakota. 


This action resulted aan a, contest: initiated tee olen 30, 1907, _ 


by: Andrew J ohnson, just a little over six months after said entry was 
made, charging. abandonment. Service was by publication, and. the 
| parties were cited to appear before the local officers February 5, 1908. 


Contestant appeared and submitted testimony. ‘Defendant failed to. 84 


appear at the time the testimony was taken, but later in the day 
appeared specially by his attorney and filed a motion to dismiss the 
case for want of jurisdiction, for the reason that the notary before — 


- whom the affidavit for service by publication was made had failed to 


attach his seal to the jurat. — 
April 24, 1908, the contest was dismissed for want: of jurisdiction. — 
It does. not appear that contestant had any notice of the alleged de- _ 
fect in the affidavit until notice of the decision of the local officers. © 

May 15, 1908, contestant filed a duplicate of the original affidavit, — 
+ asking for service by putes, properly: sworn to before, the same - 
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aolare: and asked that the same be substituted for the defective 
— affidavit. | 
Apparently without. nope to the dont tes the case was reinstated 
_ .and thereupon the local officers denied the motion to dismiss,.§ and 
- recommended that the entry be canceled. - | 
. Upon consideration of the appeal of the contestee rear: the a 
of the local officers, you held that the only defect in the affidavit for — 


- - service by publication was the failure of the notary to attach his seal, 


and this- omission being* a clerical error could be corrected at any _ 


> time, and that when the new or substituted affidavit, with the notarial 


- seal attached, was filed the clerical error was pared: You further — 


held that from the’ testimony It was apparent claimant had failed _ 


to comply with the: homestead law as to residence, cultivation, and 


improvement. 


The appeal to the Department contends that A fiss eet ae fie 
perfected affidavit, you erred in not ordering the case back for re- 
hearing, in order that the contestee might have an oppereauty to 

offer testimony. © | 
It appears that appellant, uae upon the alleged defect j in the © 
affidavit referred to, did not attempt to offer any defense, and that 
the local officers sustained his contention as to the defect, and later 


| without any notice to him of their proposed action, reinstated the a 


contest: and held the entry for cancellation ‘without anos: him a 

reasonable opportunity to offer testimony. | - 4 | 
The Department concurs in your opinion that the omission of the 

notarial seal from the affidavit made the basis for service by publica- 


tion was a mere clerical error and did not deprive the local officers’ 


of jurisdiction. However, under the circumstances, the Department 
is unwilling to order the cancellation of Bakeman’s entry upon the 
ex parte showing of the contestant. The case is therefore remanded, 
with directions to the register and receiver to set a new day on 


- -hearing, at which the entryman will be permitted to make such de- 


-fense as he may desire, after which contestant will be heard ‘in re- 


buttal, and upon: the entire record the case will be readjudicated. 


With this modification your decision appealed on is affirmed. 


. NORTHERN PACIFIC ADJU STMENT—TIMBER AND STONE CLAIM—ACTS 
s OF JULY 1, a AND MAY 17,1906. . 


ALLYN wv, ‘Norramrn Pactrro Ry. Co. 


Where prior to May $1, 1905, a timber and stone applicant - subttibed sadistic. 
tory proof and tendered the proper fees and purchase price, but upon - 
‘which entry was. withheld, not on account of any defect in the proof, but 
solely to await investigation by a special agent under general instructions. 
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with respect to timber and stone. proofs in cases where the witnesses were — 
not cross-examined by special agent, the claim of the applicant will be 
regarded as an entry within the purview of the act of July 1, 1898, as. 


ie extended by the act.of May 17, 1906, and as sees to adjustment under’ 
: =the provisions of said acts. 


First Assistant Secretary Pins to the 6 see of the Géneral 
(FY "W. C.) Land Office, April 26,1909. — (8. Ww. W.) 


7 Rufus C. Allyn has appealed from your office decision of Sep- 
tember 24, 1908, oe to a his claim under the timber and 
stone law fon the SW. + NE..4, W. 4 SE. 4, and SE. + NW. 4, Sec. ° 
81, T. 6N., R. 18 E., Vancouver Wosh notou. land district. 
It appears that the said tract is within the primary limits of the — 


grant to the Northern Pacific Railway Company, on account -of its 


branch line from Tacoma to Ainsworth, and opposite that portion 


.. which was definitely located June 29, 1883. Said tract is also within 
the limits of the grant to said company on account of the main. line _. 
from Portland to Wallula, which was not constructed, and the grant _ 
in support of which was declared forfeited by the act of eptember | 


— 29, 1890 (26 Stat., 496). 
-.. The lands in question were listed by the company ee: 25, 1887, 
per list No. 18, which was. cancelled July 10, 1893, and reinstated _ 
- April 10, 1906. June 16, 1906, the tract books in your office showing. — 
no application for said land; a patent was issued to the. railway com-_ : 
pany therefor, per clear list No. 150. 
In the meantime, however, on November 2, 1902, Allyn made ere : 


- and stone application No. 3002, for said tract, and after publication 


_ of notice, submitted proof fhereod February 23, 1908. The claimant. 


and his witnesses not having been ‘cross-examined by a special agent ~ 


7 of your office, the proof was transmitted. by the local office without 


the issuance of final papers, to await the investigation of a-special 


agent, under general instructions contained in your office letter “P” 
of September 6, 1902, and the draft for $410 tendered in payment by 
Allyn was ie at that time and returned. | 

Your office, on February 18, 1905, informed the local office that 
-upon investigation by a ea agent, no reason appeared, why: cash — 
_certificate should not issue to Allyn on his timber and stone purchase, 
and the proof was returned with instructions to that effect. 

It seems that by letter dated September 24, 1905, the local office 
| informed ‘Allyn that his. application had been approved, and. that 
upon the remittance of $410 within thirty days, final receipt would 
issue. It does not appear when this letter was received by Allyn, or, 


_ indeed, whether it was ever received; but itis shown that the money ._ = 
was seposiea November 19, 1906, and on. ee 12, 1907, the receiver 


— issued receipt No. 7807. 
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Your office ere holds ne as the money was not actually paid 

. to and accepted by the local office prior to May 31, 1905, the date men-. 
tioned in the act of May 17, 1906 (34 Stat., 197), extending the act of | 

July 1, 1898 (30 Stat., 597, 620), the case deemed to come within the 


ruling in-the case of Jones v. Northern Pacific Railway Co. (34 L. Da... ; 
| 105), and that it. therefore 1 was not: mee ‘to a under. the as 
said. acts of 1898 and 1906.. ea - 


‘The act of May 17, 1906, supra, extending the provisions of ie aoe 
: of July 1, 1898, provided that the said provisions should be extended 


to. include: any bona. fide settlement or entry made subsequent to 


* January 1,.1898, and prior to May 31, 1905; and because Allyn’s tim- 


=. ber and stone application had not: aetnally ripened into an entry, your 
- decision holds that he was not entitled to the benefits of the-said act. 


It will be observed that, after. presenting his timber and stone 


_ application, ‘Allyn published the notice, required by law;,-made the 


necessary proof and tendered the. purchase price, including the fees. 


is purchase money was refused by the local office, not because of any — 


defects in his proof, but merely because, under a ruling which had 


‘ been | recently made by: your office, special agents were instructed to. | 


“GF oss-examine all applicants and their witnesses in timber and stone i. 


cases. : | 
As shown ae the statement of the case, it dee not appear 7 | 


es ~ whether Allyn received the notice that. was aa him in February, — | 


1905, informing him that his proof had been considered by your a 


office after his case had been investigated by a. special agent and 
found satisfactory ; but, so far as the record discloses, as soon as — 
Allyn was notified that his proof was satisfactory, he tendered anew _ 


the purchase money. It will thus be seen that, prior to May 31, 1905, . 


— the date specified i in the act of 1906, supra, Allyn had cone everything | 
that he could in order to enter the ieee and it was through no fault: 
of his that. his entry had not been aneaed The Supreme’ Court of | 
_ the United eee in the « case of Wirth: v. a 98 U. S., 118, 
Says: | | , 
The rule is well. settled by a idee course of. decisions, that olen public lands . 
have been surv eyed and placed in the market, or otherwise opened to private 
acquisition, a person who complies. with all the requisites necessary. to entitle. 
| him to a patent ina particulae: lot or tract, is to be pec: as the equitable 
owner thereof. | 
See also Lytle et - v. State of Arkansas et Sie 9 Howasd: 314. 
_ It is believed that the circumstances in this case ‘clearly di stinguish - 
it from-the case of Jones v. Northern Pacific Railway Co., relied on © 


in ‘your ‘office decision, where the applicant had not performed all the 
acts required of him. The Department is not disposed to overrule in 


any manner former decisions holding that a mere applicant is not | 
‘entitled to the benefits of en act of 1898; oe in this case it is eee, 3 
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$, that Allyn’s claim is. eacttied: to the status ne an oe. within the 
meaning of the said act of 1898, as extended byt the act of 1906 ; and so 
- your office decision must be repens. _ 


You will therefore request: the aie company to. reconvey se 3 


land; and upon that being done, me timber and prone purchase ot 


Allyn should be dara 


Wrurram E. “Moss, 


Motion fo review of departmental Monson of Gdibher 16, 1908, 


st LD, 194, denied ee First. Assistant. Secretary piece April 2%, | 
1909. . | 


“MILITARY. BOUNTY LAN D p  WARRANT._ASSIGNMIENT-PRESUMPTIONS a 


oS ARISING FROM POSSESSION. 


‘Ss. L Jonrs. 


While a ‘full ona clear owns “will be eegiined as to how, when, and Sapo 


what consideration the first . stranger claimant of a military: bounty Jand | 
< warrant acquired. title thereto from the warrantee, his widow, or heirs, as - 

to subsequent transfers reasonable presumptions may. be indulged. in favor — 

of title by possession of the warrant for a long-continued - period, where 


_ _ lapse of tine has made the production of positive proof as to the manner | 


aud circumstaices under which it was acquired practically impossible, 
° unless there are circumstances tending to discredit or eae SUSE 10H upon 
. the title of such holder. | 7 , 


First Aeustans Seoretary ee tO. the Commissioner of the Bena | 


 W.O)- Land Office, April 27,1909. (BF. B.) z 


This. eee is eon the secu of your affies of: March 29, 1909, | 


7 holding for cancellation location made by S. I. Jones, of N. 4 LNW. 1, | 


Sec. 5, and N. 4 NE. 4, Sec. 6, T.6S.,R. 9 EB, "Gainesville, “‘Wlonda: 
with military bounty land warrant No. 40121— 160—1855, issued to 
John Metzger, private Ohio militia, war of 1812. 
This warrant was assigned in blank in 1857, by Benj amin Moteger, 
Barbara Metzger and Salome Shoch, éhildven and heirs of the war- 


rantee. Also by Joseph Smith, Christian Smith, A. Metzger, Eliza- 


beth Metzger, Elizabeth Lake, Eli Lake, Isaac Dresbach, Catherine 


- Dresbach, Henry Gruber and Leali Gruber. and adlcnowledead in the © 
presence of. a Justice of the Peace. There is also an affidavit at- 
tached to said warrant made by a witness who states that the persons 


who executed said assignments. “are the only children and heirs at _ 


law of. J ohn Metzger deceased, to whom the annexed land warrant, 


-No. 40121, was, issued,” mo 


ff 
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| “That afidavit has properly been accepted ‘ your office as eats 
cient evidence of the death of the warrantee and of the identity of 


- the assignors as the sole surviving heirs of the warrantee, but you 


required the locator to submit satisfactory. affidavit that the warrant. 
was actually delivered for value by the only heirs of the warrantee 
to Eliza J. Bulger, who subsequently assigned the same, under and 
by virtue of said blank assignment.. | 

Responding thereto, the locator submitted the ‘affidavit of Eliza J. 


Bulger, who states that she came into possession of the warrant as _ 
heir. of her: father, Oehmig Bird, who died January 21, 1878, said 


warrant being found among his papers at the time of fis ‘loath: and. 
_ became the property of affiant; that she has had undisputed pos- » 
session of the same from that time to the time of the assignment of 
said warrant by affiant to Edwin W. Spalding in February, 1905, 
and during that time no person ever claimed ownership of the same. 
_ She further stated that her father had numerous business trans- 
actions and, according to her best knowledge and belief, became the 


owner of said warrant some time prior to his death, but she “has no — 


knowledge of the exact time or the exact circumstances under which 


her father became owner of the warrant.” 


Two facts are established with sufficient ecctainty, to-wit: First, 


that the warrant was assigned in blank by the heirs of Metzger, ii a 


warrantee, which conveyed a good title to whomsoever it was deliv-— 
ered, who could also convey the right and title this acquired to — 
others by mere delivery. Second, that in 1878, nineteen years after 
the assignment of the warrant, it was found among the effects of . 
Ochmig Bird at the time of nig death, when it was taken possession 
of by his daughter, Eliza J. Bulger, as heir of her father, who as- 
signed it to Edwin W. Spalding, ee whom the locator’claims. 
Bounty. land warrants are made assignable by express legislative 
~ authority by deed or instrument in writing, executed according to 
such forms as your office may prescribe. Being the bounty af the | 
government, it was competent for Congress to a the terms ‘and con- 
teen upon which it may’be assigned. (Homer Guerry, 35 L. D., 


810.) .“ The government itself is concerned and interested in know- 


ing that the object of its bounty received the benefit intended to be 
| ecriomed: and to be advised of facts enabling it to show that it dis- 
charged its obligation to him.” (Ibid, 314.) Hence -the purpose in 
requiring full proof how, when and upon what consideration the 
first stranger claimant acquired his title is for the purpose of satis- 
fying the government that the warrantee or his heirs have received 
the benefit “oF the bounty, and released the warrant from. all the con- 
ditions that attached to it in the hands of the warrantees. But there 
is no valid reason why the same strictness of proof should be re- 
- quired as to subsequent transfers of the warrant. (Thomas N, Lad- 
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 nier, 35 ;,..D:; 680, ) ‘Reasonable presumptions may be. awiduleed in 
| ae ofa title by possession of the warrant for a long period, where 
lapse of time has made the production of positive proof as to the 
‘manner and circumstances under which it was acquired practically 
impossible, unless there are circumstances tending: to” discredit or 
cast suspicion upon the title of such holder. | - 

Jt is proper that full and clear proof should be required ‘iowus | 
that the warrantee or his widow or heirs have parted with their title, 
~ but as to subsequent transfers, the sound discretion and judgment of 
- the executive officer must, in a great measure, be controlled by sur- 
rounding circumstances. 7 
From the long-continued possession of the warrant by Bird, it may 


reasonably be presumed that he came into possession of it by delivery Pe 


from the heirs of Metzger under their assignment either directly 
or by delivery f from their immediate assignee, there being no circum- 
- stance or facts shown by the record to rebut or. weaken. such -pre- 
| sumption. © 


While the affidavit of Mrs: Bulger, now with the record, det not 


show specifically that she was entitled to the warrant as the only heir. 


of her father, Oehmig Bird, yet as the appeal states this to be a fact, 
and as she swears that it-came into her possession as heir and her : 
continued undisputed possession of the same for thirty years, it is 


believed that the warrant might be passed if her affidavit covering © | 


the statement made in the. appeal be furnished. | 
| ‘The record is herewith returned for further eandennGa and 
action i in accordance with the holding herein made. 


od 


Norris av, Norritern Paciric Ry. Co. 


Mouen for review of departmental decision of J anuary 30, 1909, 
87 L. D., 426, denied by First Assistant Secretary Pierce, April oT, 


1909. 


" aeaetlt 


SCHOOL LAND—INDEMNITY SELECTION—ACT OF FEBRUARY 28, 1891. 


STaTe or CALIFORNIA v. YOULES ET AL. 


Where a State makes school indemnity selection of a quarter-section containing 
160 acres as a whole, upon a base of another quarter-section assigned as a 
whole, and the base so assigned is defective in part, it must be held de- | 
fective in toto; and such defective base can not be amended so as to defeat. 
an intervening adver se claim. ; 

‘An’ indemnity selection based upon lands lost to the aanaal sat by reason 
‘of being within a forest reserve, made under the provisions of the act of 
53566—vor 37—08 39 . . 


ca 
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February 28, 1891, prior to the ae of the act of June 4, 1897, can not — 
- be carried to.completion under. the provisions of the. latter act after the 
: repeal thereof, where the selection as made was hot in accordance with 
| the requirements. of that act. 
Lands to which the State does not have full ae title at the date of selections 
| based thereon, do not constitute a valid base to support indemnity selections 
authorized by the act of February 28, 1891. 


First Assistant Secretary Pierce to the Commissioner of the General. 
(O.L.) . Land Office, April 28,1909. = —- (8. W. W.) 


The State of California has appealed from your office decision of 
September 12, 1908, rejecting in part its indemnity selections em- 
braced in lists Nos. 4847 A, B, C, D, E, F, and G, and 4848 A, B, CG, 
_and D, aggregating 1280 acres of lands in Secs. 19, 20, 21, 29, 31, and 

32, T. 29, N., R..14 E., M..D. M., Susanville land scigtrict. Calton. 
ot ee from the record ad your said office decision that the | 
ands involved, having been temporarily withdrawn for forestry pur- 


4 poses on December 24, 1902, were restored to settlement September 


20, 1904, to be subject to entry, filing, and selection on January 31, | 
1905; that about 8 o’clock p. m., on January 30, 1905, the day. before | 

the ie became subject to selection, the State selections involved — 
were received in: the local land office through the mails; that about 
3.30 o’clock, on January 30, 1905, the local offices received four tele- 
grams, dated at Beckwith, California: and signed by John H. Youles 


"et al., informing them that homestead settlement had been made on 


| portions of the lands involved herein. 


January 31, 1905, the day on which the lands oe subject to i 


entry and ‘selection, none of the alleged homesteaders who had tele- 

| graphed the local office appeared to make entry, but one Thomas E. 
Driscoll appeared at 9 o’clock and made homestead application for 
160 acres of land, 80 acres of which were in conflict with State selec- 
tions embraced in 4847 E and G. 


February 3, 1905, John H. Youles presented honesend applica- . 
tion for 160 acres of land conflicting with the State selections in’ - 


lists 4847 B and D as to 120 acres thereof, and on the same day John 
T. Youles made homestead application for 160 acres of land con- 
flicting as to 120 acres with selections embraced in lists 4847 B and 
4848 B, and on the same day Michael Shanick presented homestead ap- 
| plication for 160 acres conflicting as to 120 acres thereof with the 
State selections in lists 4848 A. 
February 23, 1905, Forest R. Young presented homestead appli- 
-eation for 160 acres conflicting as to 120 acres thereof with the State 
Selections 1 in list 4848 A and 4847 A. | 
-. All of these applications were held by the local office pending 
action on’ the State selections, and on March 3, 1905, the sCeAEr and — 


ia 
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: receiver eee the State surveyor- general of the ‘contiiots with the 
applications numbered 4847 and called attention to the fact that the 
-nonmineral affidavit: describing the lands: selected had. been executed 


_. before one Thomas:S. Burnes, a notary public in San Francisco, and — 
that under the instructions is the Department affidavits: purporting —— 


_ to be executed before such ‘notary were not acceptable. They further ~ 
advised the State official that while the SW. + of.Sec.. 16, T. 46 N., 


R. 11 E., was assigned as base to. support the. selection embr aced in a _ 


: application 4847 B, three forty-acre tracts in the same quarter-sec- — 


- tion were also assigned as base for the selection and application 4847 
E, and that one forty-acre tract in that quarter-section was also as-_ 
3 eacet as part of the base for the selection in the list 4847 G, and, 


furthermore, that one forty-acre tract of the same:.quarter- -section 
had been pievionely: used as base for an indemnity Boerner No. 1122, | 
filed in that office on October 29, 1903. 
With reference to the State’s application in. list 4848 A to D, ae 
local office on March 2, 1905, notified the State that Shanick awe 
settlement on the NW. 4 aces 20, 'T. 22 N., R. 14 E., conflicting, 
as above stated, with the State selection as to 120 acres. The local. . 
officers accordingly. advised the State surveyor-general that. the 
homesteaders. who alleged settlement were entitled to preference 
over the State’s claim and that in so far as any conflicts with such 
settlers were concerned, the State’s claim must be rejected. , 
March 11, 1905, the State replied. that a clerical error was made 
- in the deen ea of the lands offered ‘as bases to support the selec- 
tion in list 4847 and that new lists were being prepared to be sub- 
stituted for the old, and in the same letter. the State surveyor-gen- 
eral advised the local office that he was also preparing an appeal 
from his decision regarding the conflicts between the State’s claim 
and the alleged settlers and he forwarded amendatory selections to 
take the place of those in which the bases had been duplicated, .as 
above shown. March 8, 1905, the local office informed the survey or- 
general that the filing of a new list’ was deemed to be a waiver of 
any rights of appeal from the action..of March 3, 1905, regarding 
the selections in list 4847; and said list was ee eee ‘rejected as. 
to the lands in conflict. On the same day John H. Youles was noti- 
‘fied that upon the receipt of the proper fees and commissions his 
homestead application would be allowed and the homestead applica- 
tion. of Thomas E. Driscoll was rejected. Both Driscoll and the 
State appealed to your office, whereupon your decision of September, 


— 1908, supra, was rendered. 


“From your said decision it appears that in addition to the ie | 
_ tions mentioned, one Isaac G. Bobo, on gees 21, 1905, presented 
- timber and. stone a for the oUF 4 NW. 4, ‘Sec, 21, T. 22 N., 
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R. 14 E.; “that J ared ‘Boies priaied fae and stone dpphcition . 
for the S. 4 . SW. i of said Séc, 21, and that Joseph Riley, on pica 
ary 26, 1907 ; presented timber and stone application for the SE. 4 

SE. 4 of Sec, 20, in said township, all of which conflicted with . 


7 selceions einbraced in State list No. 4848: Your office decision found 


that the State applications, having reached the local office through 
the mails after office hours, on January 30, 1905, were officially pre-. 
sented at 9 o’clock on. the day following: and that having been 
received in this manner they were entitled to consideration as ord | 
— on that date after all the claims of those presented at 9 o’clock in the — 
morning had. been received, citing 27 L. D., 113, and 32 L. D., 6483. 
that the State’s spplicatiod 4847 B, based a the SW. 4 + of Saye 16, 
7. 46 N., R. 11 E., was invalid in toto owing to the fact that a por- 
. tion of the base, aaely, the SW. + SW. 4, had been previously used — 
by the State, and the base being bad in part was considered to be bad 
in whole, and for the same reason the selection in list 4847 B, based 
upon the same subdivision, was also invalid. 

Your office decision further found that all the spiscnong Bree | 
in the State’s application 4848 A to D, were invalid for the reason 
that said selections were based upoi Sec: 36, T. 45, N., R. 10 W., and 
the certificate from the county recorder showed that’ the land was 
sold for taxes on June 22, 1892. Inasmuch as the land was shown to 
have been bought by the State for taxes, your office held that there 
must necessarily have been a prior sale of the same by the State and 
that a selection could not be based upon a tract of land which had 
once been sold by the State, notwithstanding | the State may have 
subsequently acquired the land again under a tax. sale; that the. 
exchange of lands contemplated by the act of Webruary 98, 1891 
(26 Stat., 796), does not contemplate an exchange of any ands: other: — 
than bhidee sections 16 and 36 the State’ S title to which has not been : 
incumbered in any manner. | 

Your office decision concluded that the emmestena applications pre- 
sented in February, 1905, and which contained no allegation showing 
settlement on a prior date: must yield to those of the State’s seléc- 
tions which were presented on January 31, 1905, and in support of. 
‘which valid bases were assigned; but that such homestead. applica- 


‘tions were superior to those selections for which no valid bases ‘were 


assigned prior to the filing of the homestead claims; and, for the 
_ same reason, that the timber and stone applications of Tae G. Bobo, 
Jared Baa and Joseph Riley were superior to the State’s selec- 
‘tions embraced j in list 4848, such selections having been based upon 
a school section which the record indicated had been previously sold 
by the State. : 
Respecting the action of the local office rejecting the homestead 

ppeowens of Thomas. E. Driscoll, your office decision held that the 


_ DECISIONS RELATING TO THE PUBLIC LANDS. | 613 


reason assigned by the local office, namely, that the applicant was a 

saloon keeper in Susanville and never saw the land and probably. 
never heard of it until the morning on which his application. was 
presented, was “not sufficient to Gusti te the rejection of such applica- 


tion; that the nonmineral affidavit filed in support of the homestead | 


nee contained a statement to the effect that the applicant was blind 
and had secured. the services of a professional cruiser to examine 
the land: for him; that the law did not exact physical impossibilities 
of applicants. for public land and did not intend to discriminate 
against. the afflicted. Accordingly, the action of the local office 

rejecting Driscoll’s application, was reversed. | . 
In its appeal to the Department the State assigned error in your 
decision in holding that all the selections embraced in application 
No. 4848 A to D were invalid for the reason that the selections — 
were based upon a school section which had been sold by the State 
and subsequently re- acquired under a tax sale, and in holding that 
the application No. 4847 B was invalid in whole by reason of the 
fact that one forty-acre tract of the quarter- -section assigned in sup- 
_ port of that selection had been previously used as base. | 

It is urged in the argument submitted in support. of .the appeal 
that at the time of the fonder of the selection in question the act of . 
June 4, 1897 (30 Stat., 86), was in force; that said act was not re- 
-  pealed antl March 3, 1905, nearly two months after the application | 
of the State was pr ee and that whether the State was entitled 
to make the selection ere the act of 1891, supra, is not material. 
because such selection, it is claimed, might clearly have been made 
~ under the act of 1897. ° 
Tt is urged in support of the er from that acehon se your 


office decision. rejecting the selections in. list 4847 because a part of. 


the base was bad.that the decision cited by your office in support of 
its conclusion, namely, 15 L. D., 55, should not be applied to. this 
case because in the case cited there had been a selection of a legal 
subdivision in support of several fractional losses, while in the case 
under consideration there was a selection of a quarter-section in lieu 
_ of another are: -section thr ee-fourths of which constituted valid 
base. a . | 
- The regulations of f July 29, 1887, cited with pater by the © 
_ Department in the case of Melvin et al. v. the State of California 
- (6 L. D., 702), provided- -that: e 3 


ereaties on presentation of applications to select igo indemnity it. will 


be insisted on that the areas of the selected tracts and their bases. must be 7 


equal, and the. selections must be separate and nce SO me action thereon 
may be taken separately. ane | , % | 


Tnasmuch as a quarter- -section containine 160. acres was sige Hse x 
a whole upon the base of another quarter-section assigned as a whole, : 
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and as the base so assigned was defective in part, it necessarily follows 
- that under the rules abové mentioned Lh: was defective i in toto and such 


defective base may not be. amended so as to defeat an intervening. — 


adverse claim. See Derrick v. State of California (27 L. D., 644). 
Respecting the State’s conténtion that the selection may be os 
proved under the provisions of the act of June 4, 1897, supra, it may 
be sufficient to say that the selection was not pr offered under that 
act and may not now be considered thereunder because the law has 
- beeri repealed. Moreover, in cases of relinquishments made in pur- 
- suance of said act the tepulations required that such relinquishments 
should be executed, acknowledged, and recorded in the same manner 
as conveyances of real property are required to be executed, ac- 


&, knowledged, and recorded by the laws of the State or Territory in_ 


which the land is’ situated. oe regulations of December 18, 1899 — 


(29 L. D., 391). 
Accompanying’ the appeal, however, is a sertibed nee of 


proceedings had in the superior court in and for the county of Modoe, 


- State of California, from which it appears that the State had sold . 
Sec, 86, T. 45 N., R. 10 E., assigned as bases to support the selections © 
| eee in list 4848 here involved, on or about the tenth day of 
_ May, 1889, to one Denis Nugent; that said Nugent had failed to pay 
all of the purchase price and the State initiated the said proceedings | 

against him for the purpose of recovering title to the said land; that — 
no defense was made by Nugent to the proceedings initiated by - the 


' State and on January 30, 1899, a judgment and decree of foreclosure 


was rendered, whereby the defendant was foreclosed of all claim, — 
right, title, and interest in and to the said land and the certificate 


of purchase which had been issued by the State was annulled, vacated, - - : 


and set aside. This evidence » was not-in the record at the time your: 

office decision was rendered. ¢ | 

It appears from certificate of the county auditor, issued June 2, 
1905, from which your office found that the State had sold the-land, 
that. the tax deed in favor of the State was dated May 10, 1905, and — 
that subsequently to the date of the sale to the State, in. “pursuance. 
of which the State received the deed, all the delinquent taxes, penal- 
ties, and costs which had accrued upon. said lands were paid into the © 
- county treasury by one J. W. Fitzpatrick, on June 2, 1905. | 
Section 3788 of the Political Code o the State ae California pro- 


vides that: 


‘When State lands ‘upon which the full pinata price of one ‘dollar and 


| twenty-five cents per acre has not been paid, and the deed therefor to the State, 


- provided for in section thirty- seven hundred and eighty-five has been forw arded 
to and filed with the surveyor-general, the said lands shall again become subject © 


. ‘to entry and sale in the same manner and subject to the same conditions as 


apply to other State lands of like character, except that the former possessors . 
of the lands thus: deeded to the. State, their heirs or assigns, shall be pRererred 
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| purchasers figieot for the period of six months after the deeds are filed with — 


the surveyor-general ; but the surveyor-general shall not permit an entry or. . 


inake a sale. of any lands thus deeded to the State except upon the previous 
payment. into the State treasury as other moneys are required. to be paid. 
therein, in addition to the price of said lands ‘as compared with the price fixed 
for other State lands of like. character, by the. person or ‘persons proposing to. 
make the entry or purebase, of a sum equal to the delinquent: taxes, penalties, 
costs, and accruing costs by: virtue. whereof the State became a purchaser of 
the Jands sought to. be entered. or purchased, and also all delinquent taxes, . 
_ penalties, and eosts which may. have accrued upon such lands prior to and sub- 
‘sequently to the date of the sale to the State in pursuance of which the State: 
_ received a deed. therefor. | : | 
Tt will be seen from the Peas That: on ed anuary 31, 1905, the — 
time. of the presentation of the selection to the local office, the State : 
had not even received the deed for these lands, as the certificate of 
the county recorder showed.that the tax deed was issued on May 10, 
1905. Moreover, in accordance with the provisions of section 3788 
of the Political ede quoted above, the purchaser from the State has — 
a preference right of six months ae the date of filing of the deed. — 
with the surveyor-general to repurchase the land. From this it 
follows that at the time of the selection in question the legal title to 


the land. was not in the State and. such land therefore did not con~ . 


stitute valid bases in support of indemnity selections authorized by 
the act of February 28, 1891, supra. - : . 
The entire matter. considered, your: office decision i 1s affirmed. 


ALLOTMENTS ro INDIANS OR ESKIMO IN. ALASKA—ACT OF MAY 
‘At, 1906. 


-Cicunar. 


Derarmcant OF THE Inventor, 
| -GeneraL Lanp Orrice, | 
| ee D. C., Aprit 29, 1909. 
Ras, anp RECEIVERS, = Pe. UP 
United States. Land O fices.in . Alaska. 
Connie: The act. of May 17, 1906 (34 Stat., , 197), provides: 


‘That the Secretary” of the Interior is hereby authorized and: empowered, in. 
his discretion and. ‘under such rules as he may prescribe, to allot not to exceed 


_ one hundred and sixty acres of nonmineral land in the district of Alaska to any ie 


Indian or Eskimo of full or mixed blood who resides in and is a native of said 
_ district, and who is the head of a family, or is twenty-one years. of age; and the 


land so allotted shall be deemed the homestead of the allottee and his heirs in. | 


: per petuity,. and shall be inalieuable and nontaxable until otherwise provided by. 
Congress. Any person qualified for an allotment as aforesaid shall have the 
preference right to. secure by allotment the nonmineral land occupied By him not . 
exceeding one londred and sixty acres. : # seers 
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2. Appropriate forms for the use of.applicants under this act have 
been prepared and are herewith transmitted. Dee forms on pages 
438-440, 35 L. D.]- | 

—38.. The application must be signed by the person applying, but need 
not be. sworn to. -If the signature is by mark, the same must be 
witnessed by two persons. © | 

4. The affidavit must be sworn to by the person opine ne if 


claiming under the preference right clause the date of the beginning 


of his occupancy must be given, and its continuous nature stated. 
The corroborative affidavit must be signed by two witnesses, who may _ 
be Indians or Eskimos. The nonmineral affidavit must be signed by 
the person applying. | 3 7 

5. The affidavits may be: sworn i state any officer ee +e. 


-. administer oaths and having a seal. If the application i is made by a 


woman, she must state in he affidavit whether she is single or mar- 
ried, and if married must show what constitutes her the head of a 
family, as 1t is only in exceptional cases. that a married woman 1s en- 
titled to an allotment under this act. 7 : 
6. As soon as you have received ‘an. application for an allotment, 7 
_ you will at once notify the applicant in writing of its receipt and in- 
form him that appropriate action will be taken thereon. All notices 
_. of this character should contain a copy of the desorption of the land 
involved, as given inthe application. 

7. You will number applications for allotments made ander ie act 
in accordance with the circular of June 10, 1908, and forward the 
same to this office at once, where. they will nen dminedinte consid- 
eration. All such applications should be noted on the schedules and 
- forwarded at the end of the month, as required by. said circular, 


a noting i in the “ Remarks ” column the date of transmittal. 


8.. You will assist the applicants i in any feasible manner, and as the 
act makes no provision for any fees for filing you will make no 
charge in any of these cases.. The allotments, when found correct in 
fori: and without valid adverse claims, will be placed on a schedule 
arch will be submitted to the Department for approval, and there- 
after, as no provision is made for issuing patents, the same will be 
kept on file in this office, and a certificate of the approval of the allot- 
ment will be issued by this office and transmitted to you for i imme- 
diate delivery to the allottee. | 

‘9; As the act. seems to intend that allotments may te made for un- 
a lands you will require, in such cases, as accurate a descrip- 
~ tion as possible, by metes,and bounds and natural objects, of the lands ; 
applied. for. The lines must be run, unless bounded by bodies. of | 
water of sufficient size to make the meandering of the same evidently . 
necessary, north and south; and east and west. 
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10. ‘Hereafter, you will require each person applying to enter or in. 
any-manner acquire title to any lands in your district, under any law 
of the United States, and each person who applies for the right to cut - 
_ timber to file a corroborated affidavit to the fact that none of the lands 

covered by his application are embraced in any pending application 


. for an allotment under this act, or in any approved allotment, and 


that no part of such lands is in the bone side legal possession of or 
occupied by.any Indian or Eskimo. 
Very ed eae | 
Frep Dennett; Commissioner. 
| Approved: ; | a 


R. A. BaLuincer, Seen: 


ig 


BOUNTY LAND WARRANT AND SCRIP LOCATIONS-—SEC. 12, act OF 
MAY 29, 1908. 


INSTRUCTIONS. 


r 


Department OF THE Lyrerror, 
GENERAL Lanp Cmca 
7 ; W engin DG. Apt 30, 1909. 
REGISTERS AND RECEIVERS, 
United States Land Offices. 


‘GENTLEMEN: ‘The instructions of June 9, 1908 (36 i D., a | 
are hereby amended to read as follows: ; 
- Your attention is called to section 12 of. the act of } May 29, 1908 | 
(35 Stat., 465), which provides: : 


That all patents heretofore issued on applications made for title. to -public - 
lands between June fifth, nineteen hundred and one,.and June twentieth, nine- - 
teen hundred and seven, with either military bounty land warrants, agricul- 
- tural college land scrip, or surveyor-general’s certificates, be, and the same are 
hereby, declared valid; and that all such locations, where the applications to 
locate were made between June fifth, nineteen hundred and one, and June- 
twentieth, nineteen hundred and seven, with either military bounty land war-. - 
rants, agricultural college land serip, or surveyor-general’s: certificates, -and 
~ upon’ which patents have not been issued, but which may hereafter be. ap- 
proved for patent by the Department under the ruling in the case of Roy Me- 
Donald, December twenty-first, nineteen hundred and seven, are hereby de-- 
clared legal, and the Commissioner of the General Land Office is hereby author- 


- ized and directed to issue patents on all such locations which may be approved — 


by. him for patent as above provided: Provided, That they are otherwise in. 
accordance with the rules and regulations in such cases made and _brovided. 


As the cases referred to in this provision of law are presumably | all 


pending either in this office or in the Department, it is not deemed _— 


necessary to give ‘you any. instructions herein under said section. 
Attention, however, is called to the decisions of the Department of 


ae 
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January 31, 1907 (35 L. D. 399), and June 20, 1907 (35 L. D., 609), 
in the Terence W. Simpson. case, and December 21, 1907 i (36. iT: D.,. 
205), in the Roy McDonald case. | 
_ Under the rulings in ‘such. cases military bounty. land armenia 
agricultural college scrip, supreme court scrip, and certificates issued 
~ under the act of June 2, 1858 (11 Stat., 294), surveyor- general scrip, 
can not now be iceated upon public lands outside of the State of - 
Missouri without previous. entry, filing, or settlement, unless an. 


+ application to locate was filed prior to June. 20, 1907. Supreme 
court scrip and agricultural college scrip, however: may be used in. 


= payment for pre-emption claims and in ‘commutation . of homestead. 
entries as heretofore. Military bounty land warrants and surveyor-. 
general scrip may be used as heretofore in payment for pre-emption | 
Ate in commutation of homestead entries, and in payment for 
lands aed under the desert land, timber eulture; and timber and - 
stone laws, and for lands that may be sold at public auction, except 
lands ceded. by any Indian tribe, the proceeds of which are by law 
required: to be paid to the Indian, See act of December 13,. 1894 

(28 Stat., 594). a | | 7 
Very respectfully, . 5 
Se Frev Dennerr, Commissioner. — 

iipeoved | 
R. A. Baturncer, Secretary. 


CONFIRMATION—GENERAL ORDER FOR INVESTIGATION—PROVISO LO 
SECTION 7, ACT OF MARCH 3, 1891. 


Grorcr Rinea ET AL. 


The order of March 26, 1903, directing the investigation of all entries within 
the former Siletz Indian Reservation, on the gronnd of supposed fraud in 
connection therewith, together with the subsequent actions by the land 

- department “with respect to such entries taken within the two-year period, 
are. sufficient to- bar the operation of the Ervin to section 7 of the act of. 


March 38, 1891. 
Morgan v. Rowland, 37 Th, D., 90, -O¥ erruled. 


First oe Secretary Perce to the Commissioner of the Conesit . 


(F.W.C.) Land Office, April 80,1909. (J...) 


October 1, 1900, George ‘Rilea made homestead entry, No. 13091, 7 
suipete “Ocexen Oy series, now 0811 Portland series, for the 
S.4 NW. 4 and N. 4 SW. 4, Sec.-10, T. 9 S., R. 10 W., W. ™M. , upon | 

Jaiiehseach einncue No. 6441 issued: November 4, 1901, said lands 

being within the former Siletz Indian. Reservation. -, 

| Delay i in this case is accounted for by the fact. that the papers tave 

been i in‘use before a United States court’ in criminal proceeding for a 
long puke and were eee returned to your office September 24. eau. | 
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“On At 10, 1907, Rilea filed relinguishment i in the local land ss | 


whereupon the entry was canceled, and, Ernest M. Gooch aepnedt to oe 


~~ make. entry for the lands. 
‘Kolo Neis claiming as transferee foi Riles; protested sonnet the 


~ allowance of the application. of Gooch, Gooch’s ea was sus- 


pended, whereupon he appealed to your office. - 
On January 25, 1908, the said Kolo Neis filed in your attics a motion | 
to have the said entry of Rilea passed to patent, under the proviso © 
to section 7 of the act of March 38,1891. He filed therewith a written. 
- statement that he was the dranctence of the entryman. On May 18, 
1908, Neis renewed the motion and filed a certified copy of a deed : 


gs fon. Rilea. 


By your office decision of CC oA, 1908, the entry of Rilea. was 
reinstated, the application. of Gooch rejected, and a hearing was 


ordered, ander circular of November 25, 1907, upon an adverse 8 


report nts by Special Agent Lafferty, duted’ December 5, 1905. | 
_ Neis has appealed fron that part of your decision jeden: he | 


| 7 hearing, and makes the contention that. pe should i issue under the | es ~ 
Ss act above cited. — 


March 25, 1903, all the entries in the former Siletz Indian Rasen 


vation were eucpended by your order, upon direction of the Secr etary 
of the Interior that such-entries be investigated, upen St 7 


of fraud in connection therewith. | 

~March 26, 1903, you directed Special Agent George W. Pattewon, 
at Oregon City, Oregon, to investigate all entries within the said 
former reservation. In your said letter you quoted from one of the 
letters of Mr. Brown, agency clerk, at the Yakima Indian Agency, 
which had been sent to the Secretary of the Interior, wherein he says: 


My personal observation’ of these matters was in connection. with the old 


Siletz Indian Reservation, in Lincoln County, Oregon. It is the practice there. ~ 
(in the majority of cases) for the entrymen to visit the land before filing,” — 


then to visit it once, sleeping one night upon it, every six months, then to — 
return to his. former work and home, and return to the land in: another six . 
months. | Very.~ rarely « does the” family or any: member: of it, save the father, 
-— come to the land; their household effects are not brought, and on completion 
' of the title they. never see the place again nor do anything to improve it. 
You further stated in said direction to the special agent that the 
- fact. that most of the lands in the former Siletz Indian Reservation . 
are not suitable for agricultural purposes indicates that there is con- - 
siderable truth in Mr. Brown’s statement, and that the entries in — 
question are made solely for speculative purposes, without compli-_ 


ance with the law requiring residence and cultivation; that the Secre- _ 


tary directs that immediate attention be given to this matter and — 
proper action be taken to prevent the alleged frauds; that -the said | 
4 agent . is therefore instructed to. male report upon, all homestead 
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entries in townships 6, 1, 8, 9,.and 10 soa, ranges 9, 10, and uw west, 
included in the said former pecee vations that said neene should first 
_ take up those entries wherein Fo aniaicien proof had been made. _ 
August 7, 1908; you-directed Special Agent Hobbs, at Oregon 
City, “Orccon, to make investigation of all entries in the townships 
above designated, the former Saceal: Agent Patterson having been 
transferred to other work. You referred ‘Hobbs to your former letter 
directing Patterson to make the investigation. > 
August 19, 1903, the said Special Agent Hobbs made report -to : 
your office, ered August 25, 1903, shea he states: 


That on the. 17th of August he returned from a trip of investigation of ana ies 
in township 9 south, range 10 west, within the territory mentioned : that on 
arriving at Toledo, Oregon, which is the nearest railroad. station to the land, 
he learned that, notwithstanding that all the lands (except a few fern and 
brush covered hills) in the locality which he wished to examine had been filed 
upon, not one out of twenty of the claimants resided upon their respective home- 
steads; that the lands were heavily timbered, with a dense undergrowth of 
' ferns, vines, and brush, and that no person who is not familiar with the couD- » 
_ try and the location. of the’ various claims could make any. progress, without 

the assistance of a competent guide, with the examination of. the entries; that 
he drove to what is known as “ Canoe Landing” on the Siletz River, at which 
point the road by which further progress with a team and buggy euds. ‘From 
there he carried out provisions and blankets into the forest about 14 miles, 
“where he found an old cabin without a floor, with a clapboard door, ‘and that 
a few square rods surrounding the house had been cleared of underbrush; that 
from this point he hunted up fourteen claims, not one of which could be. reached 
by any means except on foct, and only in that way by. climbing over logs and — 
steep mountain sides, in many places he had to cut his: way through_ the dense 
undergrowth ; that in all the claims thus investigated he did not see a cow, 
horse, hog, or-any stock of. any kind, nor was there a house on any -of the 
claims (save one) that showed any evidence whatever of recent habitation ; 
that it appeared from what he did see and reliable information from other 
sources that all or practically all of the level and nontimbered Jand fit for agri- 
‘eultural purposes in the original Siletz Indian Reservation is covered by Indian 
allotments; that all of the lands he had examined upon which homestead filings 
had been made are so heavily timbered that the cost of clearing a sufficient © 
number of acres to make a living upon would entail an expenditure -which — 
would be out of the reach of any man of ordinary means and the further fact _ 
_ that not to exceed one-tenth of the land, if cleared, is level enough for farming 
purposes was, in itself, evidence that the lands have, in a general way been 
taken up for the timber thereon and not for homes; that almost all of the lands 
in said reservation had been filed upon, but that there are no roads by which 
- claimants could be reached, either ‘with a team or saddle horse, there being 
| only a few dim foot trails which are only used semiannually by the claimants 
‘in going to-and from their respective entries prior to ee final proof bul . 
except in few instances, uever afterward. oo 


November 4, 1903, said Special Agent Hobbs ied aphed your Oe 
— requesting that no patents be issued for lands within the said former 
reservation. | 


y- 
! 
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Neemnse 9, 1903, Hobbs ‘made a written report to. your office, 7 
sending a. list of 93 cases, among them the entry of Rilea. im said 


_ report he stated: 


‘That the ‘entrymen had mor ee, their claims to one Willard N. Je ones: 
that he had reliable information that said entrymen were in collusion with © 


_ Jones in acquiring title to said lands; that the records of the local land _ office 


at Oregon. City show that six of the entries mentioned in the list had been 
patented and that the patents were delivered to said Jones; that in view of 
this fact it appeared evident that there was an understanding between the 
claimants :and Jones by which said Jones was to-become the owner of all the 
lands belonging to the said entrymen ; that he also had further reliable infor- 
mation that very few, if any, of the claimants: named ever complied with the 


requirements « of the homestead law in the matter of -residence, cultivation, or 
improvements. ~He accordingly recommended that no further entri ies in the oe : 


list be patented pending a further investigation | of the same, 


“With the said adverse report of December 5 , 1905, by Special Agent 3 


Lafferty, he transmitted an affidavit exeuuted by Geones Rilea, the 


claimant, under date of March 95 1905, ‘Therein Rilea stated sub- - | 


stantially as follows: 


‘That in the. fall of 1900, about Saotamber he was ‘approached. by J ohn L. 


| Wells, a real estate dealer, of Portland; Oregon, and also an. old soldier, who 


asked him if he had ever used his homestead right; that he replied he-had not, 


whereupon Wells stated that he could put Rilea onto a scheme to get a piece. 
of land whereby he could make a couple of hundred dollars; that he replied — 


that he did not have the money to pay the expenses of filing and-making proof — 


on a. homestead, whereupon Wells stated he would introduce Rilea to a man 
who would arrange to get the money to pay all expenses required to perfect 
title; that he was thereupon | introduced to.W. N. Jones and Thad S. Potter; - 


that the matter was explained to him, and under this agreement Rilea was to 


signa note and mortgage for the sum of $720 when final proof was made; that 


it would cost about $520 to perfect title, which would leave a net pr ofit of $200 - 
‘tothe entryman ; that he made the filing in accordance with said agreement and 


that. in a ‘short time after filing. ‘he made. a trip to Siletz Indian Reservation, . 
where he wis told the claims were located; that he with a party went in- 
wagons to the Siletz River to what is known as “Canoe Landing” and: camped 


there one night and the next morning some of the parties whose claims were . 


up away from the river went with Thad Potter, and those whose claims were 
down -the river went in a boat; that he was one of the party that was led by 


‘John L. Wells; that they welt down. the river about a mile and Wells suggested 


it was not worth while to go any farther and they returned to camp; that the 
next visit to the claim was made. the next spring, in March, 1901, which he made 
in company with John L. Wells and others, all old soldiers; that on that visit 
he stayed around the claim a day or two and returned to Portland, the expenses. 
of this trip being paid by the said Potter; that the last trip he made to his 
claim was in the fall of 1901, in September or October, in company with some 
of the soldiers; that on this visit they stayed several days; that he had his 


: gun with him and. hunted some; that when they returned to Portland they all 
went to. the Oregon City land office and made final proof, some of them acting 


as witnesses for each other’; that the said J. L. Wells was one of his witnesses. 


and Wells told claimant to answer the. questions about | as ne did, that it: did 
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not make much difference, as it was only a form; that on the same afternoon 

_ after making proof he went to the office of the said W. N. Jones and Thad 8S. _ 
Potter and made out the mortgage and note and signed them; the consideration | 

was: $720, to run six months, without interest; that Jones at that time paid 

him $200; that during the next two or three months he met Robert Montague, 


”. -who-said that he wanted:to buy up sonie of the old soldiers’ claims, and that he 


would give $200 more than Jones would give, and asked Rilea to see the old 
‘soldiers and find out how many he could get to sell their claims, and he agreed 
to give Rilea a rake off; that he accordingly saw several of the soldiers. and 
several of them ‘sold. their claims to Montague. 
In the ease of the Menasha Wooden Ware Co., assignee of William 
Gribble, wherein decision was rendered November 30, 1908, by the 
Supreme Court of the District of Columbia, published in 387 L. D., 
329, the question of “ protest” under the said act was considered. In 
said case the Commissioner of the General Land Office had ordered 
an investigation of the claim of Gribble among others, and had in- 
_ structed a special agent to carry it on. No formal or enean charges" 
--were made and the investigation was ordered by reason of the fact 
that in several of the claims the same witnesses had been used. - To 
- the Commissioner this appeared suspicious. of fraud and to call for 
an inquiry into-the facts. The Commissioner had also instructed the 
special agent charged with the investigation to cross-examine the 
claimant aad his witnesses and to make a prompt report thereon. It. — 
_thus appeared that’ the Department was actively engaged in the 
investigation of the facts concerning the validity of the claim. under - 
a declaration of doubt and suspicion touching its good. faith. The 
court in the said decision used the following language: | | 
he question then. is whether this constituted a contest or a protest. It was 
not a contest in the sense that a special charge had been made, much less that 
notice thereof had been given to the claimant, so that it might be met by | 
him, Neither was it a protest in the sense that a specific ‘ground had. been 
pointed out for the basis of the protest and the claimant informed thereof. 
'But_are either of these necessary? There was a ‘solemn declaration by the. 
. department that the circumstances surrounding the claim were such: as to 
beget suspicion and to call for a thorough | investigation and that. in. the 
meantime the patent ought not to be-granted. The very purpose of-the inves- 
tigation might be defeated if the claimant must be notified in advance. The 
investigation resulted, after June 10, 1908, in a report upon which there was 
a formal suspension of the patent and tne case is: still under consideration 
and undetermined for want of knowledge on the part of the department of the 
whereabouts of the claimant who should be served with notice. 
As defined: by Webster, a protest is “a solemn declaration of opinion, com- 
monly a formal declaration against some act.” Is not that. exactly what. this 


is? It was the first step in a proceeding calculated to test the validity. of the - . 


claimants right to a patent, That step having been: taken within the two 
years the statute of confirmation did not operate upon this claim. : 
In view of the above language, it clearly appears that it isnot neces- 
sary in order to prevent the running of the statute that a specific 
el be made against an entry or that an entry be listed for investi- 
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| Siienis as held by the Department i in 37 L. D., 90. The original order 
of March 25, 1903, based upon information. a fraud as to entries in 
these fpecucular ‘Cowmnahips suspended all final entries within a cer- | 
tain area, the townships named. | 

The order of March 26, 1903, directed: a er re to examine 
“all commuted homestead entries within certain townships. designated, 
including township 9 south, range 10 west, which embraced the entry 
_ now under consideration. Your order of August 7, 1908, likewise ~ 
: “directed investigation of all entries within said township aad others. " 
- The report of Special Agent Hobbs, dated August 19, 1908, re- - 
ceived in your office August 25, 1903, recited that he had iuvestigated: 
entries in township 9 seat range 10 west, which includes this entry. 
He makes it clear that all of the entries were fraudulent. After 


, — still further investigation the said Special Agent. Hobbs telegraphed : 
. your office, November 4, 1903, requesting that no patents be issued 


on homestead entries in a former reservation. This all took. 
place within the two-year period. The above telegram was followed 


bya written report, dated November 9, 1903, wherein Hobbs. presents ? _ 
- “formal charges against 23 specific ie among them the entry — 


of Rilea: This latter report is more specific than. the former report 
or the telegram but simply confirms the former protests and furnishes 
additional identification. However, this entry was, prior thereto, 
| ‘sufficiently identified as being under protest. It was. as effectually 
identified by being one of “all commuted entries” within the town- — 


7 ships named, as by being listed. In fact, it was embraced in a list or 


abstract of commuted entries. transmitted with the monthly returns. 
from the local office for the month of } November, 1901, as the practice _ 


required, and a duplicate retained in the local land office. 


The order directing investigation: of all commuted entries, and 
others in certain townships, presupposed examination by the special — 
agent of these lists or abstracts in the local office, as general orders 

and the practice required, whenever needed to learn the names and 

addresses of claimants. It would have been unnecessary to prepare 

‘another list, as the agent had access to oe FeCords oF the. local otice, 

_ the place of his headquarters. ’ _ e 

_ Rilea says he sold to Montague, and deals ae see ayliieh: led 


up tothesale. This statement of Rilea seems to show that Montague 7 


was thoroughly familiar with all of the circumstances éaprounding = 


the entry. The copy of the deed furnished shows a purported sale . 


to Neis, but Montague appears as one of the witnesses to the signature 


_ tothe deed, and also took acknowledgment of same as notary noublic. 


The circumstances indicate that if the sale was in fact made to.and | 


for the benefit of Neis it was done through Montague and Neis prob; ao 


- ably knew ae of the facts 1 in connection with the matter. 
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_ No more flagrant violations and evasions of law have ean brought 
to the attention of the Department than have been shown in connec- 
tion with entries in said former reservation, embracing the townships _ 
designated. It was upon information of violations of this nature, 
affecting this entire. body of land, that suspension and investigation 
of the entire. area was ordered. The orders included every existing 
entry in the said area. any were all protested and within the two- | 
year period. | 

The fact that many of the entries fave io erroneously passed. to 
patent upon the theory that the two-year period, as provided: by 
section 7 of the act of March 3, 1891, had run, will not preclude the 
Department from 1 now taking proper action as to those entries not 
patented. — 

It will be seen dine every order and report above mentioned, in 
terms necessarily include this entry. : | 
There can be no doubt that the entryman, if he had been given 
notice of said orders, would have known that his entry was under — 
protest. However, notice is not essential. (33 L. D., 306, 498.) The 
sole question here is one of identity. I have no hesitancy | in finding 

that this entry was sufficiently identified as one being undef protest ~ 
_ within the two-year period and that a hearing should be had upon . 
the charges preferred. Accordingly, your decision is affirmed. You 
- -will cause the hearing to proceed as directed. 

Existing instructions and decisions not in harmony with the above 
views will no- longer be followed. | 


| ~ DESERT LANDS—SELECTIONS UNDER CAREY ACT. 
RecGULaTIoNs. 


2 “STATUTES. 


Section 4 of ne act of August 18, 1894, aneled: An act making 
appropriations for sundry civil expenses of the Government for the 
fiscal year ending June 30, 1895, and for other purposes” (28 Stat., 
872, 422), authorizes the Secretary of the Interior, with the approval 
of-the President, to contract and agree to patent to the States of 
~ Washington, Oreson, California, Nevada, Idaho, Montana, Wyoming, 

— . Colorado, North Dakotx, South Dakota, and Utah, or any ance 
_ States, as-provided in the act, in which may be found desert lands, 
not:to exceed 1 000 ,000 acres of such lands to each State, under certain 
conditions. 7 
_ The text of the act is as follows: 


“Src. 4, That to aid the’ public- land Sates in the reclamation of the - deat 
| lands therein, and the settlement, cultivation, and sale thereof in small tracts to 


DECISIONS RELATING TO THE PUBLIC LANDS. 625 -- 3 


seca settlers, the Secretary of the Thterior, with ‘iia approval of the President, o 
be, and hereby is, authorized. and empowered, upon proper. application of the 


- State, to contract. and agree, from time to time, with each of the States in which). 
there may be situated desert.lands as defined by the act entitled “An act'to 


_ provide for the sale of desert land in eertain States and Territories, ve approved - 


March third, eighteen. hundred and seventy- seven, and the act amendatory: | 
thereof, approved March third, eighteen hundred and ninety-one, binding the” | 


United. States to. donate, grant, and patent to the State free of: cost for survey or 


price such desert lands, not exceeding. one million acres in each. State, as the — 


State may cause to be irrigated, reclaimed, occupied, and not. less than twenty 
“aeres of each one hundred and sixty-acre tract. cultivated by actual settlers, _ 
within ten years next after the passage. of this act, as: thoroughly « as is ok 
of citizens who may enter under the said desert-land law. : 

- Before the application’ of any State is allowed or any contract or agr eement 
is executed or any segregation of any of the land from the public domain is’ 
ordered by the Secretary of the Interior, the State shall file a map of the’ said 
land proposed to be irrigated, which shall exhibit a plan showing the mode of ; 
the contemplated irrigation and which plan shall be sufficient to thoroughly irri- 
. gate and reclaim said land and prepare it to raise. ordinary agricultural. crops 
-. and shall also show the source of the water to be used for irrigation and reela-. 


mation, and the Secretary of the Interior may make necessary regulations for ~ 


the reservation of the lands applied for by the States to date from the date of 
the filing of the map and plan of irrigation, but such reservation shall be of no» 
force whatever if. such.map and plan of irrigation shall not be approved. That 


any State contracting under this section is hereby. authorized. to make all neces- 


— Sary contracts to. cause the said lands to be reclaimed, and to induce their settle-. 
~ ment and cultivation in. accordance with and subject to the provisions of: this 


section; but the State shall not be authorized to lease any of said lands or to” ee 


use or dispose of the same in any way whalevels ba to. secure their reclama- 
tion, cultivation, and ‘settlement. ae 

Ag fast’ as any State may furnish satisfactory piso: decane: to ‘such rules 
and regulations as may be prescribed by the Secretary of the Interior, that any | 

of said lands are irrigated, reclaimed, and occupied by aetual settlers, patents | 

“+ ghall be issued to the State or its assigns for said lands so reclaimed and settled : 
_ Provided, That said States shall. not sell or dispose of more than one hundred 
and sixty acres of said lands to any one person, and any surplus. of money de- 
rived by any’ State from the sale of said lands in excess of the cost of their | 
reclamation, shall be held as a trust fund for and be applied ‘to the reclamation 
of other desert Jands in such State. That. to enable the Secretary of the 
Interior to. examine any of the lands that may be selected under the provisions : 

of this section, there is. hereby appropriated out. of any moneys ; in 1 the sabes 

7 not otherwise appropriated one thousand dollars. : 


-In the act making appropriations for sundry ea expenses of the 


‘Government for the fiscal year ending June 30, 1897, and for other. — : 


purposes, approved June 11, 1896 (29 Stat., 418, 434), there is, under 


the head of te a for a Surveying public nde the follow- oe 


ing ‘provision: 


“That under. any ses heretofore or “héreatter * enacted by any State providing fa 


for the reclamation of arid lands, in pursuance and acceptance of the terms of - 


the grant made in section four of an act entitled “An act making. appropriations pi 
for ‘the sundry eivil ‘expenses of the Government for the. fiscal Pe ending = 


58566—voL 37 —08—40 
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wane thirtieth, Mentesn huneded: and siete -five,” approved August eighteenth, 
.. eighteen hundred and ninety-four, 2 lien or liens is hereby authorized to be 
—ereated by the State to which such lands are granted and by no other authority — 
- whatever, and when created shall be valid on and against the separate legal 
subdivisions of land reclaimed, for the actual cost and necessary expenses of 


~ reclamation and reasonable interest thereon from the date of reclamation until 


disposed - of to actual settlers; and when an ample supply of water is actually 
furnished in a substantial ditch or canal, or by artesian wells or reservoirs, to 
reclaim a particular tract or tracts of such lands, then patents shall issue for 
the same to’such State without regard to settlement or cultivation : Provided, — 
- Phat in no event, in no contingency, and under no circumstances shall the United 
States be in any manner directly or indirectly liable for any amount of any | 
such lien or liability, in whole or in part. 


The limitation of time in the above- quoted section 4 was amodiaed: 
by section 3 of the act entitled, “An act making appropriations for 
_ sundry civil expenses of the Government for the fiscal year ending 

June 30, 1902, and for other purposes,” approved March 3, 1901 Ce 
Stat. 1138, 1188), which provides as follows: —. 


| Sxc. oO. ‘That section four of the act of August eighteenth, onibeee hundred 
‘and ninety-four, entitled “An act making appropriations for sundry civil expenses. 
of the Government for the fiscal year ending June thirtieth, eighteen hundred 
and ninety-five, and for other purposes,” is hereby amended so that the ten 
years’. period within which any State shall cause the lands applied for under 
-‘said act to be irrigated and reclaimed, as. provided in said section as amended _ 
_by the act of June eleventh, eighteen hundred and ninety-six, shall begin to 
run from the date of approval by the Secretary of the Interior of the State’s 
application | for the segregation of such lands; and if the State fails within said 


-..ten years to cause the whole or any part of the lands so segregated to be so 


irrigated and reclaimed, the Secretary of the Interior may, in his discretion, - 
continue said segregation for a period of not exceeding five years, or may, in 
his discretion, restore such lands to the public domain. 


By the act of March 1, 1907 (34 Stat., 1057), the provisions of the+ 

foregoing acts were extended to the desert lands within the former 

Southern Ute Indian Reservation in Colorado. . | 
Said act is as follows: 


Be it enacted by the Senate and House of Régpesanal ‘ives of the. United 
| States of America in Congress assembled, That the provisions of section four of- 
“An act making appropr iations for sundry civil expenses of the Government for | 
the fiscal year ending June thirtieth, eighteen hundred and ninety-five, and for 
other purposes,” approved. August eighteenth, eighteen hundred and ninety-four, . 
. and the acts amendatory thereof, approved June eleventh, eighteen hundred and 
“ninety-six, and M arch third, nineteen hundred and one, ‘respectively, be, and are— 
hereby, extended over and shall apply to. the desert lands included within the 
‘limits of the former Southern Ute Indian Reservation in Colorado not included 
in any forest reservation : Provided, That before a patent shall issue for any ae 
the lands aforesaid under the terms of the said act approved August eighteenth, © 
' eighteen hundred and ninety-four, and amendments thereto, the State of Col- 
orado shall pay into. the . Treasury of the United States the: sum of one dollar 
and twenty- -five cents per acre for the lands so. patented, and the money so 
paid shall be subject to the provisions of section three of the act of June fit- 
se 
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ve teenth, eighteen: hundred and eighty, antitled Bsc! act fo accept anid ratify the 
agreements submitted by the confederated bands. of Ute Indians in Colorads | 
for the sale of their reservation in ‘said State, and for other purposes, and. to 
make the necessary appropriation for carrying out the same.” 

Sec, 2. That no lands shall be included in any tract to be segregated. under the > 
provisions of this act on which the United States Government has valuable im- - 
Proyvemen® or which have been reserved for Indian. schools or farm purposes, 


Jn the act: making appropriations for sundry civil expenses of 
; the Government. for the fiscal year ending June 30, 1909, and for — 
- other purposes, approved May. 27, 1908 (35 Stat., 317, B47 \, there is 

under the head of “Arid lands 1 in | Idaho and Wyoming,” the pon Own | 

provision : 


That an additional’ one million acres of ane lands’ within each of the States 
of Idaho and Wyoming be made available and subject to the terms of section 
four of an act’ of Congress entitled. “An act making appropriations" for sundry 


 eivil ‘expenses of the ‘Government: for the fiscal year ending June thirtieth, 


eighteen hundred and ninety-five, and for other purposes,” approved August 
eighteenth, eighteen hundred and ninety-four, and by amendments thereto, and 
_ that the States of Idaho and Wyoming be allowed under the provisions of said 
acts said additional area or so much thereof as may be necessary EOE the put- : 
* poses and under the provisions of said acts. — — 


The act.of February 18, 1909 (Public, No. 24d) ; sane! the pro- 
"visions of section 4, act or August 18, 1894, supra, and the amend-— 
‘ments ‘thereof, to the Territories of New Mexico and. Arizona, reads 
as. follows: ; | | -_ . : : 
Be it enacted by the Senate - and House of Representatives of the United . 


States of America in Congress assembled, That all the provisions of section four 
of the act of Congress approved August eighteenth, eighteen hundred and. 


ninety-four, being chapter three hundred. and one to Supplement to Revised: 7 


Statutes of the United States, entitled “An act making appropriations for sun- 
| dry civil expenses of the Government for the fiscal year ending June thirtieth, 
. eighteen hundred and ninety-five, and for other purposes, ” and the amendments 
thereto be, and the same are hereby, extended to the Territories of New Mex- — 
ico and Arizona, and that said Territories upon complying with the pr ovisions | 
of said act shall be. entitled to have and receive all of the beucuts herein con- — 
ferred upon the States. » . 
Sexo, 2. That this: act | shall be in. full force and effect from and. after its | 
passage. 


The provisions of said section 4, act. of hetrat 18, 1894, and ie 
améndments thereof, were also. deiended to the desert ands within 
the former Ute. Indian Reservation in Colorado, by the act of Feb-_ 
ruary 24, 1909 (Public, No. 255). The text of which is as follows: 


Be it enacted ‘by the Senate and House of Repr esentatives of the United States _ 


of America in Congress assembled, That the provision of section four. of “An act 
making appropriation for sundry civil expenses of the Government for the fiscal 


. year ending June thirtieth, eighteen hundred and ninety-five, and for other put- — 
| poses,” approved August eighteenth, . eighteen hundred and. ninety-four,. and | 


; the amendments thereof, approved June eleventh, eighteenth hundred and ninety- 
Six, and. Mar ch: third, - he hundred - and Ce respectively, be; and are- 
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- hereby, extended over and shall apply to the desert lands within the limits of 
all that portion of the former Ute Indian Reservation, not included in any 
national forest, in the State of Colorado, described and embraced in the act 
entitled “An act relating to lands in Colorado lately occupied by the Uncom-. . 
pahgre and White River Ute Indians,” approved July twenty-eighth, eighteen — 
hundred and eighty-two: Pr avided, That before a patent shall issue for any. 
of the lands aforesaid under the terms of the act appr oved August eighteenth, 
eighteen hundred and ninety-four, and amendments thereto, the State of Colo- 
rado shall pay into the Treasury of the United States the sum of one dollar 
| and twenty-five cents per acre for the. lands so patented, aud the money so paid 
shall be subject to the provisions of section three of the. act of June fifteenth, ; 
. eighteen hundred and eighty, entitled, “An act to accept and ratify the avreé- _ 
ments submitted by .the confederated bands of Ute Indiaus in Colorado for the 
sale of their reservation in said State, and for other purposes, and to make the 


necessary appropriation for carrying out the same.’ 

Src. 2. That no lands shall be included in any. tract to be elec aig vitae! 
the pr ovisions of this act on. which the United: States Government has valuable 
improvements, or which have ‘been reserved for any Indian | ‘schools or farm 


; pur Ores 
REGULATIONS. ° 


~ 1. Under the provisions of the acts quoted the States and Terri- | 
tories are allowed ten years from the date of the approval of the 
application for the segregation of the land by the Secretary of the © 
Interior, in which to irrigate and reclaim them. The Secretary: of 
the Interior may, however, in his discretion, extend the time for 
irrigating and reclaiming the lands for a period of five years, or he 
may restore to the public domain the lands not reclaimed at. the 
expiration of the ten years, or of the extended: period. | 
9. The lands selected under these acts must. all be desert. lands as 
defined by the acts of 1877 and 1891, and the decisions and regula- 
tions of this department therein provided for. | 3 
~ Lands which produce native grasses sufficient in quantity, if unfed 
by grazing animals, to make an Sree crop of hay in usual seasons, ; 
are not desert lands. Lands which will produce an agricultural crop 
of any kind in amount sufficient to make the cultivation reasonably 
remunerative are not desert. Lands containing sufficient moisture to 
produce a natural growth of trees are not to be ‘lasced as desert lands. 
Lands occupied by bona fide settlers and lands containing valuable 


= ‘ deposits of coal or other minerals are not subject to selection. 


8. The second. paragraph of section 4, before quoted, provides that — 


- ‘before the application of any State. is allowed or any contract or 


agreement is executed or any segregation of any of the land from the - 
public: domain is ordered by the Secretary of the Interior, the State 
shall file a map of the land selected and proposed to be irrigated, — 
which shall exhibit a plan showing the mode of contemplated i irriga- . 
tion and the. source of the water. In. accordance with the require 7 
ments of | the act, the > State | must give full data to » show that the 
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_ pr speed plan ail be sufficient to ae oughly irrigate and aeelaiats the - | 
land and prepare it to raise ordinary agricultural crops; for which. ~:~ 


‘purpose a statement. by the state engineer of the amount ‘of water — 
available for the plan of irrigation will be necessary. The other data 
‘required can not be fully prescribed, as it will depend upon the na- 
ture of the plan submitted. All information necessary to enable this 
office to judge of its practicability for irrigating all the land selected 
- must be submitted. Upon the filing of the map showing the plan of 
‘irrigation, and the lands selected, such lands will be withheld from 
other disposition until final action is had. thereon by the Secretary of 
the Interior. If such final action be a disapproval of the map and : 
plan, the lands selected shall, without. further. order, be subject to_ 
- disposition as if such reservation had never been. made; and the local 


Officers will make the appropriate notations on the crac books and 


_. plat books,- opposite those previously made, im accor dance with the 
requirements of paragraph 7. | bg) ah ae | 
4, The map must be on wade linen, in mie and. mist bs oe 

drawn to a scale not greater than 1,000 feet to 1 inch. A smaller 


scale is desirable, if ae necessary fa fonation can be clearly shown. ~ 


s ‘The map and field notes in duplicate must be filed in the local land = 


office for the district in which the land is located. If the lands e oa 
a. selected are located in more than one district,’ ‘duplicate, map and 


field notes need be filed in but one district and aaele gets in the others. 


Each legal subdivision of the land selected should, be clearly indicated. — 2 


on the map by a check mark, thus: Ae ~The map and field. notes: — 


must. show the connections of termini of a canal or of the initial point a ow 


of a reservoir with public survey corners, the connections with public. 


survey corners wherever section or township lines are crossed by the 


| proposed. irrigation works, and must show full data to. admit of” 
oa neecieg, the lines of the survey of the ir pees. works on the 
: ground. | ; ee 
Be. The - map should bear an affidavit of the. engineer ‘who ine or 
‘supervised the preparation of the map and plan, Form 1, page 11, 
-and also of the officer authorized by the State to make its selections 
under the act, Form 2,.page 633. The map should be accompanied 
by a list in triplicate of the. lands selected, designated by legal sub- 
divisions, properly summed up at the Pot of each page, and at the 
end of the list. If the lands selected are located in more than one 
district, a list in tr iplicate must be filed in each office, deser ibing the 
lands selected in that district. Clear carbon copies: are prefocted 


for the duplicate and triplicate lists. The lists should be dated and. _ 


| verified by a certificate of the selecting agent, Form 3, page 634. The © 

: party ¢ appearing as agent of the State must file with the register and . 
receiver written and satisfactory evidence, under seal, of his authority © 

to act in the ras such evidence once filed. need not be duphested _ 


6380 DECISIONS RELATING TO THE PUBLIC LANDS. 


7 during the period for atiich the agent - was appointed. The State 
should number the lists in consecutive order, beginning with No. 1, 
regardless of the land office in which they are to be filed. Form of 
title page to be prefixed to the lists of selections will be found on 
page 633, marked “A.” Lists received at this office containing eras- 
ures will not. be filed, but will be returned in order that new ones 
“may be prepared. When a township has not been subdivided, but 
has had its exteriors surveyed, the whole township may be designated, 
omitting, however, the sections to which'the State may be entitled 
under its grant of school lands. When the records are in such con- 
dition that the proper notations may be made, a section or part of a 
section of unsurveyed land may be designated in the list; but no 
patent can issue thereon until the land has been surveyed. 
_ 6. A contract in the form herein prescribed (orm 5, p. 634), in’ 

‘duplicate, signed by the state officer authorized to execute such con- 
tract, must also be filed. A carbon copy of the contract will not bé — 
accepted.2 The person who executes the contract on behalt of the | 
Bay: must furnish evidence of his authority to do so. | 
4 The lists must be car efully and critically examined by thet repis- 

a and receiver, and their accuracy tested by the plats and records of 
their office. When so examined and found correct in all respects, they 


will attach a certificate at the foot of each list (Form 4; page 634). 


The register must note on the map, lists, contracts, and ail papers the 
name of the land office and the date of filing over his written signature 


and will thereupon post the selections in ee in the tract book after 


. the State 











the following manner: “ Selected , by , 
—, as desert land, act of po 18, 1894, serial No. 
-,” and on the ae he will mark the tracts so selected: “ State 
‘ desert land selection.” After the selections are properly. posted and 
marked on the econ the lists, maps, and all papers will be trans- 
mitted to the Genera] Land Office. — 

For rejected selections a new lst will be required, ‘upon which the 
register will note opposite each tract the objections appearing on the 
records and indorse thereon his reasons in full for refusing to certity 
the same. The State will be allowed to appeal in the manner pro- 
vided for in the Rules of Practice. It is required that clear lists 
of approvals shall in every case be made out by the selecting agents, 
if after the above examination one or more tracts have been rejected, 
| showing clearly and without erasure the tracts to which. the register 
is prepared. to certify. On the map of lands selected the register 

will mark rejected such tracts as he has rejected on the lists. | 








a Printed copies of the contract, in which the list of lands can be inserted, ‘will 
| be furnished to the State, or to ee dealing with it, on application: to the 
General Land Office. | - 
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8. When the canals or reservoirs required by the plan of irrigation Se 7 


cTOss public land not selected by the State, an application for right of 
way over such lands under sections 18 to 21, act of March 3, 1891 (26 


Stat., 1095), should be filed separately, i In. accordance with the megie Re _ 
tions under said act. 


9. In the preceding par agraphs instructions are given. fon the desig- | 
— nation of the lands by. the proper state authorities. Upon the ap- — 
proval of the map of the lands and the plan of irrigation, the contract 


- is. executed by. the Secretary cof the Interior and approved by the ae 


-President,-as directed by the act.. Upon the approval of the map and 
_ plan, the lands: are reserved for the purposes of the act, said reserva- 
tion dating from the date of the filing of the map and plan in the | 
~ Jocal land office. A duplicate of the approved map and plan, and of. 
the list of lands, is transmitted for the files of the local land office, 
anda triplicate copy of the list is forwarded to the state authorities. 
10. When patents are-desired for. any. lands that have been segre- 
gated, the State should file in the local land office a list, to which is 
prefixed a certificate of the presiding officer of the state land board, or 
other officer of the State who may be charged with the duty of ce 
ing of the lands which the State may obtain under the law (Form 6, ._ 
page 636) ; and followed by an affidavit of the state engineer, or other 
state officer whose duty it. may Tbe to superintend the reclamation ey | 
the lands (Form 7, page 637). | 
- Tl. The certificate of Form 6 is néamineds in order to show that the: | 


‘  gtate laws accepting oe oe of the lands have been omy. complied 


with, 7 

12. The affidavit of Form 71s required i in order to show compliance 
with the provisions of the law, that an ample supply of water has been _ 
~ actually furnished in a substantial ditch or canal, or by artesian wells: - 


. or reservoirs, for each tract in the list, sufficient to. thoroughly irrigate. 


and reclaim it,.and to prepare it.to raise ordinary agricultural crops. | 
A separate statement by the state engineer must. be furnished, giving 
all the facts as to the water supply and the ure location, and com-. — 


7 pletion of the irrigation works. 


If.there are some high points which it is not practicable: to as 7 
the. nature, extent, location, and area of such pomts should be fully 
stated. If no part of a legal subdivision: 3 is susceptible of irrigation, 
such legal subdivision must be relinquished. — Lands upon which 


valuable deposits of coal or other minerals are cliscovered will not be - 


patented to the State under these acts. ‘ 
18. These lists will be called “ lists for patent,” and should be num- : 
| bered by the State consecutively, beginning with No. 1. The list 
— should also show, opposite each tract, the number. of the approved 
segregation list in which it appears. The aggregate area should be 
stated at the foot of each pee? and at the end of the list. 


~ 
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U4. Upon the filing of such list the. local see erie pine thereon 
the date of filing and note on the records oppose each. tract listed : 
“List for patent serial No. = filed « —.,” giving the date. 

15. When said list is filed in the local land Aon there shall also be 








filed by the State a notice, in duplicate, prepared for the signature of | 


ihe register and receiver, describing the land by sections, and portions 


of sections, where less thane a section is. designated (Form 8, p. 687)... 


This notice shall be published at the expense of the State once a week 
in each of nine consecutive weeks, in a newspaper of established char- 
acter and general circulation, to be designated by the register as pub- | 

lished nearest the land. One copy of said notice shall be posted in a 

_ conspicuous place in the local oulce for at least sae days during the. _. 

as of publication. : 

16. At the expiration of the period: of pas the Bits nail file 
in the local office proof of said publication. and of payment for. the 


game. Thereupon the register and receiver shall forward the list for a 


- patent:to the General Land Office, noting thereon any protests or con- 
tests which may have been filed, transmitting such papers, and sub-. 


mitting any recommendations they may deem proper. They will 


also forward proofs of publication, of payment. therefor, and of the = 


—. posting: of the list in their office. 


1%. Before patents are issued for lands within the former Southern - 
~ Ute and the Ute Indian Reservations in Colorado, the State will be. 

required to pay the price ($1.25 per acre) fixed by the acts of March 1, 
1907, and February 24,1909. The State will be advised of the num- 


ber of acres which will be included ; in the patent and payment shali 


be made’ to the receiver. of the proper land office, who will issue a re- 


ceipt as in other cases. The money will be accounted. for in the same _ 


manner as other moneys received from the ‘disposal of such lands. 
18. Upon the receipt of the papers in the General Land Office such 


2 action will be taken in each case as the showing may require, and all | ae 
tracts that are free from valid protest or contest, and respecting’ 


which‘ the law and regulations have been. complied with, will be | 
| certified to the Secretary of the Inter 10r for approval and patenting.. 
| | Re Frep DEnNeTT, 
a wee oe ee Commissioner, General Land ee 
hioeoavad April 9, 1909. a o 
- RA, Battinenr, oar 
. Beoretary of the Entertor. os 


-HormM 1. 





SraTE or — ‘: 3 
County Of. ——, SS: | a 

bette duly sworn, Says he is the engineer under whose super- | 

Selo the survey and plan hereon were made (or is the person employed to 
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make, etc.) 3. that the tr acts shown. her eon. to be selected are each and every one 
‘desert land as contemplated by the act of Congress approved August 18, 1894 
(28 Stat., 372, 422), the act of. June 11, 1896 (29 Stat., 484); and the act of 


_. March 8, 1901 (81 Stat., 1188, 1188);¢ that he is well acquainted with the — 


* character of, the land herein applied for, having personally © examined same; . 
that there is not to his knowledge within the: limits thereof. any vein or lode 


-or quartz or. other rock in place pearing gold, silver; cinnabar, lead, tin, or. — 
—- copper, hor any deposit of coal, placer, cetnent, gravel, salt spring, or deposit a 


(Of. salt, nor. other valuable mineral deposit; that no portion . of said. land . is. 
claimed for: mining purposes. under the local customs or rules of miners, or 
| otherwise ; that. no portion: of said land is worked for mineral. duri ing any part 


ao Of the year by aly person or persons; that said land is essentially. nonmineral 


the: accompanying field notes, 


Office). authorized by the State of : 


jJand, and that the land is not occupied by any- settler,; that: the plan of irriga- . 
tion her ewith submitted is. accurately and fully represented in accor dance with 


_ ascertained facts; that the system proposed is sufficient to. thoroughly ir rigate = - 
a and reclaim said land and prepare it to raise ordinary erops; and that the sur- - 


vey of said system of irrigation is accurately mepreeented “Upon this map and. : ee 





Subscribed and sworn 1 to before me e this - 








: —— day of 7 





Notary Public. 
eo (Fon 2. 
7 aca orf ————, 7 





, gst . ; 
, being duly sworn, says. that he is ce 





- Count) y of 





- (designation of — 
. to make desert-land selections under 
the act of Congress approved August 18, 1894 (28 Stat. 372, 422), the act of 
— June 11, 1896 (29 Stat. 484), and the act of March 3, 1901 (31 Stat., 1133, 
r 1188).; :@ that the. plan of ir tigation and survey her ewith is submitted under 
authority of the State of 














of ' Congress, none > being oF the classes pceslenaten as ey or mineral lands. 

















a day of : 

















Subser ibea ane: sworn 16 petore me this’ , 19—. 
[sean] oy we — —_ 
| ae 93a eS _ Notary Public. 
Re STATE OF — —, 
Unrrep STATES LAND OFFICE, 
, 19—. 
; the duly authorized sea of fie State of —, under and by 3 











7 - virtue of an. act of Congress approved August 18, 1894 (28 Stat, 872, 422), the 





«The States of Idaho and Wyoming must insert here a ‘tefer¢ ence to the act tS 
of May-27, 1908 (35 Stat., 317, 347). | = 
The State of Colorado must insert here a ‘reference to sis act of: March 1, 
1907 © (34 Stat., 1057), when the lands are within’ the former Southern Ute 
Indian - Reservation, and to the act of February 24, 1909. (Public No, ae . 
when the jands are within the former Ute Indian Reservation. - . 


7 —; and that the tracts shown hereon to be _ 
selected are each and every one desert land, as contemplated by the said acts 
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act of June 11, 1896 (29 Stat.; 434), and the act of March 3, 1901 (31 Stat., 1133, 

1188); and in pursuance of the rules and regulations prescribed by the Secre- | 
tary of the Interior, hereby makes and files the following list of desert public 
lands which the State is ener to select. under the provisions of the said. 
acts of Congress + : : : 


Form 3. - 





STATE OF — ; | 
County of , ss? 
, being duly sworn depose anal say that I am 





{ designa- 











ce i 
tion of office). muthotined by the State of - 





to make desert-land selections — 


‘under the act of Congr ess approved August 18, 1894 (28 Stat., 872, 422), the act. 


of June 11, 1896. (29 Stat., 434), and the act of March 3, 1901. (31 Stat., 1188, 
+1188) -@ that the foregoing list of lands which: I hereby select is a correct list. 
of lands selected under said acts; that the lands are vacant, unappropriated, » 
are not interdicted timber nor mineral Jands, and are desert Jands as contem- 
| piste: by the said acts of. Congress, es . 











" Subscribed and sworn to ‘before me this - : 19—. 


day of 
[SEAL.] ~ — , 3 4 : 








| N otary Public. 


Form 4, — 


UnireD States LAND OFFICE, ~~ 











= sn 19: 


We Hereby: certify that we have carefully and critically examined as fore- 
going list of lands selected - , 19—, by - , the duly author- 
ized agent. of the State of eundes the provisions . of fhe act of Congress 
approved August 18, 1894 (28. Stat. 347 422), the act of June ‘lite 1896 (29 Stat., 
434), and the act of March 3, 1901 (31 Stat.,; 1183, 1188) ; -@ that we have tested 
the accuracy of said list by the plats and records of this office, and that we 
- find the same to be correct, And we further certify that the filing of said list 
is allowed and approved, and that the whole of said lands are surveyed public 
lands of the United States, and that the Same are not nor is any part thereof 
returned and denominated. as mineral-or timber lands; nor. is there any “‘home- 
stead or other valid claim to any portion of said lands on file or of record iu 
this office; and that the said lands are, to the best of our knowledge and belief, 
‘desert lands, as contemplated by the said acts of Congress; and that. the fees, 
































me 





amounting to $ , have been i paid upon the said area. of | "acres, 
a ' Register. 
——— ; Receiver. 
| Form D 
| These articles of agreement, made and entered into this —— 0 ie of ' 








‘A.D. 19—,2 by and between - »° Secretary of the Interior, for and on 





7 to See footnotes under Forms 1 and 2. , 
eee > These blanks should be left ‘vacant by the state agent, 7 
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behalf of the United: States of Ameri ica, bar ty of the first: eee and ~-———, 
- for and on behalf of the State of , party of the second part, Wwitnesseth :- 
That in consideration of the stipulations and agreements, hereinafter made, - 
and of the fact. that said State has, under the provisions of section 4 of the act.. 
of Congress approved. August 18, 1894, of the act of Congress approved Ae une oi bs 
1896, and of the act of Congress approved 3 Mar ‘ch 3, 1901, ‘through - —, 
its proper officer, thereunto. duly: autherized, presented its proper application 














for certain lands situated within said State and alleged to be desert in charac- . 


ter and particularly described as follows, to ‘wit: List No. — (here insert list 
_of lands and. total area), and has filed a map of said lands and exhibited a plan — 
‘showing the mode by which it is proposed that said ‘lands shall ‘be irrigated 
and reclaimed and the source of the water to be used for that purpose, the said 
party of the ‘ir st part contracts and agrees, aud, by and with the consent and 
approval of. 
of America to donate, penne: and patent to said State, or to its assigns, free 
from cost for survey or price,° any particular tract or tracts of said lands, 
_ whenever an ample supply of water is actually furnished in a substantial. ditch 








0 President, thereof, hereby binds the. United States 


or canal, or by artesian wells or reservoirs, to reclaim the same, in- accordance ; 


— with the provisions of said acts of Congress, and. with the regulations issued 
thereunder, and with the terms of. this contract, at any time within ten years 
from the date of the approval of the said map of the lands. 

It is further undérstood that said State shall not lease any of said lands or 
use or dispose of the Same in any way whatever, .except to secure their reclama- 
tion, cultivation, and settlement; and that in selling and disposing of them 
for that. purpose the said State may sell or dispose of not more than 160 acres 
to any .one person, and then only to bona fide settlers who are citizens of the 
United States or who have declared their intention to become such citizens; 
and it is distinctly understood and fully agreed that all persons acquiring title 
"to said lands from said State prior to the issuance of patent, as hereinafter | 
mentioned, will take the same subject to all the requirements of said acts of 

Congress and to. the terms of this contract, and shall show full compliance 
therewith before they shall have any claim against the United States for a . 
patent to said lands. . 

It is further understood. and agreed that said State shall have full power, 
right, and authority to enact such laws, and from time to. time make and 
enter into such contracts and agreements, and to create and assume such > 
obligations in relation to.and concerning said lands as may be necessary to 
"induce and cause’ such irrigation and reclamation thereof as is required by 
this contract and the said acts of Congress; but no such law, contract, or 
obligation shall in any way bind or obligate the United States to do or perform 
any act not clearly directed and set forth in this contract and said acts of 
Congress, and then only after the nequiemente of. said acts. and contract have 

been fully complied with, © 

Neither the approval’ of said application, map, and aie nor the segregation. 
of said land by the Secretary . of the Interior, nor anything in this contract, or 
in the said acts of Congress, shall be so construed as to give-said State any 
interest whatever in any lands upon which, at the date of the filing of the map 


and plan her einbefore referr ed to, there may be an actual settlement by a bona - 


a See footnotes under. Forms 1: and 2. | | 

6 These blanks should be left vacant by the state agent. | 

¢ The words “or price” must be eliminated before the contract. is signed Or 
behalf of the State of Color ado when the lands involved are within the former 
‘Southern Ute or Ute Indian reser vations. 
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fide aciiiek: qualified andee the ’ oobi land Jaws is acquire title thereto, or. 
which are known to be valuable for their.deposits of coal or other minerals. 
It is further understood and agreed that - ‘aS Soon as ali ample supply of water a 
‘is actually. fur nished in a substantial ditch or. canal, or by artesian wells or res- 
ervoirs, to reclaim. al particular tract o1 tracts of said lands. the said State or 
its assigns may make proof thereof under and according to such rules and 
_ regulations ‘as may be prescribed therefor by the Secretary of the Interior, and .. 
as soon as such proof. shall have been examined and found to be satisfactory 
patents shall issue: to said State, or r to its ABSIEDE, ‘for. the aes included in 1 said 


proof. 


first reimburse’ itself for any and all costs and expenditures incurred: by it in ~ 


Seer etary of the Interior, for and on. behalf of the United: States, and 


; irrigating and reclaiming said lands, or in assisting its assigns in so doing; and . 
any surplus then remaining after the payment of the cost.of such reclamation — 
shall be held as a trust fund, to be ee to the reclamation of other desert os 

lands within said State. - 
~ This contract is: executed in duplicate: one copy of which shall be placed of 
record and remain on file with the Commissioner of the General Land Office, © 
‘and. the other shall be placed of record and remain on file with the proper officer. 
cof said State, and it shall be the duty. of said State to cause a copy: thereof, _ 
together with a copy of all rules’ and regulations issued thereunder or under 
-gaid acts of Congress, to be spread upon the deed records of each of the coun-_ 
ties in said State in which any of said lands shall be situated. a 
- In testimony wher eof the said a have her eunto nee their hands the pecs 
°& and “year first herein written. ds 








: ~ 7 a z: : 
Secretary of the Interior. 
State of ———. 
' By 








APPROVAL 


“ys 0 all to whom bese pr esents shall. come, greeting: 
Know ye, that I, ,% President of the United States of America, 

do hereby approve and ratify the attached. contract and agreement, made and — 
entered into on the @ day. of - 7 19—,* by and. between — 8 : 


























; , for and on behalf of the State of , under section 4 of the act of | 
Congr a approved August 18, 1894, ee act. approved June 11, 1896, and the act ° 


| approved March 3, 1001. ae 





FORMS FOR VERIFICATION AND PUBLICATION OF ‘LISTS FOR PATENT. — 


Form 6. 








_ L _ do hereby certify that Ie am the - » ( designation 

. of office) of the State of ——— ; that I am charged with. the duty of 

disposing of the Jands granted to the State in pursuance of section 4, ‘act of 

August 18, 1894 (28 Stat.,. ores. 422), the act of June 11, 1896 (29 Stat., 4384), © 

and the act of March 3, 1901 (31 Stat., 1133, 1188); ? and that the Jaws of the © 
Neen eae ee eae eee eee ee eee ese ee Tana Ena ae 

. | -@ These blanks should be left vacant by the state agent. | a 

| 2, b See footnotes under Forms 1 and 2,  &. 











. The said State ‘shall, out of t the money arising. she a disposal of said lands, a 
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said state fthg to the said nine from the United States have been. com- 


plied with in all. respects as-to the following lists of lands, which is her eby sub- ate | 


mitted on behalf of the ce, State HOE the issuance of patent under said, acts of 
Congress, 


i [Here add list of lands.] 


"Fon | 7. if se | i 


To _ fottow list of Huns, 

| SratE OF BS 8. i aa 

County of ———, ss: 

an , being duly : Sworn, deposes and says that he: isthe - 
. (designation of office) of the State of , charged with the dary of super- 

vising the reclamation of lands segregated under section 4, act of August 18, 
1894 (28 Stat., 872, 422), the act of June 11, 1896 (29 Stat., 434), and the act 
of March 8, 1901 (S51 Stat., 1133, 1188),% that he has examined the lands des- © 
ignated on the foregoing. list, and that an ample supply of water has been 
actually furnished (in a substantial ditch or canal, or by artesian wells ‘or 
-reservoirs) for each tract in said list, sufficient to thoroughly irrigate and 
reclaim it, and to prepare it to raise ordinary agricultural crops. 


ey 


bd 





























Or —— 








Subscribed and sworn to feiord 4 nie this - 
[ SEAL. ] 


day of. : 19. 








: . o ? 
: | : ie Notary Public. 


Torm 8. 
Form for Bee notice. 


UNITED Srams LAND’ OFFICE, 
, ans | 








Ta ‘aphon it may concer te 
Notice is hereby given. that the. State of has filea in this sfide: the 
following list of. lands, to wit, , and ‘thas applied for a patent for said 
-Jands under the acts. of August 18, “‘4g94 (28 Stat., 372, 422), June 11, 1896 (29. 
Stat., 484), and March 3, 1901 (81 Stat., 1183, 1188) ,¢ relating to the granting 








of not to. exceed a million acres 4 of arid land to each. of certain States; and ._ 


that the said list, with its accompanying proofs, is open. for the 7 anshecHon of 
all persons. interested, and the public gener ally. . 


Within the next sixty. days. following the date of this: Woties: protests. or. 


— contests against the. claim of the, State to any tract described in the list, on the 
‘ground of. failure to comply with ‘the law, on: the ground of. the ‘nondesert 
. character of the land, on the ground of a prior adver se right, or on the ground 


6 See footnotes under Forms. { and. 2. 
B In ‘the cases of Idaho and Wyoming 2 000, 000 acres, 
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that the same is more valuable for mineral than for agricultural purposes, will 
be received aud noted for report. to the. General Land mite at ee 


tone 


“7 





=; en : 
—, fteceiver. 





SUGGESTIONS TO HOMESTEADERS AND PERSONS DESIRING TO MAKE 
HOMESTEAD ENT EES 


 Canconan. 


DEPARTMENT.OF ‘THE INTERIOR, 
| GENERAL Lanp Orricn, 
Washington, D. O., April 10, 1909. 
oe Bowens ‘desiring to make homestead entries heal first fully 
inform themselves as to the character. and quality of the lands they 
desire to enter, and should in no case apply to enter until they have _ 


visited and fully examined each legal subdivision for which they 


make application, as satisfactory information as to the character and 
occupancy of public lands can not be obtained in any other way. 
_ As each applicant is required to swear that he is well acquainted 
with the character of the land described in his application, and as all 
entries are made subject to the rights of prior settlers, the applicant. 
can not make the affidavit that he is acquainted with the character 
of the land, or be sure that the land is not already appropriated by 
a settler, until after he has actually inspected it. 
ifsemation as to whether a particular tract of land 1s subject to 
entry may be obtained from the register or receiver of the land ‘dis- 
trict in which the tract is located, either through verbal or written 
inquiry, but these officers must not .be expected to give information 
as to the character and quality of unentered iain. or to furnish 
extended lists of lands subject to entry, except through plats and 
diagrams which they are authorized to make and sell as follows: 


For a township diagram showing entered land Oly Sereda ee 81. 00 
For a township plat showing forin of entries, names of claimants, and : 
oharacter-Gl entries 32a a eh Sel 2, OO | 
For a township plat showing form of entries, names of claimants, echar- 
acter of entry and Ot eee eee ee eee ees eer nie een ae .. 8.00 


For a township plat. showing form of. entries, names of claimants, char- 
acter of entry, number, and date of filing or entry, together with topog-— 
raphy, OO a ais ore eee  ee ae tattle ay. abe 00° 
A list showing the general Gyseacise of. all the public lands remain- . 

ing unentered in the various counties of the public-land States on 

fhe: 30th day of the preceding June may be. obtained at. any time by 
as “ The Commissioner of the General Land Office, Wash- 


ington, D 7: Ore 
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All blank forms a ‘iidavite and nee papers needed in naga. | 
application to enter or in’ making final proofs can be obtained by 
applicants and entrymen from the land office for the district i in win 
the land lies. : 

2. Kind of lands aie to hone ee agi mone | 
surveyed public lands are subject to homestead entry if they are not 
mineral or saline in character and are not eccupied for,the purposes — 

- of trade or business and have not been embraced within the limits — 

of any withdrawal, reservation, or incorporated town or city; but 
"homestead entries on lands within certain areas (such as lands in 
Alaska, and lands withdrawn under the reclamation act, certain. 
ceded Indian lands, and lands within abandoned military reserva- 
tions, etc.) must be entered subject to the particular requirement ; of 


~ the laws under which such lands were opened to entry. None of © a 
these particular. requirements are set out in these suggestions, but | 


information as to them may be obtained by either verbal or written 
inquiries addressed to the register and recelver of the land office of — 
' the district 1 in which such lands are > situated. 7 - 


“HOW CLAIMS UNDER THE ‘HOMESTEAD LAW. ORIGINATE. 


3. Claims nace Noniedtesd eee may be mae either by setile- | 
-ment on surveyed or unsurveyed lands of the kind mentioned in the 
- foregoing paragraph, or by the filing of a soldier’s or sailor’s declara-_ 
tory statement, or by the presentation | or aD. apeleson: to enter any 
“surveyed lands of that kind. | 
4, Settlements may be made under the ete laws by. all. ‘per- 

- sons qualified to make either an original or a second homestead entry — 
as explained in paragraphs 6 and 18, and in order to make settlement 
a settler must personally go upon ne improve or establish residence 
on the land he desires. By making settlement in this way the settler 
: gains the right to enter the land settled upon as against all other 
‘persons, but not as against the Government should. the land be with- . 
drawn by it.for other purposes. 3 | : 
A settlement made on any part of a “surveyed éechnicall i tae 
section gives the settler the right to enter all of that quarter section. 
_. which is then subject to settlement, although he may not place im- 
‘provements on each 40-acre subdivision; but if the settler desires to - 

‘initiate a claim to surveyed tracts which form a part of more than 
-_ one technical quarter section he should perform some act of settle- 
- ment—that is, make some improvement—on: each of the smallest legal _ 


- subdivisions desired. When settlement is made on unsurveyed lands, 


the settler must. plamly mark the boundaries of all the lands claimed 
by him. 7 (ta. @ 
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Scelement must be mini = the settier in . person, and can not 7 | 


> made by his agent, and each settler must, within a reasonable time 


after making his settlement, establish and thereafter continuously 
- maintain an. actual residence on the land, and if he, or his widow, 
| heirs, or devisees. fail to do this, or ‘if. he, or his. widow, heirs, or. 


devisees fail to make entry within three months from the time he | 


| first settles on surveyed lands, or within three months from the filing 
in the local land office of the plat of survey of unsurveyed lands on 
which he made settlement, the right of making entry of the lands — 
- gettled on ‘will be lost in case of an adverse claim, and the land will 
become subject to entry by the first qualified applicant. | - 


5. Soldiers’ and sailors’ declaratory statements may be filed in the ae. | 


land office for the district in which the lands desired are located by 


| any persons who have been honorably discharged. after ninety days 


service in the army or navy of the United States during the war of 
~ the rebellion or during the Spanish-American war or the Philippine 
‘insurrection. Declaratory statements of this character may be filed — 
~ either by the soldier or sailor in person or through his agent acting 
under. a proper power of attorney, but the soldier or sailor must make 
entry of the land in person, and not through his agent, within six 
_ months from the filing of his declaratory statement, or he may make 
entry in person without first filing a declaratory statement if he so — 
chooses. The application to enter may be presented to the land office ., 
3 _ through the mails or otherwise, but the declaratory statement must be | 
presented at the land office in person, either by the soldier or. sailor, 
Or by his nents and ¢ can not be sent : through t the mails. 


BY WHOM HOMESTEAD ENTRIES MAY BE MADE. 


6. Homestead entries: may 6 made by any person who dies not oo 
- come within either of the following classes: | 
(a) Married. women, except as, hereinafter stated. | 
(b) Persons who have pire: made homestead entry, aa as 


| hereinafter stated. 


— (c) Foreign-born persons who have not declared their intention to 
become citizens of the United ‘States. - 


(d) Persons who are the owners of more e than 160 acres s of land in _ | 


- the United States. 7 : 
 .(e) Persons under the age of | 21 years ane! are not the ee of 
families, except minors who make entry as heirs, as hereinafter ‘men-— 
tioned, or: who have served in the army or navy during the existence 7 
7 of an actual war for at least fourteen days. ce 7 
coe Persons who‘have acquired title to or are claiming ander any 


: of the agricultural ies land eae saidiaae settlement or oe made - - : 
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since hoist 30, 1890, ‘any other lands ede with the. tana last ‘ 

‘applied for, would amount in the aggregate to more than, 320-acres, 
_ See, however, modification hereof in the regulations concerning en: — 
Jarged homestead entriés under the act of PODTUBEY, 19, 1909 oa 
iL. D., 546). | - 

T. A married woman, wh bas all of the other qualifications of a 
homesteader, may make a homestead entry Her any one of the 
following conditions: | 

(a) Where she has been ie deserted by her enn 


—(b) Where her husband is incapacitated by disease or other wise as 


_ from earning a support for his family, and the wife i 18 really the head. : 
and main support. of the family. | | 

_ (ec) Where the husband is confined in a | penitentiary and she is. 
actually the head of the family. | : 

(d) Where the married woman is the hae of | a settler or soutestant 
who dies before making entry. | 

(e) Where a married woman. made | lmprovements and needed on . 
the lands applied for before her marriage, she may enter them after 
‘marriage if her husband is not holding other lands under ‘an unper- 
fected homestead entry at the time she applies to make entry. 

A married woman can not make entry under any of these condi- 
tions unless the laws of the State where the lands applied for -are 
‘situated give her the right- to acquire and hold title to lands as a 
femme sole. 

8. If an entryman ieerls his wife and. iondon the land covered 
by his entry, his wife then has the exclusive right to contest the . 
entry if she has continued to reside on the land, and on securing its 
‘cancellation. she may enter the land in her own right, or she may 

continue her residence and make proof in the name of. and as the 
agent for her husband, and patent will issue to him. 
(oO LF an entryman deserts his minor children and abandons ne 


entry after the death of his wife, the children have the same rights: 


the wife could have exercised had she been deserted during’ chez a 
; lifetime. 7 


10. J f a husband and wife are Gin holding an ne entry « or ‘a oe 


second entry at the same’ time, they must relinquish one of. the 
| entries, unless one of them holds an entry as the heir of a former 


: entryman or settler. - In cases where they can not hold both entries, _ 7 


7 they may elect, which one they will retain and relinquish the other. 
11. A widow, if otherwise qualified, may make a homestead entry 
| notwithstanding the fact that her husband made an entry, and not- — 
withstanding she may be at the time claiming ae unperfected ay no 
- of her deceased husband. - | 7 : 


3568—von 870841. ee eee ae 
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12. A person ser ving in the army or navy of the United States 
may make a homestead entry if some member of his family is residing: 
on the lands applied for, and the application and accompanying aff 
davits may be executed before the officer commanding the branch of | 


. the service in which he is engaged. 


13. Second homestead entries may be made, under statutes specific 
ally authorizing such entries, by the following classes of PSTSOne, if 
they are otherwise qualified to make entry: 

a) By a former entryman who commuted his entry prior to June 

5, 1900. 

* (b) By a homestead entryman who, prior to May 17, 1900, paid for 
lands to which he would have been afterwards entitled to receive 
patent. without payment, under the “ free-homes act.” : 

(c) By any. person who for any cause lost, forfeited, or err 
his homestead entry before February:8, 1908, if the forse entry was — 
not canceled for fraud or See ned. for a valuable consideration. 
“Where an entryman sells his improvements on the land and relin- 
quishes his entry in connection therewith, or if he receives ‘the 
amount of his filing fees or any other amount, it 1s held that he ne 


_ -quishes for a valuable consideration. 


(d) Any person who has already made final proof Pe less than | 
160 acres under the homestead laws may, if he is otherwise qualified, 
make a second or additional homestead entry for such an amount — 
‘of public land as will, when added to the amount for which he has 
already made proof, not. exceed in the ageregate 160 acres. See, how- 
ever, instructions under the enlarged homestead act (37 L. D., 546). 
_. Any- person desiring to make a second entry must first zalect and 
“inspect the lands he intends to enter and then make application there-_ 
for ‘on blanks furnished by the register and receiver. Each applica- — 
tion must state the date and number of his former entry and the land’ 


. office at which it was made, or give the section, township, and range in 


which the land entered was located. Any person, mentioned in para- 
graph (c) above must show, by the oaths of himself and some other 


person or persons, the time when his former entry was lost, forfeited, 


or abandoned, and that it was not.canceled for fraud or abandoned or 
relinquished a a. valuable consideration. 
14. An additional homestead entry may be made by a, person for | 
‘such an amount of public lands adjoining lands then held and resided - 
_ upon by him under his original entry as will, when added to such 
adjoining lands, not exceed in the aggregate 160 acres. An entry of 
_ this kind may be made by any person who has not acquired title to _ 
and is not, at the date of his application, claiming under any of the 
| agricultural public land laws, through settlement or entry made since’ 
August 30, 1890, any other lands eich with the land then applied 
for, would. exceed in the aggregate 320. acres, but the applicant will 
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not be required ‘5: show any ‘of the other qanliacraone ofa dyamesread 
-entryman. See, however, instructions nace the enlarged. homestead 
act (37 L. D., 546). . , | 

15. An dace farm ee, may be ‘isd: for ach an amount t of 

public lands lying contiguous to lands owned and resided upon by the © 
| applicant as will not, with the lands so- owned and. resided upon, . 
exceed in the deoreguts 160 acres; but no person will be. entitled. to 
make entry of this kind who is not qualified to make an original hoine- 
stead entry. A person who has made one homestead entry, although 
for a less amount. than 160 acres, and perfected title. thereto is not 
qualified to make an - oining farm eay: 


an ON HOMESTEAD ENTRIES ARE MADE. 


16. A Raniedeaa aatey may he wade by ie presentation to the _ 
land office of the district in which the desired lands are situated of 
an application properly prepared on blank forms prescribed ‘for that 
purpose and sworn to before either the register or the receiver, or — 
before a United States commissioner, or a ‘United States court com- 
| missioner, or a Judge, or a clerk of a court-of record, in the county or 
parish in which the land lies, or before any fics of the classes 


—. named: who resides in the land district. and nearest and most acces- 


sible to the land, although he may reside outside of the county in 


_ which the land is situated. 7 | 
17. Hach application. to enter and the affidavits accompanying eo 
. aust recite all the facts necessary to show that the applicant is ac-— 

fee quainted with the land; that the land is not, to the applicant’s knowl-_ 
edge, either saline or “mineral in character; that the applicant. pos- 


_ sesses all of the qualifications of a homestead. entryman; that the- 


. application is honestly and in good faith made for the purpose of — | 


actual settlement and cultivation, and not for the benefit of any other. 
"person, persons, or corporation ; that the applicant will faithfully and 


honestly endeavor to comply with the requirements of the law as to | 


settlement, residence, and cultivation necessary to acquire title to the 


land applied for; that the applicant is not acting as the agent of any 

person, persons, corporation, or syndicate in making such entry, norin. | 

collusion with any person, corporation, or syndicate to give them the oo 
benefit of the land entered or any part thereof; that the application is. s 


not made for the purpose of speculation, but in good faith to. obtain: 
a home for the applicant, and that the applicant has not directly or 


= ‘indirectly made, and will not make, any agreement. or contract in any — 


way or manner. with any person or persons, corporation, or ‘syndicate - 
-. whatsoever by which the title he may acquire from the Government to. 
_ the lands applied for shall inure, in whole or in part, to the benefit of 
aay a except himself. 7 oS | 
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«18. All epics to mae second Doreen sites: must, cos 


addition to the facts specified in the preceding paragraph, show the 
number and date of the applicant’s original entry, the name of the 
land office where the original entry. was made, and the description a! 
of the land covered by it, and it should state fully all of the facts — 
| whee entitle the applicant. to make a second entry. | - 
> 19. All applications by persons claiming as settlers must, in addi- 
tion to the facts required in paragraph 17, state the date aid describe 
the acts of settlement under which they pea a preferred right of | 
entry, and applications by the widows, devisees, or-heirs of settlers 
must state facts showing the death of the settler and their right to 
-tImake entry; that the settler was qualified to make-entry at ihe time 


of his death, and that the heirs or devisees applying to enter are citi-. 


zens of the United States, or have declared their intentions to become | 


such citizens, but they are not required to state facts showing any __ 


other qualifications of a homestead entryman, and the fact that they 
: have made a former entry will not prevent them from making an 
- entry as such heirs or devisees, nor will the fact that a person has 


made entry as the heir or devisee of the settler prevent him from 


- making an entry in his own individual might, if he is otherwise quali- | 


: fied to do so. » 


20. Add applications - soldiers, sailors, or their deine: or the 
guardians of thetr minor children should. be accompanied by proper - 
evidence of. the soldier’s or sailor’s service and discharge, and of the 


_ fact that the soldier or sailor had not, prior to his death, made an — 7 


entry in his own right. ‘The aopletton of the widow of the soldier 
or the sailor must also show that she has remained unmarried, and 
applications for children of soldiers or sailors must show: that the 


father died without having made entry; that the mother died or. | : 
| remarried without making entry, and that the person applying to 


| make mae for es Is their eee appories 2 guardian. . 


. | RIGHTS OF WIDOWS, HEIRS, OR | DEVISEES UNDER THE HOMESTEAD Baws. 


OH, I he a. homestead. eee Fie before ie makes ails his widow 


has the exclusive right to enter the lands covered by his settlement, 


and if there be no widow, then any person to whom he has devised 


x his settlement rights by proper will has the exclusive right. to make 


the entry; but if the settler dies leaving neither widow nor will, then | 
_ the right to enter the lands covered by. his settlement passes to the _ 
Seren who are named as his heirs by the laws of the State i in which s 


oe _ the land lies.. The persons to whom the settler’ s right of entry passes | | 
must make entry within the time named in paragraph 4 or they will 


forfeit their right to the next qualified applicant. They may, how- _—_ 
ce ever, make entry after that time it Ro adverse claim has attached. 
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22. i ; a homestead see dies before ee final ny: his» 


- rights under his entry will pass to his widow; or if there be no widow, | - 


and the entryman’s children are all minors: the right to a patent 


vests in them upon making publication of notice and proof of the. 


death of the entryman without a surviving widow, that. they are the 
only minor children and that there are no adult heirs of the entry- 
- man, or the land may be sold.for the benefit of such minor children in 
. the manner in which other lands belonging to minors are sold under | 
_-the laws of the State or Territory in which the lands are located. 

If the children of ‘a deceased entryman are not all minors and hig 
wife is dead, his rights under his entry pass to the person to whom 
‘such rights were devised by the entryman’s will, or if an entryman — 


‘dies without leaving either a widow or a will, and! his children are ae eee 


not all minors, his rights under his entry ill pass. to the persons 

who are his he under the laws of the State or Territory in which | 
the lands are situated. | | | 
93. If a contestant dies after having secured the cancellation of an | 


entry, his right as a successful contestant to make entry passes to his 
heirs; and if the contestant dies before he has secured the cancellation _ 


of the entry he has contested, his heirs may. continue the prosecution . 


-. of his contest and make éntry if they are successful in the contest. 


In either case to entitle the heirs to make entry they must show that 


the contestant was a qualified entryman at the date of his death; and 


- in order to earn a patent the heirs must comply with all the require- — 
ments of the law under which the entry was made to the same extent 

~ as would. have been required of the contestant had he made entry. 
| No foreign-born persons can claim rights as heirs under the home- | 
stead Jaws unless they. have become citizens of: the United States: or 
have declared their intentions to become citizens. 7 


24. The unmarried widow, or in case of her death « or remarriages se 


| the minor children o f soldiers and sailors who were honorably dis- 


- charged. after ninety days’ actual service during’ the war of the re- — | 


bellion, the Spanish-American war, or the Philippine insurrection _ 
may make entry as such widow or minor children if the soldier or 
sailor died without making entry. ‘The minor children must make a 
joint entry through: their duly appointed guardian. The making. of 


-an entry by the widow or minor shildeenr of a soldier or sailor eX- 


| hausts ther mene under the general homestead law. 


- RESIDENCE AND cu LTIVATION. 


25. The pepe and cultivation required by the homestead toi 
means a continuous maintenance of an actual home on the » land 


entered, to the exclusion. of a home elsewhere, and continuous annual 


culleation of some portion of the land. A mere temporary SO] ourn 
on the land, followed by occasional visits to it once in six months or — 
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| oftener, will not tisk: the eoaa cman of the homestead law, and 
may result in the cancellation of the entry. 

56. No specified amount of either cultivation or anpeauenends is 
required, but there must in all cases be such continuous improvement. 
and such actual cultivation as will show the good faith of the entry- 
man. Lands covered by homestead entry may be used for grazing 
purposes if they are more valuable for pasture than for cultivation 
to crops.. When lands of this character are used in good faith for © 


pasturage, actual grazing will be accepted in lieu of actual. culti- 


vation. The fact that lands covered by homestead entries are of such 
a character that they can not be profitably cultivated or pastured 
will not be accepted as an excuse for failure to either cultivate or 
graze them. See instructions under “ Enlarged homestead act?’ (37 
L. D., 546). as to amount of cultivation: on entries made under | 
* that ace ra : 4 
* OT, Actual residence on the lands entered must Bega initian Star 
months from the date of all homestead entries, except additional 
entries and adjoining farm entries of the character mentioned in 


‘paragraphs 14 and 15 and residence. with improvements and annual = 


cultivation must continue until the entry is five years old, except in 
cases hereafter mentioned, but all entrymen who actually resided — 
upon and cultivated lands entered by them prior to making such 
entries may make final proof at any time after ony when they can 
show five years’ residence and cultivation. 

Under certain circumstances, leaves of absence may be ponds in 
the manner pointed out in paragraph 36 of these suggestions, but 
the entryman can not claim credit for residence during the time he 
is absent under such leave. - : | 

An extension of time for establishing fet oncs can be granted only 
in cases where the entryman is actually prevented by climatic hin- 
drances from establishing his residence within the required time. 
. This extension can not be granted in advance; but on making final 
proof or in case a. contest is instituted against the entry the entryman 
may show the storms, floods, blockades of snow or ice, or other cli- 
- matic reasons which rendered it impossible for him to commence 
residence within six months from date of entry, and he must as 
soon as possible after the climatic hindrances disappear establish his _ 


-- residence on the land entered. Jfailure to establish residence within 
six months from date of entry will not necessarily result in a.for- — 


feiture of the entry, provided the residence be established Dror to 
the intervention of an adverse claim. : 
After an entryman has fully complied with the baw. and has he 
. mitted proof he is no longer required to live on the land. But all 
entrymen should understand that.if they. discontinue their residence 
on the land prior to the issuance of patent they do so at their risk, 
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and by so doing they may one Eneiiseiyes in aK a position that 
- they may be unable to’ comply with requirements made by the General © 
Land Office, should their proof on examination there be found 
| unsatisfactory. 
188; Residence and cultivation oe soldiers a sailors of the classes - 
mentioned in paragraph 5 must begin within six months from the - 
time they file their. declaratory statements regardless of the time 
when they make entry under such statement, but if they make entry 
without filing a declaratory statement they must begin their resi- 
dence within six months from the date of such éntry, and residence 
thus ‘established must continue in good faith, with improvements 
and annual cultivation for at least one year, but after one year’s 
residence and cultivation the soldier or sailor is entitled to credit on 
the remainder of the five-year period for the term of his actual naval | 
or military service, or if he was discharged from the army or navy 
because of wounds received or disabilities incurred in the line of duty 
he is entitled to. credit for the whole term of his enlistment. No 
credit can be allowed for military service where commutation proof 
~ is offered. | | 
29. A soldier or sailor making entry during has enlistment i in time 
of peace is not.required to reside personally on the land, buat may re-— 
ceive patent if his famuly maintain the necessary residence and culti- 
vation until the.entry is five years old or until it has been commiuted, | 


but a soldier or sailor is not entitled to credit on | aecount of his a 


military service in time of peace. a. 
30. Widows and minor orphan children of Siidions ite sailors who 
make entry as such widows and children must begin their residence 
and cultivation of the lands entered by them within six months from 
the dates of their entries, or the filing of declaratory statement, and 
thereafter continue both residence dad cultivation for such period as: 
will, when added to the time of their husbands’ or fathers’ military 
or naval service, amount to five years from the date of the entry, and - 
if the husbands or fathers either died in the service or were discharged 
on account of wounds or disabilities incurred in the line of duty, 
credit for the whole term of their enlistment, not to exceed four 
years, may be taken, but no patent will 3 issue to eich widows or chil- 
dren until there has been residence and cultivation by them for at 
least one year. No credit can be allowed for military service waere 
commutation proof is offered. | | 
31. Persons who make entry as heirs of settlers are not “required to 
both reside upon: and cultivate the land eitered by them, but they 


~ tnust, within Sslx months from the dates of their entries, begin and’ 


thereafter continuously maintain ‘either residence or eulayation on 


the land entered by them for such a period of time as, added to the 
time during which the settler resided on. and cultivated the land, will 3 
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make five years, unless oie, var 1es che sooner commuted. Conner: 
tion proof can not, however, be made unless at least fourteen months’ 
actual residence is noo performed either by the settler or the heirs 
or in part by the settler and i in part by the heirs.- 7 : 
82. The widow, heirs, or devisees of a homestead tian who 
dies before he earns patent are not required to both reside upon and | 
cultivate the lands covered by his entry, but they must, within six 
months after the death of the entryman, begin either residence or cul- 
_ tivation on-the land covered by the entry, and thereafter continuously 
maintain either residence or cultivation for. such a period of time as 
will, when added to the time during which the entryman complied — 
oe the law, amount in the aggregate to the required five years, 
unless they sooner commute the entry. But commutation proof can 
not be made unless fourteen months’ actual residence can’ be shown, | 
_ per formed by the entryman or by the widow, heirs, or devisees, or in — 
part by the entryman and in part by the widow, heirs or ee 
83. Homestead entrymen who have been slected to either a federal, | 
state,‘or county office, after they have made entry and. established an 
~ actual residence on the land covered by their entries are not required 


-- to continue such residence during their term of office, if the discharge 


of their bona fide official ies necessarily requires them to reside 
elsewhere than upon the land; but they must continue their cultive - 
tion and unprovements for ihe required length of time. Such an 
office holder can not commute, however, unless he can show at least 
fourteen months’ actual residence. See circulars of February 16 and 
20, 1909 (87 L. D., 449), and October 18, 1907 (86 L. D., 124). 
| i person who ee entry after he has been elected to office is not 
excused from maintaining residence, but must comply with the Jaw in| 
the same manner as though he-had not been elected. = 
34. fesidence is not ered on lands covered by an adjoining farm — 
entry of the kind mentioned in paragraph 15; but a person who makes 
an adjoining farm entry is not entitled to a qpatent until he has con- 
tinued his residence and cultivation for the full five years, on the 
~ adjoining lands owned by him at the time he made entry, or on the 
lands entered by him, unless he sooner commutes his entry after four- 


teen months’ neat dente on. either the entered lands or. the adjoining | 


lands owned by him. A person who has made an additional entry for | 
lands adjoining his original entry (see paragraph 14) is not entitled 


to a patent to the ishas so entered until he can show five years’ resi- ee 


dence either on the original MEY, or in part on the original and i in 
part on the additional. 3 

85. Neither residence nor cultivation by an , tnisane homestead entry- 
man is necessary after he becomes insane, if such entryman made 
entry and established residence before he becunie? insane and complied 
with the requirements of the law up to the time his insanity began. — 
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LEAVES OF ABSENCE. 


36. Leaves of absence for one year. or 1eae may be grated to entry- - 
men who have established actual residence on the lands entered by 


them in.all.cases where total or partial failure or destruction of crops, 


sickness, or other unavoidable casualty has prevented the entryman 
from supporting himself and those Hepencent upon him by a. Arua 
tion of the land. | | 

| Applications.; for leaves of absence should be addressed to she regis- a 
ter and receiver of the land office -where the entry was made aad? ‘i 


_ should be sworn to by the applicant and some other disinterested per- 


son before such register and receiver or before some officer in the land 
district, using a seal and authorized to administer oaths, except. in 
cases where through age, sickness, or extreme poverty the entryman is 
unable to visit the district for that purpose, when the oath. may be: 
made outside of the land district. All ee ‘of this dand 
should clearly set forth: | 
(a) The number and date of the etn a description. of the lands 
entered, the date of the establishment of his residence on the land, and 
the extent and character of the improvements: and cultivation mad 
by the applicant. | 7 | - 

(b) The kind of crops which failed or were aeacnooea and the cause 
| and extent of such failure or destruction. | | 
(c) The kind-and extent of the sickness, disease, or injury aseenel 
and the extent to which the entryman was prev ented from continuing 
his residence upon the land, and, if practicable, a certificate signed 
by a reliable physician, as to such eee disease, or injury, should 

be furnished. | 

~~ (d) The character, cause, ae extent of any unavoidable Perite 
which may be made the ee of the application. 
(e).The dates from which and to which the leave of absence | is . 
requested. a | 
. | COMMUTATION OF HOMUSTEAD ENTRIES. 


nie All orictaal secu. anc. additional. homestead, and ‘adjoining 

farm entries may be commuted: except such entries as" are made 
~ under particular laws which fecha their commutation. | 
| ‘When actual residence was. established within six months from the 
’ date of any entry made before November. 1, 1907, and thereafter con- 


- tinuously maintained. with. improvements Ae euleiyation until the . 
expiration of fourteen months from the date of the entry. and in cases 


-. where there has been at least fourteen months’ actual and. continuous 


residence and cultivation on. any land covered by any entry made 
on or after’ November 1, 1907, the entryman or his widow, heirs, or _ 
devisees. may obtain patent by proving such residence and cultivation 7 
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and paying the cost - ei wheat the land office fees, and ne price 

of the land, which is $1.25 per acre outside of the limits of railroad 

grants and $2. 50 per acre for land within the granted limits, except 

as to certain lands which were opened under statutés requiring pay- 

- ment of a price different from that here mentioned. See circular 
October 18, 1907 en L. D. ee : 


One FIN AL AND COMMUTATION PROOF. 


38. Either Fuel or ‘commutation proof may bs made at- any nia 
when it can be shown that residence and cultivation have been main-- 
tained in good faith for the required length of time, but if final proof — 
is not made within seven years from the date of a homestead entry 
the entry will be canceled unless some good. excuse for the failure to — 
make the proof within the seven ‘years is given with satisfactory final 
proof as to the required residence and cultivation meee after the 
. expiration of the seven years. 
~ 39. By whom proof may be offered.—Final proof must.be maiade ie 
the entrymen themselves, or by their widows, heirs, or devisees, and 
can not be made by their agents, attorneys in fact, adminisiratars or 
executors, except in the cases hereinafter mentioned. In. order to | 
submit final five-year proof the entryman, his widow, or the heir or 


devisee submitting proof must be a citizen of the United States. As | 


a general rule commutation proof may be submitted by one who has 
| declared his or her intention to become a. citizen, but on entries made 
for land in certain reservations opened under special acts the person 
submitting commutation proof must be a citizen of the United States. 

(a) If an entryman becomes insane after making his entry and 
establishing residence, patent will issue to the entryman on proof by . 
his guardian or legal representative that the entryman had complied 
with the law up to the time his insanity began. In such a case if the» 
entryman is an alien and has not been- fully naturalized evidence of . 
his declaration of intention to become a citizen is sufficient. 

(b) Ifa person has made a homestead entry and afterwards died 
while he was serving as a soldier or a sailor during the Spanish- 
American war or the Philippine insurrection, patent will issue upon 
proot made by his widow, if unmarried, or in case of her death or 
marriage, then his minor orpnas children, or oe her; or their legal 
| representatives. : 
(ce) Where entries have Geek made for minor orphan. children of 


- soldiers or sailors, proof | may be offered by their guardian, 1f any, if 
the children are still minors at the time the proof should be made. 


(ad) When an entryman has abandoned the land covered by his | 
entry and. deserted his wife, she may make final or commutation | 
proof as his agent, cory if his. wife be dead pad the entryman has | 


DECISIONS RELATING TO THE PUBLIC, LANDS. - 651 


| deserted: ne minor children, they may make the same spiel: as his 
_ agent, and patent will issue in the name of the entryman. | 
(e) When an entryman dies leaving children, all of avhom are 


-. minors, and both parents are dead, the executor or administrator of 


the entryman, or the guardian of the children, may, at any time 
within two years after the death of the surviving parent, sell the 
land for the benefit. of the children by proper proceedings in the 


pr oper local court, and patent will issue to the purchaser; but if the : 
' Jand is not so sold patent will issue to the minors upon proof of 


death, heirship, | and oy being made ays such administrator or 
| panedien: | | ms 

40. How proofs may be mae —Final or commutation pees may 
be made before any of the officers mentioned in paragraph 16, as 
being authorized to administer oaths. to applicants. — | 

Any person desiring to make homestead proof should first forward . 
a written notice of his desire to the register and receiver of the land 


office, giving his post-office address, the number of his entry, the | | 


‘name and official title of the officét before whom he desires to make | 
proof, the place at which the proof is to be made,. and the name and 
~ post-office addresses. of at least four of his neighbors who can testify 
from their own knowledge as to facts which will show that he has — 
in good faith complied with all the requirements of the law. — 
41. Publication fees—Applicants shall hereafter be required to 
: make their own contracts for publishing notice of intention to make 
proof, and théy shall make payment therefor directly to the pub- 
_ lishers, the newspaper being designated and the notice prepared by : 
the register, . 
42. Dar y of officers before whom pr oofs are ronaae. —On receipt: of | 
the notice mentioned in the preceding paragraph, the register will. 
issue a notice naming the time,: place, and officer before whom the > 
proof is to be made and cause the same to be published once a week 


- for five consecutive weeks in a newspaper of established character 


and. general circulation published nearest. the land, and. also. post a 
copy of the notice in a conspicuous place in his office. 
On the day named in the notice the entryman must appear before 
the officer designated to take proof with at least two of the witnesses 
named in the. notice; but if for any reason the entryman~and his 

' witnesses are unable to appear on the date named, the officer should 

continue the case from day to day until the expiration of ten days, 
and the proof: may be taken on any day. within that time when the 


entryman and his witnesses appear, but they should, if it is at all ~— 


possible to do so, appear on the day mentioned in the notice. Entry- 
men are. advised that they should, whenever it is possible to do so, 
offer their proofs before the register ‘or receiver, as it-may. be: found 
necessary to refer all proofs made before other- officers.to a special. 
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agent for favectioution and report. before patent can issue, iale if 
the proofs are made before the register or receiver, there is less likeli- 
hood of this being done, and. there is less probability of the proofs 
being incorrectly taken. By making proof before the register. or 
receiver the entrymen will also save the fees which they are required 
to pay other officers, as they will be required under the law to pay 
the register and receiver the same amount of fees in each case, re- 
; gardless of the fact that the “proof may have been. oe before some 
‘ other officer. ; : : —_ 
Entrymen are cautioned deinee impr rovidently and adits 


- commuting their entries, and are warned that any false statement 


made in either their somiiutation or final proof may result: j in their 
indictment and: punishment for the crime of perjury. : 
43. Hees and commissions ——When a homesteader applies to make 


entry he must pay in cash to the receiver a fee of $5 if his entry is 


for 80 acres or less, or $10 if he enters more than 80 acres. And in 

addition to this fee he must pay, both at the time he makes entry 
‘and final proof, a commission of $1 for each 40- acre tract. entered 
outside of the limits of a railroad grant and $2 for each 40-acre tract. 
entered within such limits. Fees under the enlarged homestead act 
are the same as above, but the commissions are based upon the area of 
the land embraced in the entry. (See 87 L. D.,.546.) On all final © 


proofs made before either the register or péssiver, or before any other 
officer authorized to take proofs, the register and receiver are entitled 


to receive 15 cents for each 100 words reduced to writing, and no © 
- proof can be accepted or approved until all fees have been paid. - 
- In all cases where lands are entered under the homestead laws in 
Arizona, California, Colorado, Idaho, Montana, Nevada, New Mex- 
ico, Oregon, Utah, Washington, and ‘Wyoming. the commission due 
to the register and receiver on entries and final proofs, and the testi- 
mony fees under final proofs, are 50 per cent more than those above 
_ specified, but the entry fee of $5 or sag as a case may be, remains. 
the same in all the States. 7 
United States commissioners, United States court commissioners, 
judges, and clerks are not entitled to receive a greater sum than 25 _ 
cents for each oath administered by them, except that they are entitled | 
to receive $1 for administering the oath to each entryman and each 


final proof witness to final proor ny which has been reduced: — 
| to writing by .them. 


44, The alienation of all or any part of dhe: land embraced In a 
; homestead prior to making proof, except for the public purposes — 
| mentioned in section 2288, Revised. Statutes, will prevent the entry- _ 
man from making satisfactory proof, ‘since he. is: required to swear 
- that he has not alienated any part of the land except for the purposes - 
| mentioned 1 in section 2288, Revised Statutes. - 
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A mortgage by the entryman. prior ‘to final Sioa for the purpose | 
of securing money for: improvements, or for any other. purpose not 


_ inconsistent with good faith, is not considered such an alienation of 


_ the land as will prevent ie from submitting satisfactory proof. 
In such a case, however, should the entry be canceled for any reason 
prior to patent, the mortgagee would have ‘no claim on the land or © . 
| against the United States for the money loaned. 2 | 
Emep DENNETT, Commissioner. | 
errs | | 
| R. A. Banuiwnn, Secretar y. 


; CLASSIFICATION AND VALUATION OF COAL LANDS. 
REGULATIONS. 
DEPARTMENT OF THE INTERIOR, 
7 Washington, D.C, April 10, 1909. 
1. For the purposes of classification and, valuation; coal deposits 


a shall be divided into four classes: 


é # coals.. 


- (A) Anthracite, semianthracite, coking, and Sipdsuaae oonlas | 
~ (B) Hig gh- grade bituminous noncoking coals having a fuel value: 
of not less ‘than 12,000 B. T. U. on an unweathered, air-dried sample; 


_-.  (C) Bituminous coals having a fuel vale less than 12,000. — 
_ B.'T. U. on an unweathered, air-dried sample, and high-grade sub- 
’ bituminous coals having a fuel value of more than 9 900. B. qT. UL 


on an unweathered, air-dried sample ; 
(D) Low-grade. Cie coals having a Hei value below 
9,500 B. Ty U. on an suaeaneredy: alr- -dried sample, and’ all lignite 


CLASSIFICATION oF COAL LANDS. 7 


— 9. Vee ainderlwin by. Gaal were none vor which contain 14 inches 
_ or over of'coal, exclusive of partings, of class A, B, or C, or over 36. 


- inches of class. D, shall be classed as noncoal land. 


8. Lands containing coals of classes A and B of any thickness at 


ae ; depths greater than 3 ,000 feet, shall be classified’ as noncoal lands, | 


_ except where the rocks are practically horizontal and the coal lies | 

within two miles of the outcrop or pont at which it can be reached. .- 

by a 3,000-foot shaft. _ x 

4, Tands containing coals of ‘class C of any dade ata Aapin 

greater than 2,000 feet shall be classed. as noncoal land, except where 

tne rocks are practically horizontal and the coal lies within two miles. | 

or the outcreD, or es at which it. can be: reached by a 2 ,000- foot coo. 
| shaft. | ; | : wo 
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_ 5. Lands nning coals of class D of any thickness at a depth 
greater than 500 or shall be classed as noncoal land, except where — 
the rocks are practically horizontal and the coal lies within one mile - 

of the outcrop or point at we it can be reached by a 500-foot shaft, 


VALUATION OF COAL LANDS. 


6. The price of coal lands: of. classes A, B, and C shall be deter- 
‘ mined on the basis of estimated tonnage at the rate of one-half to 1 
cent per estimated ton for class C; 1 to 2 cents per estimated ton for 
class B; and 2 to 3 cents per estimated ton for class A, when the lands 
are within fifteen miles of a completed railroad, and half that much 
when ata greater distance, but the price shall in no case exceed $300, 


except.in districts which contain large coal mines where the character __. 


and extent of the coal are well known to the purchaser. When, how-. 
ever, topographic conditions affect the accessibility of the coal, the . 
_ land within the 15-mule limit may be given a lower valuation, but in — 
no case shall it be placed at less than the mininum. — 
7. The rates per ton in the preceding paragraph are based on the - 
assumption that only one bed of coal is present. If more than one 
_ bed occurs in any tract of land in such relationship that the mining 
_of one will not necessarily disturb the other, then for the second bed 
‘there shall be added. to the price of the first bed 60 per cent of the 
value of the second bed according to the schedule; 40 per cent of the 


~~. value of the third, and 30 per cent of the value of each additional bed, 


_ but the estimated price for coal shall in no case exceed $300, except 
in districts which contain large coal mines where the character and 
: ae of the coal deposits are well known to the purchaser. | 
. The tonnage shall be estimated for the purpose of waluanions on 

Ps Bt of 1,000 tons recovery per acre-foot. a 

9. The coal price of lands of class D shall be the minimum. pro- 
vided by law, $20 per acre when within fifteen miles of a railroad and 
$10 per acre when at a greater distance. 3 

10. In all valuations of coal lands any special conditions enhancing 
the value of the land for coal-mining purposes shall be taken into — 
consideration. ~ ee 

11. When only a part ofa sae legal subdivision is underlain 
by coal, the price per acre shall be fixed by dividing the. total esti- , 
mated onl values by the number of acres in the subdivision; but in. ° 
no case shall this be less than the minimum provided by law. 
12. When. lands which were at: time of classification more than 
- fifteen miles from a railroad are brought within the 15- -mile limit by 
the beginning of operation of a new road, all values given in the | 
original classification shall be doubled by the register and receiver. 

13. Except in case of entries-now pending, or entries made prior 
to classification, review of classiBieation or r valuation a -be had ony | 
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upon application therefor to the Secretary, accompanied by a showing 
clearly and’ specifically ; setting forth conditions not comes or known 
at time of examination. | | 
eERDEONO: _. 7 : 
R. A. Batrronerr, Secretary. 


AMENDMENTS UNDER SEC. 2872, R. S.—ACT OF FEBRUARY 24, 1909. 


CIRCULAR. | 


Department OF THE Iwrentr, 
- GENERAL Lanp Orrice,~ _ 
“Washington, D. C., April 22, 1909. 


Pagiiion and Receivers, United States Land Offices. 


GenTLEMEN: By act of February 24, 1909 (Public—288), section 
2372, United States Revised Statutes, 1s amended to-read as follows: 


SKC. 2372, In all eases where an entry, selection, or location has been or shall 

~ hereafter be made of a tract of land not intended to be entered, the entryman, | 
selector, or locator, or, in case of his death, his legal representatives, or, when 
the claim is by law transferable, his or their transferees, may, in any case com- 
ing within the provisions of this section, file his or their. affidavit, with such 
_additional evidence as can be procured showing the mistake as to the numbers . 
of the tract- intended- to be entered and that every reasonable precaution. aud | 


: exertion was used to avoid the err or, with the register and receiver of the land » 


district in which such tract of land is: situate, who. should trausmit the evidence 
“submitted to them, in each case, together with their written opinion both as to. 
the existence of the mistake and the credibility of every. person testifying 
thereto, to the Commissioner of the General Land Office, who, if he be entirely | 
satisfied that the mistake has been made and that every reasonable. precaution | 
and exertion has been made to avoid it, is authorized to change the entry and 
transfer the payment from the tract err oneously. entered to that intended to be | 
| enter ed, if the same has not been disposed of and is subject. to entry, or if not _ 
subject to entry, then to. any other tract liable to such entry, | selection, or loea- — 

tion; but the. oath- of the person interested shall in no case be deemed sufficient, 
in the absence of other corroborating testimony, to authorize such change of . 
entry, nor shall anything her ein contained affect the right of third per sons. 

The following rules are given which are to govern in the considera- “i 
tion -of applications to. amend entries, selections, or locations: | 

1. Applications for amendment must.be filed in the local “land 
office of the United States having jurisdiction over the land sought. 
to be entered,-and should be substantially in accordance. with the 
printed form Hecesath: This form may be used for. the amendment 
of nonmineral entries: where the applicant is either the original 
entryman, the asignee, or transferee, by making such modifications | 
as the facts may justify. Each awplention must be verified by the 
oath of the applicant and corroborating witnesses, and must describe | 
the land erroneously entered as well as that desired by way. of amend-— 
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: ment, by Biba section, ond and range; fae where the 
land. originally intended to be entered has been coed ofthe appli- . 
cant must describe that land also and show why he can not obtain it. 
2. The application must contain a full statement of. all the facts 
and circumstances, showing how the mistake occurred and what pre- 
cautions were taken prior to the filing of the erroneous entry, selec-. 
tion, or location, to avoid error in the description. The showing in ° 
this regard must be complete, because no amendment will be allowed — 
unless it is made to appear that proper precaution was taken to avoid 
error at the time of making the original entry, location, or selection ; 
and where there has béen undue delay in applying for amendment 
the application will be closely scrutinized and will not be allowed 
. unless the utmost good faith is shown and the delay explained to the 
- entire satisfaction of the Commissioner of the General Land Office. 
_. 8. The.application must also.show that no timber or other thing of 
value has been taken from the land erroneously entered, located, or 
selected; that the land sought by way of amendment is not papa 
or laud: by any adverse claimant; that it is of the character con- — 


%, templated by the law under which the claim is presented, and in cases 


of nonmineral claims the kind and quantity of timber on each legal 
: subdivision applied for must be stated. | 
4. Where no final certificate has been issued and the amendment i is 
sought by the original claimant, it must be shown that the land em- 
braced in the erroneous entry, location, or selection has not been sold,’ 
‘assigned, relinquished, or in. any way encumbered, and for this pur- _ 
_ pose the affidavit of the applicant, corroborated as hereinafter re- 
quired, will be sufficient ; but where final certificate has issued or where _ 


amendment is sought by a transferee, it must be shown by a certificate = 


from the proper recording officer of the county in which the land is 
situated, or by satisfactory abstract. of title, that the applicant is the 
_ owner of such land under the entry, location, or. selection, as the case 
may be, and it must also be shown that there are no liens, unpaid 
taxes, or other incumbrance charged against the land. Where. patent. 
_ has bec issued reconveyance of the land embraced in the patent must 
be made by. deed executed by the claimant and also by his wife, if he 
be married, in accordance with the laws governing the execution of 
deeds conveying real estate in the State in which the land is situated, 
which deed must be recorded in the proper county office and accom-- 
panied by ‘a certificate from the recording olficer, or a satisfactory — 
abstract showing the title 'to be clear and free from incumbrance.. 7 
5. The affidavit of the applicant must be corroborated by at least. 


two witnesses who have been well acquainted with him for a sufficient 


length of time to enable them to testify as to-the character and reputa- 
tion of the applicant for truth and veracity. Also, at least one wit- 


ie 
) 
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ness must make affidavit, showing that he has personal knowledge of 7 
the facts concerning the alleged mistake, what opportunity he had 


for learning the facts, and. setting out fully all pertinent knowledge 
he has relative thereto. The witness who testifies as to the facts from _ 


his personal knowledge may be one of the witnesses ee as to- 
the truth and veracity of the applicant: : 
aa 6. The affidavit of the applicant must be executed before the regis- | 
ter or receiver of the land officé where the application is made or be- 

- fore a United States Commissioner or commissioner of the court exer- 

_ cising federal jurisdiction 1 in the territory or before the judge or clerk 
of any court of record in the county, parish, or land district in which 
the lands are situated, as required by. the act of March 4, 1904 (33 | 
- Stat.; 59). The corroborating affidavits may be. made betore. any 
| officer authorized to administer oaths and using a seal. | 

7. When an application to amend is filed in your office, you will’ 
make proper notations on your records and forward it to the General 
Land Office with your monthly returns, with your recommendation — 

written at the place indicated in the form, and thereafter you will © 
make no disposition of the land applied for until instructed by the 

General Land Office. 

8. When an application to amend is iced: in the Ginéeal read | 
Office, together with proper report and recommendation from the 
register and receiver, it will be considered, and, if found satisfactory, 
ithe amendment will be allowed and proper correction made on the 
records, of which you. will be duly advised, to the end that the neces- 
sary corrections may be made on the eee of your office and the - 


applicant: properly notified. Where an ae es is denied, an ap- | 


"peal may be taken to the Department. | 
9. Where amendments are allowed of claims upon aie Rnal poo 7 
has been submitted and publication or posting of notice is required, 
republication of notice ‘applicable to the class of entry for which. 
application to amend is made will be required;.and if the land sought .__ 
by way of amendment is the land originally intended to be entered, | 


- the witnesses who testified when the final proof was made on the 


erroneous entry must make affidavit showing that the land described 


in the application for amendment is the same land to which they - . 


. intended to refer in their testimony, formerly given. If, however, 


the same witnesses can not be secured, or if the land sought by way — _ . 
of amendment is not the land originally intended to be entered, new | 


proof must be made. | 
10. The act in terms provides for sinahdenant in all cases where © 
an entry, selection, or location has been or shall hereafter be made of . 


_a-tract of land not intended to be entered, and therefore, perhaps, 


if strictly construed, provides for amendment only In cases ‘where = 
~ 58566—vor 37—08——42 _ 
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there has been a mistake in description or numbers of the land orig- 
inally intended to be entered. However, under the supervisory au- 
thority of the Secretary of the Interior, the Department will allow 
amendments of entries made under laws which require settlement, 
cultivation, or improvement of the land entered in cases where, 
through no fault of the entryman, the land is found. to be so unsuit-~ 
able for the purpose for which-it was entered as to make the com- 
pletion of the entry impracticable if not impossible. In such cases 
at least one legal subdivision, approximating 40 acres in area, of. 
the land embraced in the original entry shall be retained, and the 
tracts included by way of amendment must be contiguous thereto. 
Furthermore, in such cases and as an assurance of good faith, the 
application to amend must be filed within one year from date of the 
original entry. Applications for such amendments may be made 
under the rules given above, and on the prescribed form in so far as 
the same are applicable. A supplemental affidavit should also he 
furnished, if necessary, to show the facts. | 
11. Where entries, selections, or locations are acpelly cit 
by the land department, as where the lands are not subject to such 
entries, selections, or locations, amendments will not be allowed be- 
cause ‘such claims, being invalid, should be canceled, and upon can- 
cellation thereof a new entry, selection, or- location may be allowed 
as though the former had never been made. _ | 
‘The circular of February 29, 1908 (36 L. D., 287 \ ca all ee 
‘circulars or instructions ‘concerning amendments incompatible~here-. 
with are hereby revoked. ee, ee 
‘Very respectfully,  Frep Dinnerr, Commissioner. 
Approved: i eS 2 
R. A. Banincer, Seoretary. 


APPLICATION FOR AMENDMENT OF ENTRY, SELECTION, OR LOCATION OF 
AGRICULTURAL LANDS. : 


(Approved by the Secretary of the Interior April 22,.1909.) 


DEPARTMENT OF THE INTERIOR, 

U. 8. Land Office at : 

I, ———, of 7 . (give post-office address), having made 

entry (selection or location) for the , section , township 
aes range ts meridian (describe former claim by subdivision, 

section, township, range, and meridian), hereby apply to amend the same so 
_ that the description when amended will read as follows: , Section . 
, township , range _- meridian (describe land in above 

manner) : ‘and, being fir e duly SWOrn, ‘upon oath say: That I or iginally, intended: | 

to. ‘enter the ‘section = , township. —, range: a Sa 

mer idian (describe lands ae intended to ce . 
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I aes not sold, fesipned suai realy or - relinquished the lands eb tacad in 
my said former claim, nor agreed. to do so; nor have I taken from said land any — 
timber ot other thing of: value. | (Set out fully below all of the facts showing 
how the mistake occurred, the precaution taken to avoid error, the grounds upon. 
which the epee aen is based, ete., as oe by the regulations. ) 


NR re ee rr ee rm ee re er i a i ie rn a a eee em ee 


a tw rr ei a re ae ee 


I am well acquainted with the character of the land now applied. for and | 
with each and every legal subdivision thereof,. having: passed: over each and 
: every legal subdivision thereof, and from-my per sonal knowledge I swear that 
there is not to my knowledge. within the limits thereof any vein or-lode of 
quartz or other rock in place bearing gold, Silver, cinnabar, lead, tin, - copper, or 
“any deposit of coal; nor within the limits of said land any placer, cement, 


‘gravel, or. other valuable mineral deposit ; nor is there any salt spring: or de- 


posits of salt “in. any form sufficient to render it chiefly valuable ther efor; that 
no portion of said land is claimed for mining purposes under the local customs 
or rules of miners or. otherwise ; that. no portion of said land. is worked: for 
mineral during any part of the year by any person or persons; that said land | 
is essentially nonmineral land;-dnd that my application ehereter is not for the 
_ purpose of. fraudulently obtaining title. to mineral land; that the land applied 
for is not occupied nor claimed by any adverse claimant. | 
The. char acter of the land applied for is as follows: (Describe the aan acter: 
of the land by legal subdivisions and. state amount and kind of ber on each 
_ subdivision, if any. yo | 


ee ee rm rs rm re er ri rr re ee ee er a ee te ee es ee ae ee ee 








(Sign here with full Christian name. =). 


I hereby certify that the sirerouily affidavit was read. és or by affiant’ in. my 
_ presence before affiant affixed signature thereto; that affiant is to me per sonally 
known, or has. been satisfactorily identified before me by ——— (give 





- full name and post-office address) ; that I verily believe affiant to be a qualified — 
: applicant and the identical person hereinbefore described ; and that said affi- - 


-davit. was. duly subscribed and sworn to before me, at my office, in 
(town), — —, (county and State), within the - 
ee district, this - — oy, of , 19. . 




















9: 








‘(Oficial designation of officer. y 














We, (give full Christian name), of - mi sive fall - 
post-office address), years of age, and by occupation , and | 
(give full Christian name), of —-— ——— (give full post-office ee 
years.of.age, and by occupation — , do solemuly swear that we . 














dress), 








have been neil acquainted: with the above. spoleane: for. —— years and eet 


years, respectively ; that we have read the statements made by him above; that 
he is a per sou a trath and veracity 5 ; and we believe said statements to be true, 








( Sign tne with full Christian name.) 








_* 


(Sign here with full Christian name.)- 
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. I hes Sig. asnies that the foregoing affidavit was read to or by affiants in my 
presence before affiants affixed signatures thereto; that affiants are to me per. 
sonally known, or have been satisfactor ily identified before me by - : 
(give full name and post-office address) ; that I verily believe affiants to be. 
credible witnesses and the identical persons hereinbefore described, and ‘that 
said affidavit “was duly subscribed and sworn to before me, at my office, in 
(town), — ; (county and State, within the 
land district, this ——- day of , LO—. 7 





























? 
r 


(Official designation of officer.) 








- Notre: In addition to above, an affidavit by at least one witness having -per-. 
sonal knowledge of the facts concerning the alleged nistake must be furnished, | 
showing what opportunity he had for learning the facts, and setting out fully. 
all pertinent knowledge he has eRYe thereto. No form-is given for said - 
affidavit. : : oe 





UNiten Stati Lanp Orrice at me 

| : 154. - 
We eueiae cer tity that the ere application is for surveyed land and: that 

there is no prior valid adverse right to the same. We recommend that the 

application be 











ar ca rd at ny gee pee ee ce ew ce ae ie ge ee ce ee we Ed See ce re ee re en ee ee ee ee ee en ee a ce nn ee ee ee ee ee ei ee 


——— ---—_—_., Register. 





, Receiver. 


e SECOND HOMESTEAD UNDER ACT OF APRIL 28, 1904—COMMUTATION , 
UNDER ACT OF FEBRUARY 8, 1908. 


Winuiam R. BuRKHOLDER. 


A second homestead entry . made under the act of April 28, 1904, which forbids _ 
commutation of entries made thereunder, may be perfected under the act 
of Merve 8, 1908, which permits ‘commutation. 


First Assistant Secretary Pierce to the Comsnistioner of the General 
(O.L.) © — Land Office, May i 1909. _ (0. J. G.) 


An appeal. has been filed by William R. Barkholdes from the 
decision of your office of January 26, 1909, sustaining the action of 
the local officers in. rejecting his application to commute under the act 
. of February 8, 1908: (35 Stat., 6), second homestead entry. made by 
him -under the act of April 28, 1904 (83 Stat., 527), for the SW. 4, 
Sec. 4, T.4.8., R. 18 E., Chamberlain, South Dakota. | 
. March 380, 1901, Burkholder re one homestead entry No. 
4051, Sioux series, se re SW. +4 NE. 4, SE. + NW. 4, Sec. 18, T. 106. 
N,, R. 74 W., and SE. 4 1 NE. 4 4, See: 13, T. 106 N., R..75 W., which 
was canceled on relinquishment June 22, 1902. | | 





aif rejection is recommended, set out reasons therefor. 
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May 8 1907, he ieesplied to make eons homestead ne for the 
first described tract under the act of April 28, 1904, alleging that on ~ 
account of financial loss and an unfavorable season, he was unable 
to perfect his ey of the second described tract. Said act provides 
"in ‘part: | . : | 
That.any person who has heretofore: made entry under the homestead laws, 


but who shall show to the satisfaction of the Commissioner of the General — 
- Land Office that he was unable to perfect the entry on account of some una-. 


- yoidable complication of his personal or business affairs, or on account of honest 


mistake.as to the character of the land; that he made a bona fide effort to. 
comply with the homestead law, and that he did not relinquish his entry or 
abandon bis claim for a consideration, shall be entitled to the benefit e the 
homestead laws as though such former entry had not been made. keane eh Le ea 

Sec. 3. That commutation under the provisions of section twenty-three hun- 
dred and one of the Revised. Statutes shall. not. be. allowed, of an entry made 
under this act. 


July 18, 1907, it being found that Barkholdse alleged oe suffi- 
cient. to justify the same, your office afforded him the privilege of 
making second homestead entry under section one of the act of oe 
28, 1904, which he accordingly exercised July 27, 1907. 

Nowembei 14, 1908, he applied to commute fis said second home- 
‘stead entry under the act of February 8, 1908, which provides: 

- That any person who, prior to the passage of this act, has made entry under. 
the homestead laws, but from any. cause bas lost, forfeited, or abandoned the 
same, shall be entitled to the benefits of the homestead law as though such ° 
former entry had not been made, and any person applying for a second home- 
stead under this act shall furnish the description and"date. of his former entry: 
Provided, That the provisions of this act shall not apply to any person whose 
former entry was canceled for fraud, or who relinquished the former. ced for 
a valuable consideration. ; 

The application to commute was rejected by the local officers for. 
the reason that Burkholder’s second entry, having been made under ~ 
the provisions of the act of April 28, 1904, the commutation of said 
entry was prohibited by law. Your aie affirmed their action, hold- 
ing that there was no provision of law under which he could have 
been allowed to make second entry, except under section one of the 


act of April 28, 1904, and that there is no provision of law under 7 


which he may now be allowed to change his filing So that it will be : 


.. an entry under the act of February 8, 1908. 


The showing made by the applicant, which was and t to be suf 


- cient to entitle him to make second entry under the act of: April 28 | 


1904, is also sufficient to bring him within the act of February 8, 
1908. The latter act is remedial and its. Janguage comprehensive. 
The entire question hinges upon the expression “ shall be entitled to ~ 
the benefits of the homestead law as though such former entry had — 
not been made.” One of the benefits of the homestead law is the . 
right to commute. The applicant here is a person who ‘made a 
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former entry and lost the same prior to the act of February 8, 1908. 
He is, therefore, entitled to all the benefits of the homestead law, iIn- » 
cluding the right to commute. Upon showing only that the former 
- entry was not canceled for fraud, or relinquished for a valuable con- 


sideration, the act eliminates the: consequences of the former entry _ 


and confers upon applicant all the benefits. of. the homestead. 


which includes the right to commute. _ 
The act of February 8, 1908; was clearly “atended to. eee the 


act of April 28, 1904, oad. ihe object. of the acts being the same, to-.  ~ 


_ cover the whole. ai ect matter of second homestead entries. To grant 
| this applicant the benefit of. commutation does not involve a change: 

of filing, but merely accords him under a second entry already minde | 
the benefit of subsequent leg gislation on that subject. In other words, 


the act of 1908 was intended to operate upon all existing unperfected — 
second homestead entries, as well as those made under said act. The | _ 


word “ entry ” is not restricted i in its meaning, but has been held by — 
- the courts to mean the entire proceeding for obtaining title from the © 
“government, as well as the first step in such proceeding. | 


The decision of your office herein i is reversed, and the papers | are 


returned for appropriate action. 


FEES—CONTEST PROCHEDINGS—REDUCING TESTIMONY. : 


Circorar. | 


a a 


‘Drparrwent or THE Inrearor, , S 
 Generat Lanp Orrice, 

—- | Ra are Dz G:, Mt ay 1, 1909, 

| Recrsters AND . Rucervers, if, 

| ss Ondted States Land oe - | 

- Sirs: Paragraph 9 of the circular of May 16, 1907 (35 L. D., 568, 7 

- 571), and the circular instructions in modification thereof, dated | 


-. March 30, 1908, are hereby revoked. 


" Hereafter: the estimated cost of reducing to writing all ae testi- 
~ mony to. be taken before the register and recelver in a contest case 
shall be collected in advance from the contesting parties on the date 


. of the hearing ‘before the hearing is begun, or, under Rule.58 of 


| Practice, the party liable thereto may be required to give security in 


- advance of trial, by deposit, in a reasonable sum or sums, for payment —_ 


of the cost of transcribing the testimony. Receipts. will issue for 


~ the amounts collected in accordance with paragraph 6 of the depart-. . 

mental order dated June 1, 1908, embodied in the circular of June 

10, 1908 (37 L. D., 46). If any additional amounts above the esti- 
ea mated cost are collected, additional receipts will 1 issue on ane | 
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~ the amounts deposited to the official credit of the receiver, as héerein- 
after directed. Moneys so receipted for will be deposited to. the 
official credit of the Receiver of Public Moneys as “ Unearned Fees 
and Other Trust Funds” and so held until the complete record in’ 
the case In connection with which deposited has been transcribed and 
filed in the local land office, when payment may be made-to the con- — 
test clerk and the “ net balance,” exclusive of such payment, deposited — 
to the credit of the Treasurer of the United States, and any. exeess 
amount returned to the proper parties: Report. will then be made of 
such collections and expenditures, as heretofore, upon the “Abstract 
of Collections and Expenditur es in Contest Cases ” (Form 4-146a). 
| ‘Very se | | 
| Fre ) Dexxern, Commissioner. 
“Approved: i : 
| BR A Bauuiome, ‘Seer etary. 


—— et 


7 ‘PROCEEDINGS BY GOVERNMENT_INTERVENTION BY STRANGER-PRO- ae, 


Pais aed SECTION T, ACT OF Deas By 1891. 


_ Cuanpumr v, Haynzs ET AL. 


Afier fhe: expir ation: of the two-year per iod fixed by fhe. proviso to section. 7 of 

- the act of Mar ch 3, 1891, a stranger will not be allowed to intervene and 
take part as plaintiff in the prosecution of a proceeding commenced by the 
government within that period. - ne 


| First Assistant Seor etary Pierce to liye Er ee of the ee 


(CF. W. Gy) ie a@ Land Office, May 8, 1909. — | (J. HL i: eo 


"September O8 1900, Edwin, A. Haynes iad homestead ‘entry 


“a 4 . No. 18068, Oregon City. Sone now 0890 Portland series, for lots oe, | ty 
and 24 and S. j SW. 4 NW. 4, See. 17,8. 4 SE. 4 NE. 4, NE. | SHE. 3 


and SW. 4 1 NE, 4, Sec: 18, -IT.9 S., R. 10 Woy i in the foraer Siletz 
‘Indian ‘ecenvanon and the same was commuted to cash entry. No. 
7310 on March 7, 1902. 

All the entries in the said former reservation were suspended by 
your order of March. 25, 1903, and on March 26, 1908, you directed 
a special agent to make an a of all entries within the said | 
area. . 
November. 4, 1903, Special Agent A. J. Hobbs. telegraphed your 
office requesting that no patents be issued for lands. within said — 
area. November 7, 19038, the said special agent made. written report | 
- sending list of entries ana stating that. the said entryman Haynes 
_ mortgaged his land to Neff and Son on March 6, 1902; that he had 
reliable information that Said entry a and, others were not made In good 


3 
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faith but were made in the interest of other parties ; that it was the 
general rumor that the entrymen mentioned in the list never com- 
plied with the homestead law, and he requested that no patents issue 
pending further investigation. This report was sufficient itself to 

prevent the running of the statute. 
November 28, 1908, Special Agent H. T. Jones oe a report 
' against the said entry, wherein it is alleged that said entryman did 
not reside upon, cultivate, or improve the same in good faith, and 
that the residence of entryman on said land consisted of mee 


7 visits. of short duration. 
— July 10, 1908, the local office teabeniitied a duly corroborated aff 
— davit of sonteat by Arthur E. Chandler against the said entry, and 


by your letter of December 22, 1908, Chandler was allowed to inter- . 
. -vene in the case, and the local affiderd were directed that.in the event 
he failed to avail himself of the privilege, they should procerc against | 
the entry upon the special agent’s charges. —_ 

George L. Neff, transferee, filed a motion to dismiss the proceedings | 
against the entry, and requested that patent issue under the proviso | 
to section 7 of the act of March 3, 1891. The said motion was denied 
| by your decision of March 8, 1909, wher eupon Neff has appealed. 


One of the errors aed by eepellant: is that the report of Spe- co 


cial Agent Hobbs was not sufficient to prevent the running of the 
statute, and that the report of Special Agent J ones sets up new matter 
which i is not allowable after the expiration of the two-year period. 
The preliminary action taken by the government regarding entries 
‘in the said former reservation affected all entries therein, and the said 
" orders as recited above are the same in this case as appear in the case 
of George Rilea e¢ al., decided by the Department April 30, 1909, . 


wherein it was held that the order directing investigation within the 


two-year period prevented the running of the statute. For the rea- 

‘sons therein stated, it is held in this case that. the said statute was 

prevented from running, irrespective of the said agents’ reports. — 
Your action in allowing intervention by Chandler was based on the 

ruling in the case of John N. Dickerson (35 L. D., 67), and cir cular | 

“P” of April 24, 1907.. The said circular, however, ¥ was revoked by as 

order approved March 22, 1909. ‘ 

_ It was stated in the case of Milroy v. Jones (36 L. D. | 438) t that: 

| “The government may avail itself of the services of an individual in the prose- 


~ eution of. proceedings commenced by. it within the statutory period, but no right 
is acquired. or conferred by reason of said assistance except such as accrues to. 


. the public generally by the restoration of public lands to entry. 


However, it-is not believed that any good purpose can be served by — | 
allowing ‘a stranger to intervene and take part as plaintiff after the | 
mee of the two- year period at a tine when he can not under the law 
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gain a preference ach of entry. He might by. such acer incident- 
ally gain an advantage over other applicants by being thus placed in 
a position to receive notice of the cancellation of the entry under | 
attack in advance of the general public. Such intervention also com- _ 
plicates proceedings and “leads to confusion. ‘Good practice requires 
that the Government proceed in such cases solely in its own name and 

in furtherance of its action begun within the two-year period. : 
~ It is not necessary that the charge be formulated within two years | 
from the date of issuance of the final ga As was. stated in 
the case of John L. Maginnis (33 L. D., 306) : 


Any proceeding by the gov ernment challenging. the validity of any par ticular 


-entry, or any investigation initiated because of the supposed invalidity of- os a 


entry, before the lapse of two years from the date of final certificate, 
effective to take. the entry out of the confirmatory opetaon of the PEOyie2 = 
section 7 of the act of March 8, 1891. 


See also case of Cora M. Bassett et al. (iI LD. tives ane “Menasha | 


_ Wooden Ware Company, assignee of William Gribble (87 L. D., 329). 


In this case the action of the government had prevented the run- 
ning of the statute. Hearing ania be ordered upon a charges of ae 
the special agent. — 

The application of Chandler me be allowed to. intervene 1s denied. 
— Your decision 1 is modified accordingly. | 


CHIPPEWA LANDS—EXCHANGE OF ALLLOTMENTS—SECTION 3, ACT OF | 
| MAY 28, 1908, | 


f 


" Lysrruction S. 


‘Derarmient OF THE ivaeaion 
| 3 GrneraL Lanp. Orrice, 

7 | W i dD. C., M fay 3, 1909. 
| Reareter AND Recerver, 
Cass Lake, M innesota. 


See 


Sirs: Your attention is invited to the provisions a section 3, of ve 
act of May 23, 1908 (85 Stat. ., 268), which reads as follows: 


That any Indian having an allotment within the limits of the National: Forest . 
-ereated by this act is hereby authorized to relinquish such allotment and per- | 
mitted to take another allotment in lieu thereof ‘outside such National Forest, 

under the direction of the Secretary of the Interior; and the allotments of any 


deceased. Indians Jocated within the boundaries of said. National Forest shall . ; 


not hereafter be’ disposed of under section seven of the act of June twenty- ~ 
| seventh, nineteen hundred and two- (volume thirty-second Statutes at Large, 
"page two hundred’ and forty-five) ; but the heirs of said deceased Indians shall _ 
have the right, with the consent of the Secretary of the Interior and under such . 
rules as he may prescribe, to relinquish to the United States the lands covered 
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by” such allotments and to select surveyed, unappropriated, unreserved - land 

_ within the limits of any of the ceded Indian Jands in the State of Minnesota _ 
and outside of the National Forest hereby created in lieu of the land covered 

' by such-allotments; and the lands so relinquished by the Indians or their heirs 

shall thereupon become part of the said National Forest. | . 


es Under this law any Indian having an allotment of lands inside: 
. the National forest created by. said act will be allowed to relinquish 


the same and take in lieu thereof an allotment of lands of like charac- = 
. a outside of such National forest; that is to Say; lands classified’ as 


“agricultural lands,” may be faleons in lieu of “ agricultural lands,” 
a. ‘pine lands” may be exchanged for either “ agricultural ” or” 
— “nine” lands, but-only for “ pine lands” when the amount. of pine ; 
~ timber standing on both tracts is approximately the same. 


Such showine must be made in-each case as will satisfy the Super-. | 


_. intendent of Leech Lake Agency of the character of the land, and he. 


will submit with his report the papers and facts upon which he bases - 
his recommendation for a change of allotment. — | 
2. Should an Indian desire to exchange his allotment under the ise | 


quoted to include land. classified as pine, where. the. timber has not _ 7 
been sold, and rule 1 is not applicable, he may do : so, subject to the = 
right of a future purchaser to remove. the timber prior to July 1, 


7 1912, and in such case the Indian will not be required to remove to the 7 
new allotment prior to the removal of the timber. | | 


8. Should an Indian desire to exchange his allotment. under mee 7 a | 
law to include lands classified as pine,. where the timber has been - 


sold, he may do so, subject to the right of the purchaser to remove the 
titaber prior to J uly 1, 1912, and in such case the Indian will not be | 
required to remove to the new allotment prior to the removal of the 
timber. | =, 
4, Under this law an Indian may tadce bis aitoument on any of the | 
ceded Chippewa reservations, on lands subject to allotment, without: 


= being restricted to the reservation on which his present allotment 1s | 


located. 

5. The forapaine dies will apply to an erenwiiee. of allotment by | 

_ the heirs of a deceased allottee under the act. 

6. The Commissioner of Indian Affairs and Superintendent of 
Leech Lake Agency will be furnished a. eR of this letter ae their — 
| information and guidance. : | | - 

Very i cata 28 “a . & a 

3 se Fre Dennett, Commissioner. 

= eo eee: | | us 

RAL Bantrnosr, Habvctirye. 
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. RAILROAD GRANT—ADJUSTMENT—SELECTION OF LANDS IN ABAN-. 
oa MILITARY iS SON. OF JULY 1, 1898. o 2 


: rr 


NorrHern Pacrric Ry. Co. 


‘ Congress haviae by the acts of July 5. 1884, and pores 23, 1804, i rove a 
special and exclusive mode.for the disposal of lands in abandoned military 
reservations, such lands are’ not subject to selection by the Northern 

_ Pacific Railway Company under the act of July 1, 1898. 


‘a First Assistant Secretary Pierce to the Commissioner of the General -_ 
4 Land Office, May 3, 1909. (RW. C.) 


| This j is a. motion on behalf of the Northern Pacific Railway Com- - 
pany. for review of departmental decision of February 27, 1909 (not. | 
_ reported), affirming your office decision of June 6, 1908, holdine for 
cancellation a: list of selections filed by said Soman under: the act ~ 
of July 1, 1898 (30 Stat., 597, 620), as to the SW. 4-SW. 4, Sec. 35, 
T. 186 N., R. 59 W., Pima land district, North Dakota, because a 


7 said tract i is a part of the fermer Fort Rice military reservation.: 


The action of your office, and that of the Department 4 in affirmance | 
: thereof; was put upon the ground that as the lands applied for are 
part: of an abandoned military reservation restored for disposition, 
under and in accordance with the provisions of the acts of July 5, 
1884 (23 Stat. , 103), and August 23, 1894 (28 Stat., 491), it was cabiect 
to disposition only as provided for in those acts and: was not therefore | 
subject to selection by the pmey ony under the act of J uly ” ; 
1898. | | 
‘The motion for review ‘earnestly questions the. correctness ‘oe nie 
conclusion and urges that it is in conflict with departmental decision 
of January 23, 1909, in the matter of certain selections made by said 
company. fo lands: restored to. the public ‘domain by the act of 
May 1, 1888 (25. Stat., 183), the same being a portion of the land 
ceded by the Gros Ventre and other. Indians. - 
The question as to the status of lands in abandoned eal reser- - 
_ vations was fully considered in the case of State of Utah: (30 L. D.,. - 
301). In that case the State sought to make selection of certain lands a 
within the abandoned Fort Crittenden military: reservation under — 


its grant made by the act of July 16, 1894 (28 Stat., 107), ‘for the + — 2 
| establishment and maintenance of an Hae pe for the blind, which ~ ea 


~ grant was to be satisfied by selections made “ from unappropriated 7 
public lands” within said State. In denying the claimed right of 


said: 


“The acts of July 5, 1884, and eee 23, 1894, are ‘of restricted application . 
aaa relate only to. abandoned military reservations, Congress could have di- . 
rected that upon the abandonment of a military reservation, the lands embraced 
therein should be restored to the public domain for disposition generally under 
the land laws, or ‘should be euerice to disposition only in. a designated mode. 


the State to resort. to said Jand i in the satistaction of its grant it-was © rs 
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The latter course was. saepind: The act of July 5, 1884, directed that when- 
ever, in the opinion of the President, any lands within any military reservation 
had or should become useless for military purposes he should cause the same 
to be placed under the control of the Secretary of the Interior “ for. disposition 


as hereinafter provided.” Then followed provisions for the survey, appraise- 


ment, and disposition of the lands. Lhe act of August :23, 1894, extended the _ 
mode of disposing of the lands embraced in a certain class of abandoned mili- 


- tary reservations, including the one under consideration, by also subjecting them 


to the. settlement laws, meaning thereby the homestead and townsite laws (29 
L. D., 505), but the policy of the prior act of securing. to the government the 
benefit of any enhancement in value of the lands resulting from their former 
use was adhered to,-it being provided: | 

“That persons who enter under the homestead law shall pay. for such lands 


not less than the value heretofore or hereafter determined by appraisement, nor - 
less than the price of the land at the time of the entry, and such payment may, ~ 


at the option of the purchaser, be made in five equal installments, at times and. 
at rates of inter est to be fixed by the Secretary of the Interior.” 

It does not’ appear to have been the purpose of the act of August 23, 1894, to 
repeal the act of July 5, 1884, or to wholly supersede it as to any abandoned 
military reservation, but rather to enlarge the authorized mode of disposing of | 


- the public lands within abandoned military reservations of the class described 


in the later act, and when the two acts are construed together, as they must be, 


it is. plain: that it was the purpose of Congress to provide in said acts an exclu-.. 
- sive mode for the disposition of the public lands within. abandoned military 


reservations. The two acts must be read as. though all of their provisions were . 


embraced in one act of the later date, and when so read we have a statute 


i 


which dmong its earlier provisions declares that lands within abandoned mili- 


tary reservations shall be placed in the control of the. Secretary of the Interi ior 
“ for disposition as hereinafter provided,” and then specifies the methods of dis- 
position intended. ‘These do not include selections of lands by a State in satis- 
faction of a grant in quantity and without location. Because of the enhanced 
value of lands in abandoned military reservations, or because of other reasons 
erowing out of their former use and surroundings, it was deemed more con- 
ducive to the public interests to.set them apart for disposition in certain desig- 
nated modes, to the exclusion of all others, than to unconditionally restore them 
to the public domain. (See case of R. M. Snyder, 27 L. D., 82.) In this sense 
they are appropriated—not disposed of in the sense of sold or its equivalent, 
but set apart for disposition in a particular manner in pursuance of a- ‘defined 


policy. This appropriation does not place the lands. beyond the power of other 


disposition by Congress, but, so long as it stands, unaltered, controls the secre- . 
tary of the Interior under whose direction the State selections in 1 question must ° 


be made. | 

The act of J uly 1, 1898, supra, ‘under ehick the selection in ques- 
tion was made, provides ‘for the adjustment of conflicting claims 
within the limits of the-Northern Pacific railroad grant by extending 


‘to the claimant, as against the grant, the. privilege of an election to — 


either retain the lands claimed or transfer the claim to other lands 
without the grant, and in the event the claimant elects to retain the 


lands within the grant, the railroad company, upon making relin- 


: guishment of such lands, is to be entitled— 


to select in lieu of the land relinquished an equal quantity of public lands, sur: | 
veyed or unsurveyed, not mineral or reserved, cra ny valuable tor stone, iron, . 
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or coal, and free from valid adverse claim or not occupied by settlers at the tinie 
of such selection, situated. within any State or Territory into which such rail- 
road grant extends, and patents shall issue for the land so selected. as eee it 
had ‘been originally granted. : 


I find nothing in the act of 1898 , SUPTA, indicating a change of policy 
respecting the disposal of lands within abandoned. military reserva- . 
- tions or indicating a purpose to subject. those lands to selection under 
said act. It is undoubtedly true that these lands are no longer re- 
served in the technical meaning of that term. The very purpose of 
the acts of 1884 and 1894, before referred to, was to relieve them from 
that technical condition ; ; nevertheless, the limitations upon their dis- 
position. imposed by said acts, especially in view of the fact that the 

homesteader is required in ad title thereto to pay the appraised 
price of the lands, clearly reserve them as against selection of the 
character provided for in the act of 1898, under which the. conpeny is. 
asserting claim. | 

With respect to departmental decicon of January 23 last, invole: 
ing certain former Indian lands restored to the public conan by 
the act of May 1, 1888, supra, it is sufficient to say that none of the 
considerations infucneine: the limitations: ‘upon the disposition of 
lands formerly within abandoned: military reservations, found in the 
acts of 1884 and 1894, was present, nor was the legislation of 1888 of” 
the same restrictive shaetetse: ~It follows that said decision is in’ 
_howise controlling with regard to the disposition of the lands here 1 in 
question. | 

The previous fees of the Dene denying the right of the 
company to make selection of these lands 1 is adhered to, and the motion 
for review is denied. 


Nebae ». Norruern Pacrric Ry. Co. | 


Motion for review of departmental decision of June. 17, 1908, 36 
L. D., 526, denied by First Assistant iad Fierce, J May 4, 1909. : 





EOREST RESERVE LIEU SELECTION—V ACANT LAND—PATENT. 
Santa Fr Pactetc R. ‘Rz Co. VD. NORTE Pactric Ry Co. 


'The word “vacant ” .in the act of June 6, 1900, wiicli declares that only 
“ vacant surveyed nonmineral public. lands which are subject to homestead 
entry * may be selected under the act of June 4, 1897, contemplates not only 
‘land which is not: occupied, but also land which is not. appropriated, not. 
reserved, and for which no claim has been presented under any of the laws 
providing for the disposition of the public domain. 

The land department is not bound under the broad principles announced in fhe 
decision of the supreme court in. the case of Sjoli v. Dreschel to allow a 
selection under the act of June-4, 1897, for land embraced in a prior rail- 

road indemnity selection, merely bécause at the time of the presentation 

of such cee the. oe selection had not been EONS: ; 
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| The mere - fact: that patent was ee eacousie issued upon | a railroad indemnity | 
selection without awaiting the expiration. of the period . within’ which an 
applicant to select the same land under the act of June 4, 1897, was’ 
E entitled under the Rules of: Practice to appeal from the rejection. of such | 
application, will not warrant the institution of suit to vacate the patent, — 
where it appears the patentee is entitled to the land and cancellation of 2 
| the patent would have to. be Aollowed Dy the issuance of a new patent to” 
_. the same patentee. | AE 


First Pee Seeretary Pierce to the Cimietey the General 


(F.W.G) Land Office, May 4, 1909. = (8. W. W.) 


The Santa Fe Pacific Railroad Company ong appealed from your” | 


office decision of November 4, 1908, rejecting its apples ons to: select 
under the act of June 4, 1897 (80: Stat, 11), the N. 4 SE. 4, S. 4 SE. 4, 
_ Sec. 8, T. 54 N,, R.18 W., Duluth, ‘Minnesota, land district, 

| The record shows that said isnds were selected October 17, 1883, 


"as second indemnity by the Northern Pacific Railroad Company - 


under the provisions of the joint resolution of 1870; that. such selec- 
tion was held for cancellation by your office August 15, 1901, because 
of invalidity of base, upon which valid base was ee by the — 

company | March 13, 1906, and the selections approved by the Depart- = 
- ment December 10, 1906, and patent issued February 13, 1907, . 


In the meantime, namely, on October 10, 1906, ‘the Santa Fe _ 


Pacific Railroad Company filed its application to elect said lands 
under the act of 1897, supra, in lieu of an equal quantity of land 
within the San. Francisco Mountains F orest. Reserve, which appli- 
cation ‘was rej jected by_ the register and receiver, and an appeal having 
been taken to your office, the action of the local office was affirmed 
by your said decision of November 4, 1908, which held that the lands 
were not subject to selection by the Santa Fe Pacific: Company 
because at the time such application was presented valid bases had | 
been assigned by the Northern Pacific Railway Company in support 
. of its selection, and that, patent having issued, the land department 
had no further ‘urisdiction over the matter. | 7 

The appeal is based upon the following grounds: F first, ‘that the 
selections proffered by the Northern Pacific Railway. Cone in 
1883 were void ab initio and could not operate to defeat the selection 


of the land by the Santa Fe Pacific Railroad Company; second, that .~ 


notwithstanding the. rejection of the Santa, Fe Pacific Company’s 


=< -application by the register and receiver, said company under the — 


rules of practice had he right to appeal from that action to your 
office and the further right to appeal from your office decision to the 
' Department; that pending the exercise of that right and within the 
time allowed therefor, no disposition should have been made of the 

| land 3 and that the baa was. erroncouly issued and the Poon _ 
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: ment sould recommend the institution of a suit ooking to ‘its | Fae 
-annulment. | 


‘The- appellant contends that under the eee of iis Supreme: 
Court i in the case of Sjoli v. Dreschel (199 U. S., 564), the indemnity | 


di selection of the land by the Northern Pacific Company did ‘not: — | 


operate as a segregation thereof so as to prevent its selection by the 


Santa Fe Pacific Company under the act of 1897, supra, and that — me 


patent having’ been erroneously issued to the Nor thern Pacific Com- 


“e pany, suit should be instituted looking to the annulment of the patent. - 


- upon the ground of mistake, the case of Germania Iron Company v. 
- United States (165 U. S., 879), being cited in support of this | 
: contention. pn oe 


While: it is true that upon the issue of patent the land ‘Seiea i. 
was divested of. jurisdiction over the land, in view of the appellant’s. _ gen 
~ contentions it is deemed proper in disposing of this. appeal “4 to. 7 


consider the respective merits of the conflicting claims. 


The act of June 6, 1900 (81 Stat., 588, 614), declares that: the : 
sess authorized be the act of 1897, supra, shall be confined to - 


“vacant, surveyed non-mineral. pune: lands which are subject to _ 
tiomestend. entry. » While the term “vacant” ordinarily means 


“unoccupied,” in the nomenclature of the land department it hasa 


much broader significance, and the expression “vacant land”: in- 
cludes not only land which is not occupied, but also land which is 

not appropriated, not reserved, and indeed, land for which no claim 
- has been presented under any of the laws providing for the disposi- ; 
| tion of the public domain. 


‘Numerous laws have been passed by Congress from time to fae a 


providing for the disposal of the public lands, under some of which — 
the lands may be purchased outright and the certificate of patent re- 
ceived immediately upon payment. Under other laws certain prelim-. 


inary action is required, to be followed by intermediate action and _ 7 


perhaps later by final action on the part of the applicant and the — . 
various officers of the land department before the right-to receive a — 
patent becomes vested. | - 
The orderly administration of such divers laws fix debdGed: it. 


absolutely necessary for the land department, whose duty it is to 
administer such laws, to prepare rules and regulations governing ap- 


- plicants in their proceedings to acquire title and also governing the | 
subordinate. branches of the Department in carrying the laws into’ 
effect. | 


- conflicting claims presented for the same tract of land before the 
_ Department could finally dispose of other claims of record, rendered 


Considerable acuity having been experienced in ‘disposing of Soke 


it necessary to issue a positive definite rule respecting this matter. 


‘The rule now in force and the one obtaining at the time the applica- . 
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tions in question were presented is contained in 29 L. D., at page 29, . 
and provides that no application will be received or any rights recog- 
_ nized as initiated by the tender of an application for a, tract embraced 
in an entry of record until such entry has been canceled upon. the. 
records of the local office. The term “ entry ” as used in these regula- 
tions has been uniformly held to include also any bona Ree selection 
or application to locate. 

It is true that the Supreme Court in hes case of Sioli v. Dreschel: 
supra, held broadly that no rights to lands within indemnity limits 
will attach in favor of the railroad company until after selections 

have been made by. it, with the approval of the Secretary of the In- 
terior, and that up to the time of such approval lands within indem- | 
nity limits, although embraced within the company’s selections, are 
subject to be disposed of by the United-States or to be settled upon © 
and occupied under the preemption and homestead laws. Statements 


made by the court in that case appearing to be broader than were _ 


necessary to a disposition of the particular matter involved, this De- | 
partment requested of the Attorney-General an opinion as to whether 
or not in its administration of the public land laws it was bound to | 
follow the broad. pecs quoted by the court In the case of ‘Sjoli Ve 
Dreschel.- 

In his opinion of June 18, 1906 (35 | Pa De 77; 25 Cone of At- 
torney-General, 632), the Attorney- General held that in the adminis- 
tration of the several land grants to railroads the Secretary of the 
Interior was not bound to follow the broad principles announced by 


the court in the case of Sjoli v. Dreschel, but might properly confine — 


what was said therein to a state of — similar to those then before | 
the court. | 

Examining the case a Sia v. Dreschel, it will be seen that che 
company’s selection was presented in 1885, and that at that time the 
land was occupied by a qualified hamestend: settler, who had located 
upon the land the preceding year. The court accordingly. held that 
such settler was properly allowed to enter the land in 1889, notwith- 
standing the intervening selection: proffered by the company. In at- 
tempting to apply the rule announced in that case, it is at once ap- 
parent that the case at bar presents no such state of facts, because at ~ 
the time of the presentation of the Santa Fe Pacific Company’s selec- 
tion, the land was embraced in the indemnity selection of the North- 
ern Pacific Company, for which valid bases had been assigned, and 
such land, therefore, was not, within the meaning of the act of 1897, 
as ended by the act of 1900, supra, “ vacant public land subject to. 
homestead entry.” Merely because the Supreme Court held in the 
case of Sjoli v. Dreschel that.the land department properly allowed 
a aes elas v0) enter land embraced. in an indemnity selection, | 
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it by no means follows that a lieu selection under the act of 1897, . 
should be allowed to defeat a prior valid indemnity selection. - 
~ As stated by the Attorney-General in his opinion cited above, this 
Department is not bound to apply the broad: principles announced 
by the Supreme Court to everry case that may appear before it, but — 
should apply the rule only in those cases where the facts are simi-_ 
lar. The Supreme Court has expressly held that where statements — 
occur in decisions which are not essential to the decision, they are 
not authoritative-and are not binding. See Wisconsin Central Rail- 
road. Company v. Price County (133 U. S., 509). 3 

Jt is true that the Government might properly institute a, suit to 
set aside a patent issued by mistake as was done in this case. How- 
ever, in the case cited by the counsel for the Santa Fe Pacific Com-. 


7 ssa, (165 U. S., 879), it seems that the suit was not instituted merely 


because patent was issued in violation of certain rules, because upon. 


_. the cancellation of that patent the land was patented to other. pares 


See Midway Company v. Eaton (183 U- S., 602). | 
This Department has decided that the United States should not 
attack its own patent regularly issued without a clear, convincing 


showing that fraud was committed in procuring its issuance (21 - 


iL. D., 125), and that a suit may be brought by the United States in » 

any oun of competent jurisdiction to set aside or annul a patent for 
lands issued in its name on the ground that it was obtained by fraud 
- or mistake, but that the right to bring such a suit exists only where 


the Government has an interest in the remedy sought by reason of er, 
- its interest in the land, or when the fraud has been practiced on the 


Government and operates to its prejudice, or the Government is under 
obligation to some individual to make his title good by setting aside — 
the fraudulent patent or where the:duty of the Government to the 
people requires such action. (21 L. D., 179.) Moreover, the Supreme | 
- Court of the United States has decided: that when it is apparent that. 
_ the only purpose for bringing the suit to cancel the patent is to benefit: 
one of two claimants to the land, and the Government has no interest. 
- in the matter, the suit must fail. U. S. v. San J acinto. Tin Company 

(125 U. S., 278). | | 7 
While, .as indicated, the patent was eee in this case, because 

no action looking to a final disposition of the land should have been’ — 


taken pending the right of appeal by the adverse claimant, still as it 


is believed that the Northern Pacific Company was entitled to the — 

land, it would be futile to recommend the institution of suit to cancel 

a patent which, if canceled, this Department would order to be reis- 

sued after a thorough consideration of the ee claims for the 

~ land. | 

Your office decisions is accordingly affirmed. 
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ATTORNEY AUTHORITY TO ACT-SOLDIERS’ ADDITIONAL RIGHTS. 
Henry N. Corr. | 


The fact that an intermediate assignor of soldiers’ additional rights guarantees - 
the same, is not sufficient reason for recognizing him as attorney for | 
applicants to locate such rights, unless an appearance is filed in each case - 

. showing authority to represent some party in interest therein. 


First Assistant Secretary Pierce to the Commissioner of the General - 


(FLW. C.) — Land Office, May 4, 1909. — (G.B.G.) 


‘This is the appeal of Henry N. Copp forwarded with your letter 
‘of September 14, 1908, from a ruling of your office declining to recog- _ 
nize him as attorney in cases of soldiers’ additional homestead appli- — 
cations before your office unless an appearance is filed in each case 
reciting that the party entering appearance is authorized to repre- 
sent some person who is recognized as a party in interest in the case. 

Mr. Copp contends, that’ inasmuch as he was an intermediate 
owner of certain soldiers’ additional scrip rights,.and having sold © 
‘the'same under a guarantee in each case that he had not decried the 
right and was the bona fide holder and owner thereof at the time of ; 
making the assignment, he has such interest in the scrip as author- 
izes him under a general appearance to. represent the Poa _ 
claimant. | : 

- The Department is not disposed to interfere with the ulng of your © 
office with reference to this matter. The fact that the intermediate © 
assignor guarantees the scrip is not sufficient reason why he should be 
permitted to represent the claimant before your office. He has no 
real interest in the scrip and the owner thereof may desire to employ 
other counsel. | 
' The action OF your office is approved and affirmed. 


“MILL SITE—CONTIGUITY TO MINING CLAIM—SECTION 2887, R. Ss. 
‘ 


Yanxee Mi iia 


The provision of section 2337, Revised Statutes, Siecle only *non-minera] — 
land, not contiguous to the vein or lode,” may be acquired for mining or 
milling purposes in connection with a lode mining claim, is intended to pre- 
vent the appropriation, within the mill-site ar ea, of a further segment of the 
actual mineral vein or lode upon which the mining claim itself is predi- © 
cated; and a mill-site not contiguous to the vein or lode, embracing only 
nou-mineral land, is not objectionable merely because in contact with a alle 

line of the lode claim. - 

Alaska Copper Company, 32 L. D., 128, in part, and Brick Pomeroy Mill Site, 34 
L. D., 320, overruled. 
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First Assistant oa Piss to the Commissioner Oo ae the General 
eae C.)- — Land Office, May 6, 1909. a Oe H. B.) | 


The entry of True Blake and Dennis Blake, ‘inte ae anuary 18, 1908, 
_ for the Yankee group of lode mining claims and the Yankee mill-site, | 
survey No. 2967 A & B, Coeur d’Alene, Idaho, land district, is held for 
cancellation, to the extent of the mill-site, _by- ‘your office decision of 
- August 8, 1908; hence the pending appeal. : oe 

The mining ame embraced in the group-are s the vil Sherman, | 
Cleaveland, and Norcross, and in this order they ; range approximately. 
from east to west; the Yankee claim, it appears, resting upon the slope | 
of a hill, and the Norcross at the opposite end of the group, r reaching 
the flat below. One boundary line of the mill- site 3 is coincidental with 
the northerly side line of the Norcross claim (which is “fractional), - 
and it is because of the contiguity or. contact that, upon authority of 
the case of Brick Pomeroy Mill Site (34, L. D., 320), the cancellation 
is adjudged, as above. 


The brief of the appellants challenges: directly and. generally Ae = 


- ruling upon which the judgment of your office is entered; and in the | 
light of the record by which its. attention is again “directed to 
the question, the Department Is now constrained to reverse | the 
ruling. 2 | | eee ae 
It appears that the mining claims cover a continuing + vein or ede. 
and it is averred by the appellants, and nothing otherwise As ‘dis- | 
closed to contradict it, not only that the. group is a. producing mine, 
from which ore is at. present shipped, “but. that for four or five years 
past the mill-site has been actually used. for. mining and. milling 
purposes ‘in connection with the group. of claims. As to the topog- | 
raphy involved and in all other evident. respects, it must be admitted, a 
the mill-site is most advantageously situated for those purposes. 
For convenient reference those provisions of. section 2387, Revised 
7 Statutes, under which this case arises, are here quoted : 


Where nonmineral land not contiguous to the vein.or. lode is. used ¢ or. r occupied 


by the proprietor of such vein or lode for mining. or milling. purposes, - such ‘non: 
adjacent: surface ground may be embraced and. included in an.application for. a 


patent for such vein or lode, and the same may_ be patented - therewith, subject 

- on same Aaa requirements as to survey and notice. as: are applicable 

§ recud five: acres, and auigmient for the same must. be mance: rab the same rate as 
7 fixed by this chapter for the superficies of the lode. i 


In the case of Alaska Copper Company (32 E:: D. 198). ‘the-c ques- . 


tion of contiguity was presented, in a. somewhat aggravated form, ag 


the diagram therewith discloses. ‘Tt was there briefly said (p: 131) D 
A further and- equally fatal objection to the entry, with ‘respect. to the mill- 


. site claims, lies in the fact that these claims are. contiguous, asa group, ‘to the 


group of lode claims with which they are’ “claimed. ~The statute. in: ‘terms - Per- 


J 


: . XM : ” 
676 - PEOISIONS RELATING TO THE PUBLIC ae. 


- mits only Ce -mirieral land, not contiguous to the vein or lode,” to be appro- 
priated. for mill-site purposes, .and only “such non-adjacent surface ground” to | 
be embraced and included in an application for patent for the lode claim, and 
limits the area of “such .non-adjacent land” to five acres. These terms are © 
' too plain to invite discussion. In this case the lode and mill-site claims form 
one continuous, uninterrupted group, in manifest contravention of the pian 

terms of the statute. 

_ But inthe case of Brick Pomeroy Mill Site, supra, the scone 
was discussed at length, and it was held, as expressed in the syllabus, 
that the words “vein or lode” in section 2337 “are not used in the 
restricted sense of indicating a body of mineral, or mineral-bearing 
rock, in place, only, but are used in the larger sense of designating a 
located vein or lode claim, and that only non-mineral land not con- 


tiguous to a vein or lode ll may be aperopeiated for mull. site 


purposes. a . 

It is obviously. true that sxclamvely? gieoustont the section the 
phrase employed 3 is “ vein or lode,” and it may be observed that the 
- section is taken from the general mining act. of May 10, 1872 (17 
Stat., 91), which provided for the location of a tract or piece of land, 
to oe defined by surface boundaries, respectively. designated as oe 
lines and end lines, and embracing the mineral vein or lode itself at 
its apex, as the mitiing clairnh. But, whilst. from the text-proof the 


-~ conclusion of the Alaska Copper Company and Brick Pomeroy cases - 


would readily follow, it is reasonable to urge that those decisions left 
‘out of view the historical basis of all the mining legislation and in 
that way the purpose which may naturally be ascribed to it in this 
instance. Prior to the act of 1872, and under the law of 1866 (14 
Stat., 251), the miner located the lode itself, ‘together with a reason- 
_able quantity of au ae for the convenient working of the same, as — 
_fixed by local rules.” In that particular the characteristics of those 
| early locations were thus remarked by the court in Del Monte Mining 
Co. v. Last Chance Mining Co. (171 U. S., 55, 64) : 


As might be expected, the patents.issued under this statute described subines 
areas very different and sometimes irregular in form. Often they were like 
a broom, there being around the discovery shaft an amount of ground. deemed ; 
large enough for the convenient working of the mine, and a narrow strip 
extending therefrom as the handle of the broom. This strip might be straight 
or in a curved or irregular line, following, as was supposed, the course of the 
vein. Sometimes the surface claimed and patented was a tract of considerable | 
size, so claimed with the view of including the apex of the vein, in whatever 
_ direction subsequent explor ations might show it torun. And again, where there 
- were local rules giving to the discoverer. of a mine possessory rights in a certain 
~ area of surface, the patent followed those rules and conveyed a similar area. | 


Whilst, therefore, the act of 1872 made a radical change in the 
matter of the location, it would be evident, if for no other reason, that — 
the former conditions were then fully in the mind of Congress, from 
the provision inserted in the concluding section, “that nothing con- . 
. tained in this act shall be construed to impair,.in any way, rights or | 


a 
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interests in mining property acquired under existing laws.” ‘So, too,. 
section 2328, Revised Statutes, also taken from oe act of 1872, 
provides: | 
Applications for patents fie mining dione ‘under. ounes laws now pending . 


may be prosecuted :to a final decision’ in the General Land Office ; but in such 
eases where adverse rights are not affected thereby, ‘patents may. issue in pur- 


-suance of the provisions of this chapter; and-all patents for mining claims 


‘upon yeins or lodes heretofore issued shall convey all the rights and privileges — 
conferréd by this chapter where no adverse rights existed on the tenth day of 
ee eighteen hundred and seventy-two. 
It seems to the Department, upon further concent to be but i 
a logical conclusion, that when by the act of 1872, whereunder a defi- 
nite superficial area was made available in the case of every lode 
maining location, a a provision for an additional area, “ for mining 
or milling purposes,” was made, with a limitation by acreage and not 
by dimensions, the prohibition in that connection against the. con- 
tiguity of the so-called mill-site with “the vein or lode * was intended, 
in the light of the previously existing practice, to prevent. the appro- 
-priation within any such area of a further segment of the actual vein 
or lode upon which the mining claim itself was to be predicated. In 
this view, it is in that sense that “the vein or lode” as first used in 
_ section 23837 would be taken; and it would follow that, if not so con- 
_tiguous and if in fact embracing only non-mineral land, a mill-site 
in contact with the side lite of a lode claim would be ariobi ectionable. 

Without attempting further discussion, the Department so decides; - 
‘and the above- quoted portion of the decision in the case of Alaska | 
Copper Company, in so far as it is applicable to such side-line con-. 
tacts, and the decision in the case of Brick Pomeroy Mill Site, supra, 
are accordingly overruled. © 

The decision of your offiess is therefore reversed, and. the entry will 
be. approved intact, and’ passed to poem in the absence of Bbiecinon: 
otherwise | 


"ALIEN ATION—HOMESTEAD ENTRY—CONTRACT TO CONVEY. 
BLANCHARD. v. Botumr. 


Where one is induced by another to contract for disposal of a part of a home- 
stead entry, ignorant of any violation of law, but on learning the illegality 
of the contract voluntarily rescinds it, the entry will not be canceled on a 
contest charging such fraudulent cOnaCl instituted by the party who 

- induced it. 


| First Assistant Secretary Pierce to ee Commissioner of the General 
| (F. W.C.) Land Office, May 7, 1909. - iz. R. W.) 


Neri W. Butler appealed from your decision of November 98, 1908, 
canceling his homestead entry for the 8. 4 NE. 4 and Ne 4 SE. 4 4, Sec. 
16, ‘T. 8 ne R, 42 K., pee Idaho. 


: ne ae DECISIONS RELATING LO THE. PUBLIC LANDS. 


Mise 6, 1902, (eater made.entry, and July 9, 1907, simi final | 
proof, on. which. final--certificate issued July 93, 1907. February 8, 
1908, Alma M. Blanchard filed contest affidavit, alleoins that May 29, 
1902, Butler made a written contract with one A. M. "Blanchard. in 
ednsidération of: $150, to-help pay Frank Hale, for relinquishment or 
a prior: homestead entry, and Blanchard’s promise to pay the proving- - 
up expenses, Butler would after final proof convey to Blanchard the 
north half of the entry and vacate the house and outbuildings. April. 
6, 1908, ‘both: parties, with ‘counsel, submitted testimony before a 
United States commisisoner, April 16, 1908, the local office. found 
the entryman entered into such a contract out knowledge of its | 
‘effect, and that since he learned its legality he had no intent to per- 
form it, but tendered to pay the money advanced, with interest, and | 
recommended dismissal of the contest. 

‘You found there was no ‘question as to der s seed faith in resi- 
dence and improvement, and that since final proof he continued both 
residence and improvement; ‘that the land was covered by Hale’s — 
former entry, relinquished May. 6, 1902, and contestant is the party 

with whom Butler made the contract alleged: the original of which 

was introduced in evidence. “You reviewed the evidence at. length, 
and held that: ee | a | 

‘Under the provisions of aa 2996, R. S. ‘specific re of the contract 
to. convey could not be. enfor ced, but such fact would not relieve the entryman. 
of the consequences of his unlawful act under es authorities. Crawford . 
7 Study (26 L. D.,.708) ;- Walkera. ‘Clayton (24 L. D., 79); Molinari v. Seolary 

(15 TL. D.,° 201) Blanchard- being party to the illegal. contract ean not profit 
_thereby,. and he can. not-be awarded a preference right. Tipton wi Maloney (23 
L D. , 186). _'The entry is hereby held: for cancellation. | 
It appears that the contract of Blanchard with Butler wascuct | 
merely written; but. was suggested and devised by Blanchard. . When 
Butler first. learned. that Hale’s'relinquishment could. be purchased he 
applied for loan of $150 of Blanchard, who, though able to lend, 
refused, and later proposed and drew the contract. He devised the 
fraud, and Butler seems to have been in fact ignorant that the con- — 
tract. violated: the law, though knowledge is by policy of law imputed 
to him. The Sraercs shows the.contract was not consummated, but 
- remained merely executory, and. that when. Blanchard told Butler 
their contract was illegal and involved forfeiture of the entry,. Butler 
determined: not-to perform it and applied to repay the money ad- 
vanced, ‘with interest, which Blanchard refused, saying he wanted 
the ah The question thus presented i 1s, wheter one who is unwit- 

tingly“inveigled-into such a contract must be punished by forfeiture 

of the entry, though he repudiates the contract and offers full equitable 
compensation for. its, consideration, as soon as its illegal eae is 


known to him. 
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The Supreme Court, in Thomas v. City of Richmond (12 Wall, 
349, 355), discussing the effect of illegal contracts and their effect oe 
upon property involved, quotes with approval Mr. Frere’s note to . 
Lord Mansfield’s decision in Smith w, eo @ aes ie. 2 
that: | | 
ahitiovers may be had and eentived where the illegality consists-in the eon- 7 
— tract itself, and that contract is not executed—in such case there is a locus 
penitentie, the delictum is neon be and the contract may be rescinded -~ 
either party. 7 | 

‘The same court. in Spring Company - v. Knowlton (103.1 U. Ba 58, 
60), Sys: | 

Mr. Parsons - in his work on contracts, Vol. IT; p. 746, says: “All ‘contracts 
which provide that anything shall be done which is. distinctly prohibited by law, 
or morality, or public policy, are void, so he who advances money in ccensidera- 
tion of promise, or undertaking to do such a thing, may at any time before it 
is done rescind the contract and prevent the oe aro being done and recover 
back his money.” 

To the same effect, see 2 Addison, Contracts, Sec. 1412: Chitty, Contracts, | 
944; 2 Story, Contracts, Sec. 617; 2 Greenl’f, Evid., Sec. 441 . We think it | 
fairly inferable from the record that the trustees of the conan one of whom | 
_ was Knowlton, did not know that the plan adopted by them for the increase of 
the stock was illegal, and that when they discovered that it was forbidden by 
law, and before any harm was done or could have been done, the scheme was 
abandoned. Under such circumstances the rule that would pr event the recovery 
of the money paid to carry on the illegal plan would be a i har sh one, not 
founded on any law or public policy. 


Upon such authority it is clear that were he case turned. about, a 
Blanchard, who devised, drew the contract, and now insists upon a. 
forfeiture of the entry becuase of it, were the rescinding party suing 
Butler for the money advanced, the courts would be cofupelled to give: 
him a judgment. It is difficult to see any sound principle upon which 
right of rescission can be justly denied to Butler, the seas and less 

guilty party. 7 
Viewed also from the purpose of the provision in Phe homestead act 
prohibiting contracts of this kind, it is apparent that. recognition 
of the right of rescission is in furtherance of the purpose of the act. 
To refuse it and close the door of repentance to one ignorantly mak- 
ing such contract is to put him under heavy bond to be silent, abide, - 
and perform it. Had Butler in this case done that, Blanchard would 
have ‘accomplished ‘his fraud and obtained title to half the land. 
But, if rescission by one ignorantly drawn into such a contract 
avoids the forfeiture, check is put on the evil practice by warning | 
scheming persons that their: seduced victims are not under bond to’ 
perform and may repudiate the contract without loss of their homes 

and. improvements. 7 : 
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‘The perenne in Ctawford ¢ v. Study (26 L. D., 708) is not in n conflict ; 7 
with this ruling, when the facts therein are eoneideeeae The entry _- 
was made under a deliberate prior arrangement for a speculative 


_ townsite scheme, and he admitted he meant to carry it out just as it 


was. There was no repentance before failure of the townsite scheme 

made performance impossible. He was not seeking the land for a 
home, but for quick profits through an an intended townsite venture. 
In Walker v. Clayton (24 L. D., 79) the entryman himself devised. 


the violation of law: and even Menceaied from his vendee the fact that —_ 


the land was yet public. Molinari v. Scolary (15 L. D.j 201) and 
- Tagg v. Jensen (16.L. D., 118) were cases of voluntary and fully 
understood fraudulent sain aacioh to make entry for joint profit. 
La Bolt v. Robinson (3 L. D., 488) was similar, but differed in that 
the entryman, Robinson, was the mere employe of Reed, who was to 
have the whole entry on payment of $150 for Robinson’s service, 
which arrangement was adhered to until six weeks before final proof, 
when it was attempted to be rescinded under pressure of La Bolt’s 
intervening settlement and declaratory statement. Palmer. v. Still- 
man (18 L. D., 196) was a case of sale and delivery of possession of 
a timber eae entry.made before final proof, observed by both 
parties for five years with intént to consummate it by a deed as soon 
as title could be secured and not attempted to be rescinded until two _ 
months after ‘contest by Palmer. All such decisions, when the facts — 
are considered, were eons cope atone of the cases in which they. 
were mace, » 

The present case is essentially different: The entryman. having 
insufficient money to buy the relinquishment. of a tract he desired 


dn good faith for a home, was seduced by his present adversary into 


_ a contract to convey the better half to him when final proof should 
be made. The seducer knew the contract was illegal. Upon being 
informed that it was illegal, the victim rescinded and offered to pay | 
all money advanced and ample interest. Blanchard insisted that he - 
wanted the land. There is not a doubt of Butler’s settlement with 


intent to acquire a home, or of full compliance with the law, except 


the infraction by his contract made ignorantly and rescinded when 
informed of its character. Adapting to the case the words of the 

court in Spring Company v. Knowlton, supra, the rule to impose for- | 
feiture in such case “ would be a very harsh one, not founded on any 
law or public policy.” Where a party acting in good faith with in- 
tent to acquire a home has inadvertently or through false sug ggestion 7 
made a contract of this kind and voluntarily rescinds it, ‘under no 
pressure of contest or adverse claim, moved solely by desire to comply — 
with the law, it is against public policy to impose a forfeiture, thus 
_ binding him to abide. his illegal contract. — | | 
This | contest: 1 1S dismissed and Butler’ S entry will remain intact. 
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NONMINERAL APPLICATIONS FOR LANDS WITHDRAWN. OR LASSE 
. FIED AS COAL. - 2 


Iwsrrvcrions. 
DrpaRTMENT or THE INTERIOR, 

an GenEeRAL Lanp Orrice, 
| WwW sree eae Dd. C., ME ay 8, 1909. 
_ REGIsTers AND RECEIVERS, - 
United States Land Oftces _ 


Srks: Your attention is directed to paragraph 18 of ied ae: | 
proved April 10, 1909 (37 L. D., 653), “ Regulations Se the 3 
Classification and Valuation of Coal Lands:” 


(18) Except in case of entries now pending, or -entries made prior to dant 
cation, review of classification or valuation may be had only upon application ' 
therefor to the Secretary, accompanied by a showing clearly and specifically 
ACHES: forth conditions not existing or known at the time of examination. 

1. You will accordingly advise any person presenting a nonmineral 
application or filing for lands, classified in schedules and maps’ as 
containing workable deposits oe coal subject to disposal at prices 
fixed, that he may submit such evidence as he can, preferably the 
ewiern statements of experts or ‘practical miners, showing that the 
land is in fact not coal in character, together with a request that the 
particular lands be reclassified. Such applications and the accom-— 
panying proofs will be given proper serial numbers, and notation of 
the same will be made upon the records and the papers forwarded 
to the General Land Office for action. If reclassification be denied, - 
the claimant may, within thirty days from receipt of notice of the 
rejection of. his application therefor, apply for a hearing to over-— 
throw the existing classification, at which he must assume the burden — 
of proof. If he fails so to apply. his application to enter or hile will | 
stand rejected, and the case will be noted as closed. 

9. Lands noted. on your records as “ temporarily withdrawn on 
all entry” are absolutely withdrawn until you are furnished in 
regular course with the maps and schedules showing the classifica- 
tion thereof. Thereupon, such lands, if classified as coal, will be 
subject to paragraph one hereof as regards nonmineral applications. : 
- 8. Lands: noted on your records merely as “ withdrawn.” coal 


lands may be entered as provided by the last sentence of a 7 


two of the circular of April 24, 1907 (35 L. D., 681). 
The instructions of April 24, 1907, are modified accordingly. 
Very respectfully, 
| en Deyyerr, Commissioner 
Approved May 8, 1909. 
| Frank Pirrce, Acting Secretary.. 
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EXTENSION OF TIME FOR RECLAMATION PROJECTS UNDER CAREY 


INSTRUCTIONS. 


Instructions governing the extension of time for irrigation aud reclamation 
plants, under section 4 of the act of August 18, 1894, as amended by section “ 
3 of the act of March 3, 1901. . 


: ‘Secretary Ballinger to the Commissioner of the General Land O fice, - 


May 13, 1909. — (EK. C.F.) 


| ee to that portion of the act of Congress, above cited [31 
 Stat.,. 1188], which authorizes the Secretary of the Interior in his 
discretion to continue segregation of lands for a period of not ex-— 
ceeding five years, or to restore. them to the public domain, where a 
State has failed to reclaim lands segregated under.the Carey Act 
within the period of ten years, prescribed by law, you are advised | 


. that all such applications must be submitted to me with your report 


and recommendation, and applications for extension of time will. 
only be entertained upon a showing of the happening of some event. 
preventing completion of the reclamation which. could. not have been 
reasonably anticipated or guarded against, such as: 
1. Destruction of dams, reservoirs, canals, ditches, or other works © 
constructed, or partly constructed, by storms, floods, « or other unayoid- 
able casualties. 
9, Inability to complete construction of reservoirs, ditches, onal 
etc., within the ten years because of unforeseen structural or physical 
‘Aiffieuities encountered, in cases where construction was promptly 
begun and diligently prosecuted. 
3. Error or misjudgment in surveying and locating ditches, canals, 
— ete., necessitating new surveys and construction in order to effect 
oe and permanent reclamation. 
4, Financial failures on the part of the contractor ee the State, | 
- which delayed or prevented reclamation and which could not have 
been foreseen or reasonably anticipated. 
5. Other reasons not above specified but falling within the general 
scope of these: instructions will be considered if presented ; * but in all © 

cases the showing made must be by or through the proper State 
authorities and clearly and specifically set forth all the facts and rea- 
sons which prevented the completion of the contract or reclamation 
of the land within the ten year period. : 


ear oun D. IncraM. 


: Motion: for review of: departmental decision of May 13, 1909, 
6887 « L. Dz, 475, denied by First Assistant Secretary Pierce May 13, 


: 1909. 
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HOMESTEAD—COMMUTATION—PURPOSE OF HOMESTEAD LAW. 
a GILBERT SATRANG. 


‘A bomestead entry made with no intention of establishing a permanent bona 
fide home upon the Jand, but merely with a view to submitting a showing 
- sufficient to support commutation, must be canceled, notwithstanding the 
proof offered shows full technical compliance with respect to inhabitancy of 

the land for the period ordinarily required in commutation cases. 
The purpose of the homestead law is the donation of the public lands to. actual 
+ gettlers seeking to establish bona fide homes thereon, and the provision re-~ 
specting. commutation in.no wise changes that purpose but merely affords a 
means of commuting further residence to cash in mer itorious cases lawfully © 
initiated and prosecuted to the date of Conn HO2: 


First. Assistant Secretary Pierce to the Commisstonér of the General 
~ (BE. W.C.) © Land Office, May 13, 1909. | (E. E. B.) 


Gilbert Satrang has-appealed to the Department from your de- 
cision of September 18, 1908, reversing the action of the local officers 
of May 2,.1908, and holding for cancellation his homestead entry — 
_. No. 475, made November 21, 1904, for the SE. 4, See. 6, T. 123 N.,. 
BR, 98 W., Dickinson, North Dakota, land district.. January 23, 1906, | 
commutation proof was submitted upon this entry, but pea Inves- 
tigation no certificate was issued. 

July 21, 1906,-a special agent filed charges against said entry, that 
the claim was abandoned: no enclosure; that the improvements con- 
sist of a small frame shack 10 by 12 feet and about three acres of — 
breaking that has never been cropped, value about $50; that claim- 
ant’s residence had been in Canton, South Dakota, where he had a 


home and was engaged in business as a merchant and had lived with _ 


his family, except a few months in the summer of 1905, and where 
he returned to make proof in January, 1906.. | 7 
_ Upon due proceedings therefor, hearing occurred before the local. 
officers in April, 1908, the Government being represented by a 
special agent, and the ieee appearing in person with counsel 
and witnesses. Prior to the date set for hearing, depositions were. | 
taken on behalf of the Government. 

- The local officers found that the United States had failed to sustain 


the charge, and that claimant established residence on the land in _ 


May, 1905, and continued to reside thereon almost continuously up 
_ to-the vabrnicsigh of final proof. They recommended that the Pree - 
ceedings be: dismissed. | i. 

You found that the entry was not made in good faith; that claim- | 
‘ant made his entry with the intention of pecupying: tlie land only — 
for such short. period as would permit him, following the strict letter” 
of the law, to pay the government the purchase price by commutation | 
of his ay and then to abandon the land as a home. | 


684 "DECISIONS RELATING TO THE PUBLIC LANDS. 


- The material facts in the case may be briefly stated. The entry 


was made November 91, 1904. Prior to that time claimant was _ 


engaged in mercantile business at Canton, South Dakota, in the store © 
that he owned, and still owned at the date of the hearing. He sold 
out his business in 1902, but up to the time he went upon his claim 
he had been clerking for different business firms in Canton and was 
living in a house that he had purchased and deeded to his wife, in. 
which he and his family had resided for-several years, and which he 
continued to occupy up to the time of making settlement upon the 
land. Claimant went upon the land between the 15th and 20th of | 
May, 1905, just about the expiration of the six. months period from 
date of entry, so as to bring him within the rule allowing s1x ‘ months 
in which to establish actual residence on the claim. | 

In June thereafter the house in Canton was rented furnished ae | 
an indefinite period to J. B. Slosson, the person who located claimant. 
_ As to the renting of the house the claimant testified: | 

The understanding was that he should keep the house until my wife called 
for it again; that os it was not rented for any definite time—no definite jeneth 
of time. 

In answer to the question Cropennna to claimant: whether there 
was an understanding that he would return and occupy the house 
after he commuted, he answered: _ | 

I don’t think there was any under standing or any talk about it. They should 


~ occupy the house until her return. If we commuted, of course, the understand- 
ing was that she should have it back. 


Claimant’s wife went upon the land after the renting of he house 
and remained with claimant until the latter part of October or the 
first of November, when she returned to Canton. = 

Claimant states that he remained on the land until a few days * 
- before Christmas of that year when he returned to Canton “ to get. 
money.to prove up with.” He testified that he returned to his claim . 
the first part of January, 1906, and submitted final proof January 23, 
when he immediately returned to Canton, where he has resided with 
his family ever since. He was-appointed watchman at the Indian 
Asylum. January 29, 1906, which position he still held at the date of 
hearing, April 17, 1908, and had not returned to the land since he. 

made proof. | 
-. It is also shown by the testimony that claimant soncnuea to rent 
a box in the post office at Canton from 1904 to the date of hearing; 
that the mail for himself and family was received. at that. office and 
forwarded to Mott, the post office nearest bis claim from some time 
in the spring of 1905 to September or October. of that year. 

It is also shown that at the time he made his entry it was explained 
to him that he. could commute. his entry. in. fourteen months. from 
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the time he made it. Bearing upon. the question of his intention to. 
return to Canton’ and live in his house aiter he had’ commuted his | 
homestead, he said: | 


There was not really any intentions made; that is, I wanted to geta ere 


| of some kind, If I did not get it in Canton I would striké it some other place. 
- JT had not made up my mind: to any certain thing ; strike a position whenever i an 


could do the best. ‘ 
Q. You did not dispose of any of your furniture or personal effects : in the 
house in Canton?——-A. No, sir. 
Q. You intended to return to pea place?—A. Tf I éouldi oe work I intended 
to stay there. , . 


It 1s- shown by the testimony of pane aah is nae contra-_ 
- dicted in any material respect, that he ocoupied the land from about 
the 15th or 20th of May, 1905, to some time in January, 1906, just 
prior to making final proof (January 23)—about eight monks 


except temporary absences of a.week or two on one or two occasions = 


and at other times of a day or two, while away on business or visiting 
| friends. During that time his wife was with him about four or 
five months. 7 aoe 
It will be seen from that eae that claimant went upon the | 
land immediately before the expiration of six months from the date 
of entry, and continued to occupy it for eight months thereafter, 
his wife being with him a little more than half of that time. He ~ 
‘submitted commutation proof within two days after a expiration | 
of fourteen months from the date of entry. 
If mere occupancy of a homestead claim for a period of eight 


months, commenced before the expiration of six months from date 


of entry will entitle the claimant to purchase the land, this claimant. 

has complied with the law and is entitled to a patent. But if title © 
to land under the homestead law can only be acquired by establishing _ 
and maintaining an actual bona fide residence and by improving and - 


cultivating the land with the honest purpose of making the land a. 


home, this entry must be canceled for the reason that it is impossible 
to re the conclusion that every act of claimant, from the inception 
of entry until the making of final proof, was made with a studied 
purpose to perform such acts only as he considered essential to a 
show of compliance with the mere letter of the law and regulations, 
with a view solely of acquiring title to the land by purchase, and 
that he never at any time had an - honest intention of making the 
land a home. . - 
The aim and object of the Rowiestead law is the donation ns we 
public lands to settlers seeking to establish agricultural homes thereon, 


upon the condition that actual residence be established thereon ‘and aa 


that the land be cultivated and improved. It was designed to have 
the public lands settled upon and improved by homeseekers rather : 
_ than to have them disposed of for the ‘purpose of revenue, 
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Residence within the meaning of the homestead law must be diab: 
lished and maintained with the intent to make a permanent home 
upon. the land to the exclusion of a home elsewhere. It can not be 
acquired by mere occupancy with a view. solely to acquiring title by 
a colorable compliance with the law, but actual residence must be 
maintained in good faith with the intent to make it permanent. Mary | 

Campbell (8 L. D., 331) ; Dayton v. Dayton (Ib., 248) ; Desmond 
— a Judd (22 L. D. 619) : George W. Harpst (36 L. D., 166). Such 

Intent must be pieeut at the initiation of every entre. whether the 

title is acquired after the full period of residence prescribed by law, 
or at the expiration of the shorter period under the commutation pro- 
visions of the act. There is but one character of residence applicable 
to every homestead entry, and that means a residence having the 
character of penmieny and established and maintained with such 
intent. 

To construe the commutation provisions of the Aaedead law as 
meaning that.a person having the proper qualifications may make 
entry with a view to the purchase of the land after a short period of _ 
- occupancy, but with no. intention of occupying the land after the 

submission of final proof or after he shall have acquired the title as 
- a home, would defeat the very purpose of Congress as expressed in 

the act of March 2, 1889, withdrawing from private entry all public 
lands except in the State of Missouri, and as declared in the act of 
March 8, 1891, that no public lands, except abandoned military and 
other Pecan gations. isolated and disconnected tracts and mineral and 
other lands, the sale of which has been authorized by law, shall be. 
sold at public sale. - 
_ The intent of the commutation provision is taaubitanly derivable | 
from the act itself. An onerous task was imposed of five years’ 
residence and cultivation as a condition to the granting of title. In 
_the mutability of human affairs it was evident that some who accepted _ 
the proposal in utmost good faith, with intent to comply strictly, 
would be unable to do so, and others could not without unreasonable 
inconvenience and loss. Without some such provision, they would 
be compelled to lose all expenditure. for improvement and all time 
. served on the entry period, as well as the loss of the homestead right. 

The commutation provision was the relief offered against such un- 
foreseen casualties and accidents. There might be an ‘infinite variety 
of them, failing health, disabling injuries, offers of better employ- 
ment, and the infinite variety of things that within five years change 
_ the desired and aims of many lives. 

“Tt was to meet this accident of life that the Siemon provision 
was framed to relieve. It follows. that there must have been an 
original bona fide intent to make the land a home. | 
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- whrowing the light of the preemption law on the homestead act 
-confirms this construction. The commutation provision of the home- 
stead law had stood for thirty-one years as a standing offer to sell 
land conditioned on “making proof of settlement and cultivation as — 
provided by law granting preemption rights.” When the policy for 
sale of the public lands was definitely abandoned by the acts of 
March 2, 1889, and March 3, 1891, the provision was amended to 
conform to such policy, and commutation of the entry was allowed. 
only after the extension of fourteen months from date thereof, upon 
“making proof of settlement and of restdence and cultivation for 
such period of fourteen months.” Such change in the act emphasized 
_ the intent and object of such provision and clearly indicated, by the 
extension of the time, that its purpose was to prevent the evasion of 


the policy not to sell the public lands, by requiring the entry to be © 


~ made in good faith with a view to the establishment and maintenance 

of a permanent home. - 

“The element of good faith is the essential eeandaten of all valid 
claims under the homestead law.” Lee v. Johnson, 116 U.'S., 48, 52. 
Applying that test to this case, claimant never at any time sctablishad 


a residence upon the land within the meaning and intent of the home- ~ 


stead law, and his occupancy. of the land, though continuous for a 
: period of eight months, was not maintained with a view to making 
a permanent home upon the land, but solely for the purpose of ac- 
quiring title thereto. Stich intent and purpose,- which is clearly 
shown by his acts at the time of the initiation of his claim, is strongly 
- corroborated by his conduct subsequent to the making of ‘final proof, 
which will always be considered in connection with other teotaony as. 
| ‘illustrating | the intent and puro: in making the entry. 3 

~ Your decision is affirmed. | 


REPAYMENT—DOUBLE MINIMUM LAND—ACT OF JUNE 15, 1880. 
Tuomas EMANUELSON. — | 
Double minimum lands within the limits of the grant to the Chicago, St. Paul, 
Minneapolis and Omaha Railroad Company, reduced in price by the act of 
June 15, 1880, were again raised to double. minimum upon subsequently 
falling within the limits of the grant to the Northern Pacific Railway Com- 


pany as fixed by definite location July 6, 1882, and after ee date were 
. properly rated at $2.50 per acre. , 


First Assistant Secretary Pierce to the Commissioner of the Gone! 
(FLW. C.), Land Office, May 13, 1909. (CS. G.) 


An appeal has been filed by Thomas Emanuelson from your office 


-- decision of September 8, 1908, denying his application for repayment 


under the act of March: 26, 1908 (35 Stat., 48), of excess of $1.25 
an acre, alleged to have been paid by him upon cash entry for the 


688" os DECISIONS ‘RELATING TO THE PUBLIC LANDS. 


SE. 4, , Sec. 32,. T. 47 Ny R. 5 one Bayrel Wisconsin. Section 3 S 
said act provides: 


That in all cases where it shall appear to the satisfaction of the. Secretary 
of the Interior that any person has heretofore or shall’ hereafter make any 


_ . payments to the United States under the public land laws in excess of. the 


amount he was lawfully required to pay under such laws, such excess shall 
. be repaid to such person or to his legal representatives. | 


| The entry of Emanuelson was made May 28, 1885, at which time 

he paid the sum of $400 for the land, being at, the rate of $2.50 

per acre. | | 

‘The land is within the limits of dhe: grant ade by the act: of 
June 3, 1856 (11 Stat., 20), to the Chicago, St. Paul, Minneapolis 
and Omaha Railroad Company, Said act provides that the reserved 
alternate sections shall not be sold for less than double the minimum | 
price of the public lands and shall not become subject to private. 
entry until the same has been first offered at public sale at the in- 
-ereased price. The map of definite location of said railroad was 
filed June 17, 1858, and the land involved herein, with other lands, 
was offered at the increased price of $2. 50 per acre prior to J anuary, 
1861. 
~The land involved also fell within the limits of the grant made by. 
the act of July 2, 1864 (13 Stat., 365), to the Northern Pacific Rail- 
road Company, whieh grant was of lands to which— : 
the United States have full title, not reserved, sold, granted, or otherwise 
appropriated, and free from preemption or other claims or rights at the time 
the line of road is definitely fixed, and a plat thereof filed in the Office of the 
Commissioner of the General Land. Office, — 


The map of general route of said road’ was “filed August: 8, 1870, 
and the map of definite location, J aes 6, 1882. Section 6 a said 
act provided : 


That the President of the United States shall cause ie lands to be surveyed 
for forty miles in width on both sides of the entire line of Said road, after the 
general route shall be fixed, and as fast as may be required by the construction 
of said railroad; and the odd sections of land hereby granted shall not be - 
liable to sale, or entry, or preemption before or after they are surveyed, except 
by said compaly, as provided in this act; but the provisions of the act of 
September, 1841, prauting preemption rights, and the acts amendatory: thereof, | 
‘and of the act entitled “An act to secure homesteads to actual settlers: on the 
public domain,” approved May 20, 1861, shall be and the same are hereby, 
- extended to all other lands on the line of said road, when surveyed, excepting . 
those hereby granted to said. company. And the reserved alternate sections 
shall not be sold by the government at a price less than $2.50 per acre, when 

offered for sale s 


It was provided by section 3 of the act of Ju une 15, 1880 (21 Stat, 
287) > 


That the price of lands now subject to entry. which were raised to. $2.50 — 
per acre, and put in market prior to January, 1861, by reason of the grant of 
antennate sections for railroad purposes: is hereby reduced 19 as 25 per acre. 
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In the case of J i Baxter (1 L. D. 99), involving sephedien foe as oe 


repayment of alleged excess paid on an entry made August 14, 1889, 


for land within the overlapping limits of. grants to the Chicaso, St. 


~ Paul, Minneapolis & Omaha Railroad Company and to the Northern 


a Pacific Railroad Company, it was held that “land within the limits of | 


a railroad: grant and reduced in price by the act of June 15, 1880, is 
again raised to double minimum if a aa falling within the 28 
—- limits of another grant.” | 


‘That would seem to be conclusive. of this case, ‘but it is penceadet 


herein that the filing of map of general route by the Northern. Pacific | ee 


ae Railroad Company i in 1870 and not the filing of map « of definite loca- 


tion in 1882, is what fixed the price of the land embraced in Eman- ; oe 


~ uelson’s entry so far as the Northern Pacific grant was concerned and. 


_ that said price having been reduced. by the act of 1880, it could not: ag 2 
- again be raised except by later legislation. _ ee ; 
At the time of the Northern Pacific grant, this land was aineadys in-. 


cluded within the limits of’ the grant to the Chicago, St. Paul, Minne- 


: -apolis & Omaha Railroad Company, as shown by map of definite — = 
_ location filed June 17, 1858, and had been increased in price.on = 
account thereof; ‘consequently’ the grant to the Northern Pacific Bathe, «=. *5' 


road Company fer no immediate effect, SO far as increasing the price. 

Further, the Northern Pacific grant never became definitely located 

or fixed prior to the passage of the act of 1880, so that the lands were 
~ in 1880 merely affected. is the Omaha oe and were ou reduced . 
in price by said act. | 


 . It is true that prior to this: Ge a map oft ie route of the — 
-. °. Northern Pacific road had been filed and the lands here in question 


were within the resérved limits upon. such route, but the courts have 


' repeatedly held that by the filing of such general route no rights. oa 
_ vested or even attached - under the grant, so that it could not be — 


sdid in 1880 that these lands: were within the oy limits of the — 
Northern Pacific grant. _ 
It is not intended to question the subonG to Gata at $0. 50 per acre 


¥ - these lands falling within the reservation. on account of general route a 


- prior to definite location of the road, but merely to show that prior to. 


1880 there had been no such action on the part of the grantee claimant | 


~-as fixed, in this vicinity, rights under the Northern Pacific grant. ; 
~The only question remaining, therefore, is as to. whether by reason . 
_of the definite location under the Northern Pacifie grant, occurring as” 
it did after the act of 1880, these lands were again increased in price. 


: Had the Northern Pacific grant been. made subsequently to the act of co 


1880, no question could possibly have been raised, and, as-no rights © 7 oa 
attach under the grant until definite location, it seems under the facts pogo" 22. 


‘of the case that the considerations. are ie same. 
a _58566—vor. 3T= 08 ——44 rae 
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"Primarily the nitnate sections within a eeilvond grant were in- 


creased in, price because of the benefit to be derived from close prox- 
imity to a railroad, and to partly recompense the Government for the 


sections granted. After land had been increased and put into market = 


for a ion time and not. disposed of, Congress thought it wise to — 
reducé the price, but did not repeal existing laws under which they © 
might be further benefited by the building of other roads for which | 
grants had been madé and by the terms of which grants alternate sec- 
tions were to be increased in price. 

In respect to the interest acquired by the Northern Pacific Rail- 
road Company i in lands by virtue of the act of 1864 and the-filing of - 
map of general route, the Supreme Court of the United States has, 
on numerous occasions, held that the definite location of the road is 


. what determines the company ’s vested right to the lands covered by 


its grant. 


“See cases of Van Wyck v. Knevals, 106 U. S., 360; Buttz v. North- - 7 


ern Pacific Railroad Company, 119 U. S., 55, 7 L, (2 ‘United States wv. 
Northern Pacific Railroad Company, 159 U. ‘oi 284, 296; Northern _ 
Pacific Railroad Company v. Sanders, 166 U.S., 690, 629, 634; United 
States v. Oregon, &. Railroad Company, 176: U. See 28, 49, 43; Nelson 
w. Northern Paicific Railway Company, 188 U. S., 108, ‘121. | 

- See also cases of St. Paul & Pacific Railroad Company v Northern 
. Pacific Railroad Company, 139 U. S., 1; Menotti v. Dillon, 167 U. S., 

708; Hewitt v. Schultz, 180 U. S., 139; Southern Pacific Railroad iB 
Company v. Bell, 183 U.S., 675; U. S. v. Northern Pacific Railroad: 
- Company, 193 Ue S14 Sioli v. Decne 199 U. S., ae and North-. . 
ern Pacific Railroad Company ». Plumb, 16 L. D., 0; Northern Be 
Pacific Railroad Company v. Benz, 19 L. D., 229, , —— 

It was upon the principle synced In the foregoing’ cases that 
decision in the Baxter case was rendered. Jn that case, the Northern - 
Pacific grant and filing of map of general route were treated as 


~~ having no effect on the price of the land there involved which had 


been raised to $2.50 per acre on account of the Omaha grant and put 
in market prior to 1861. When, therefore, it was held in said decision 
that the price was reduced by the act of 1880, reference was had to 
the increase in price by reason of the grant prior to 1861 and not 
to any effect of the Northern Pacific grant. Under that decision there 
_ was ho increase in price under the Northern Pacific grant—by anal- 

ogy to the Supreme Court rulings—until ‘the filing on the map of - 
definite location of. the road. | Ri | 
. It was not held in the Baxter case, as — in this eer that 
: the act of 1880 was controlled by the act of 1864. On the contrary, 
it was held that the act of 1880 reduced the price of the land involved _ 
to $1. 25 per acre, the same’ having been raised in price and put in 


market pee to 1861, but that by ‘filing its map ‘of definite location, at 
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by the Nohort Pacific Railroad Company, July 6, anes the price s 
of said land was again raised:'to double minimum. _ 
In the cases of William Edmonston (20 L. D., 216), Inez Rhodes 


“4 (27 L. D., 147), and Albert Nelson (28 L. D. 248), referred to in 


— the aoceat involving lands raised in price and ‘Giered prior to 1861, 
it was found that $2.50 an acre was erroneously charged for said» 


lands, although there was no authority for refunding the excess, but. 


in none of said cases was the fact taken into consideration that: the — 
lands subsequently fell within the Northern Pacific grant and hence 
they can not be regarded as overruling or modifying the Baxter 
case. The Edmonston case was appealed to the Supreme Court from 


the j eee of the Court of Claims in his favor, among the findings © ° 


of which court was one to the effect that the land there involved. 
“was never alternate reserved land to the United States along the ~ 


line of railroads within the limits granted by any other act of Con- 


gress to any other railway company.” than the Chicago, St. Paul, 
Minneapolis & Omaha Railroad Company. Regardless of the fact, 
therefore, that the Supreme Court limited its decision to the question 


of voluntary payment, there could have been no question of raise in. | 


price subsequent to the act of 1880 by reason of another grant, as in . 
the Baxter case. There being no other grant covering the lands in- 
volved in the Edmonston case; the Supreme Court properly held that. | 


by the act of 1880 the price of his land was reduced to $1.25 per acre, 


. and that, therefore, he paid more than the law required. 
OReeroice. is also made in the appeal to the case of Daniel Van. 


- -Iderstine, in which judgment. was rendered in the Court of Claims — | 


against the United States and in his favor for $200, being the amount 


he was overcharged for land which it is alleged was similarly situ- 


ated to that of Emanuelson herein. The appeal was taken from’ 


that judgment to the Supreme Court, where the same was afiirmed ~ | 


- by a divided court. The only. question raised on such appeal was. — 
the one of voluntary payment, there being no finding that the land — 


was within the Northern Pacific grant. It appears that the only - 


report: of the Van Iderstine case in the Supreme Court is a memo- 


. randum of affirmation by a divided court, nor is it reported 1 im the : 


Court of Claims, as no report of that court was filed in the case. 


_ Under the circumstances, the judgment in that case cannot be re- 


garded as aiding or controlling the disposition of the case at bar, 
' especially as.the only question raised on appeal to the eupEne! Court 


was the one of voluntary payment. 


The judgment of the Department, therefore, is ‘that ie 1s: not : a. 


case where the party paid in excess of the amount required by. law ae 


within the meaning of the act of March 26, 1908. | 
~The decision of your. office a a Pepeyment: is accordingly 
: affirmed, - | 
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_ REPAYMEN 1-DOUBLE MINIMUM LAND—ACT. OF od UNE ne 1880. ; 
 Gnoroe Hytanp ET A | 


~ Double minimum lands within ihe limits of the grant to the Chicago, St. Paul, 
Minneapolis and Omaha Railroad Company were reduced by the act of 
June. 15,- 1880, to $1. 25 per acre, and so remained until subsequently again 
raised to double minimum upon falling within the limits of the grant to 
the Northern. Pacific Railway Company as: fixed by. definite location July 6, 
1882; and entrymen who during that period were erroneously charged | 
_ double minimum. 2Or any of such lands are entitled. to repayment ¢ of the _ 


5 ai excess, 


First Assistant Sel ay Piercé to the Caer of the General 7 
(F.W.C.) : Oe OTe, May 18, 1909. pea - (C.5.G.). 


Your office submitted, ee: the act of March 26, 1908. (35 Stat., 
_ 48), an account ‘allowine the claims of the legal representatives of - 
George Hyland and J ‘hn Hyland, deceased, for repayment. of excess _ 


purchase money paid by them on cash entries made, ee ey a 


| pepicnner 12 and October 27, 1881, for the W. 3 NW. 4, and NE. 4. 
NW. i, Sec. 6; and the SE. 1 NE. 4, and SE. 4, Sec. 82, T. 48 es 
R. 6 W., Bayfield, Wisconsin. Said act provides that: | 
In all cases where it shall appear to the satisfaction of the Secretary of the 
Interior that. any person has heretofore or shall hereafter make any payments © 
to the United States under the public land laws in excess of the amount he was 
‘lawfully required to pay under such laws, such eXCess shall be repaid to such 
person or to his’ legal representatives, : 
The lands involved are within the roete of ihe ar wine! to dic 
: Chicago, St. Paul, Minneapolis and Omaha Railroad Company by 
the act of June 8, 1856 (11 Stat., 20), as shown by map of definite - 
location filed Fine 17, 1858. Under’ said grant the lands were raised 
to double minimum price, or two dollars and fifty cents per acre, and. 
were offered at that price prior to January, 1861. 
The lands also fell within the limits of. the grant made to ig 
~ Northern Pacific Railroad Company by the act of July 2, 1864 (18 _ 
Stat., 365), as shown by map of definite location filed July 6, 1882. 
| By section 38 of the. act of June Us, 1880 oo ee 231), 3 it was 
provided: ; f | 
_ That the ‘pr ice of jane now “subject. to anti y hich were raised - tO two dollars | 
and fifty cents per acre; and put in market prior. to January, eighteen hundred .. 
and sixty-one, by reason of the grant of alternate sections for railroad. purposes, 
is hereby reduced to one dollar. and twenty-five cents per acre, 
In the case of John Baxter (11 L. D., 99), involving application - 
_.. for repayment of excess of one dollar and twenty-five.cents per acre — 
: va on aan, ms made on gee 14, 1889, for lands within the 


ok euce 


Land. within the limits of a railroad ene ‘and meduced in. price — ‘ihe act of pe Sas 


a 
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. Limits of the same two railroad grants a as in the present case, it was 


em qr une 15, 1880, is again raised to double minimum if sabsequcn ly oe — : 7 


is the limits. of: another grant. 


= Under the terms of that decision he uence in raiesicn having ben ie 

’ inde for the lands-after reduction of their price by the act of 1880. 

and prior to the filing arid acceptance of the. map of definite location 
of the Northern Pacific grant, the proper price to be charged for said 
lands was one dollar and. twenty-five cents per acre. Hence, ¢ cases are | 
presented where payments were made in excess of the amount the 
entrymen were lawfully required to pay under the public land laws 


~- within the meaning of the act. of March 26, 1908: The account, as 


~~ made up in these cases, is accordingly approved: and i is herewith: re... 


en. summed to your office, ee with: the other pepe submitted. 


me RESIDENCE—MILITARY SERVICE— -PHILIPPINE. INSURRECTION—ACT OF : : im 


MARCH 1, 1901. 


Can McGrecor. 


. One who attivted: and. served ninety days during the Philippine insartection and oe fe 23 
after the suppression thereof made a homestead entry is entitled under the: _ 


7 -act of March 1, ‘1901, to credit, in-lieu of residence, to the period of his. | 


service prior to the date the insurrection came.to an end, ‘put is not entitled, ee 


_ to credit for such part 0 of his enlistment as extended. beyond the close of the _ 
a, | insurrection. oe tech : 


First Aseaiont Secretary Y ‘Pheree to the Commissioner oF the Geen 


(ck Ww. C.) | Land Office, May 16, 1909. (G. C. Re 


- Carl MeGrégor has appealed from your. office aaa of J anuary | 


| 19, 1909, which rejected his final proof taken August 8, 1908, in sup- 


more: of ne homestead entry, Glasgow Serial No. 0548. (Great, Falls | 
H. E. 3575), made August 9, 1906, for the N. 4 SE. 3 a N.3 1 SW. b 
Sec. 28, T. 30 N., R. 29 FE. , Glasgow, Montana. — io 
The prose was. réjacted because the same did not bow va years’ 
residence upon the land, claimant contending that his period of 
service in the United States Navy should be deducted from the five 
_ years ordinarily required of homestead entrymen. — | 


Claimant by virtue of his services in the United States 2 Navy from - no 


| ~ November 20, 1903, to honorable discharge, April 11, 1906, is entitled 
to credit for poece on the land under the act of March 1, 1901 (31 | 
Stat., 847), amending sections 2304-5, R. S. , having sanved in the. 


mee for amu, days “ ‘during the suppression of. the insurrection in 2 
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as the Philippines.” The insurrection, however, was declared at an end 
July 15, 1903, when civil government was established over the Moro — 


. tribes—the last tribes, apparently, to ans to civil authority. See . 


James M. Esterling (36 L. D., 294)... 7 

While claimant enlisted “ ae tiie suppression ’ ’ of the Philip- 
‘pine insurrection, it is not shown.that. he was ever in or near the 
Philippine Islands or that he directly: aided in the suppression. 


His entry was not made until August 9, 1906, long after the sup- _ 
pression of the insurrection. He abviotisly can not and does not, as 


| Esterling did in case cited, ask ¢redit for residence on jand duly 
— entered before enlistment. | 

| His final proof shows about two years’ oat denies on the eas It 
is contended that full three years should be cr edited to him and that 
period deducted from the five years generally required of entrymen 


‘in making satisfactory final proof.and that the eony should be pee a | 


to patent on the proof offered. | 
It is a sufficient answer to say that but a small part of fis naval 
service one office states five months, five days), was performed | 
“during” the suppression of the. Philippine insurrection, and that 
period only can be legally deducted from the full period of five years’ 
residence required by law to earn patent. James M. Esterling, supra. 
_ The action appealed from is affirmed. © an a 


“WAGON ROAD GRANT-LANDS GRANTED-—ACT OF FEBRUARY 25, 1867. 
Tue DALLES. Miurrary Wacow Roap ‘Company. 


| The grant to. the State of Oregon by the act of February 25, 1867, to aid in 
the construction of a military wagon road, was operative only upon Jands 
7 within _the boundaries of that State; and lands outside the State, al- 
though within six miles of the road, do not constitute a valid basis for 
indemnity. 7 a3 | 


First Assistant ree etary Pierée to the Commissioner of the Baer 7 
> (F. W. ©.) : Land Office, May 16, 1909. 6S. Ww. Ww.) 


| This case involves the construction of the act of Congress approved | 
_ February 25, 1867 (14 Stat., 409), making a grant of lands to the | 
State of Oregon to aid in the construction of a military wagon road - 
from Dalles City, on the Columbia River, to Fort Boise, on the Snake — 
River, and is brought before the Departament by the appeal of the 
Dalles Military Wagon Road Company, grantee of the State, from 
your office decision of October 24, 1908, holding for cancellation a 
Hist of indemnity selections aggregating 3,225.28 acres in the Burns, 
, Oregon, land district. | 


DECISIONS | RELATING TO THE PUBLIC: LANDS. 695 - 


It appears Fromm your said aaGision that the list in nowise complies 
with the requirements laid down by the Department. in the case of 


La Bar v. Northern Pacific Railroad Co. (17 L. D., 406), as to the 
arrangement of lists and the designation of losses, tract for tract by 
- legal subdivisions against the selected lands, and for that reason — 
alone the list might be canceled; but, inasmuch as other reasons are 


presented. which in the opinion of your office justify the cancellation — 


of the list, your decision proceeds to consider the same for the pur-| 


pose of avoiding the necessity for future consideration, should the 


case be again presented one any rearrangement: oF the selections - 


A and the bases. 


The company designated as basis in this list 197.09 acres of land i in 


the Columbia river and 2560 acres of land in the State of W ashington, | 


and your decision holds that lands falling in the Columbia river and 
~Jand within the. granted limits of the road, but situated within the 
State of Washington, do not constitute valid basis to support indem- 4 
nity selections under the terms of the grant involved. The appeal = 
admits that Jand lying under the waters of the Columbia river does — 

_~. not constitute valid basis for indemnity selection, and the only ques- 
tion discussed by appellant is the right of the company to select 


: indemnity for the odd sections situated in the State of wee | 


and within six miles of the road as located. | 
~The appellant cites in support of its contention the haan of nee 


| Supreme Court of the United States in the case of the St..Paul, 


Minneapolis and Manitoba Railroad Co. v. Phelps (137 U. S., 528), 
which case-is also relied upon by your office as authority for helene 


that the grant to the State of Oregon to aid in the construction of 

a military road included only lands within the limits of the State ~ 
and that. the lands lying within the State of Washington did not 
_ pass, notwithstanding the fact that such lands might be within the 


primary or six-mile limit of the grant. 


The act under. consideration provides in the first. section shisteghs ee 


> That there be and hereby is granted to the State of Oregon to-aid in the | 
| construction | of a military-wagon. road from Dalles City, on the Columbia. Tiver, 
— by way of Camp Watson, Canon City, and Mormon or Humboldt Basin, to a 


point on Snake. river opposite Fort Boise, in Idaho Territory, alternate sections | 


of public lands, designated by odd numbers, to the extent of three sections in. Oe 


width on each side of said road. 


Dalles City, or what is now known as The Dalles, i is citiiated’3 in die : 


-- northern part of the State on the Columbia river, the boundary line 
between Oregon and Washington, while: Fort Boise, at the date of — 
the. act making the grant was situated_in the Territory of Idaho.on. 
the east bank of Snake river, the boundary between Oregon and 

' Tdaho. It thus appears that the road, in aid of which the grant was 


made, was to be constructed entirely within the borders of the State 


of, Oregon. 
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It appears. foc a map of the State offC Oregon. Tee by the Sur- | 
__-veyor- -General on September 14, 1871, that ‘Camp Watson, the first _ 
point named in the act making. the grant on the route of said road, - 


3 is situated in what now is approximately township 11 or 12 S., R. 22, : 
east, and is thus southeast of Dalles City and somewhat in the same. 


es general direction from. that place as is old Fort Boise, mentioned _ 


in the act as being opposite the other terminus of the aad If, there- 


fore, the road. had been constructed in approximately a iret line, | 
little or no land in the State of Washington would have fallen within 


six miles of the road; but the road seems to have been constructed in — 
an easterly direction fron Dalles for a distance of ten or twelve miles © 


before it turns south or southeast in the direction of Camp Watson. | 
Thus it follows that as The Dalles is on the north boundary of Ore- 
gon and the road was constructed for a distance of ten or more miles 


- in an easterly direction, land within six miles of the road and north 


of the same would necessarily fall without the boundaries of the | 
State of Oregon and within the boundaries of Washington. | 
The general policy of the Government as established, not merely 
by construction of the Interior and law departments of. the: Govern-_ 
ment but also by the plain language of the statutes and the decisions - 
of the courts, has been to confine land grants made in aid of rail- 
roads wholly within a State or Territory to lands lying within the 


same State. or Territory. See St. Paul, Minneapolis and Manitoba - 


- Railroad Co. v. Phelps, supra. It is true, in that case the court-held — 
that a grant made to the Territory took effect: by relation upon the 
“ sections of land as of the date of the grant when the railroads were - 

definitely located both as to so ree, of the grants:as was found 
within the limits of the State of Minnesota, and as to so much thereof 


as was within the limits of the Territory of Minnesota under the 


7 territorial organization but was not within the limits. of the State 
when admitted as a State. And there is nothing whatever in said 


nS decision from which it may be inferred that the court was of the — 


opinion that where a grant is made to a State to aid in the construc- 
tion of a road, which road is to be located entirely within the bound- 
aries of such State, such grant would ia ei aye ands not 
within the jurisdiction of the State named.. ae 
In the case cited the court said: es | 
7 In most if not all of the grants of land made to the various States in aid of 
railroads within their respective limits, some words of limitation were used to 
denote that the grant was restricted. to. lands within each particular State, when 
‘such restriction was intended. : | : 


Following this declaration the court gia numerous Soomant st eee 


- In many respects to the one now under consideration, and concluded — 


i . therefrom that 1 ina grant os to a State for the construction of rail- 


“ ae 
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, roads ae the granting | act specified : as: aa of ihe sate: points = ae 


_ entirely within the State, such spécification was a limitation intended | 


to restrict the grant to the State named in the act. a. ae 
- From what. has been stated it will be seen that The Dalles. military’ i 
road was to be constructed entirely within the limits of the State of 


| Oregon extending from Dalles City to a point on Snake River Oppo- J | 
site Fort. Boise, and that if it had been constructed approximately i 1, 


a straight line and in accordance with the terms of the grant all of 2 


the land within six miles thereof would have been within the limits — oer 


_ of the State. This constitutes one reason for concluding that Con~< © © aed 
gress intended to: grant only lands within the State of Oregon; more. | 
over, the provision of the sixth section of the granting act has an 
important bearing on this question and, indeed, is believed tobe con- . ~ 
trolling. That section provided that ‘the ‘United. States.Surveyor- 
_ . General for the District of Oregon should cause the lands granted 
~ to be surveyed at. the earliest practicable period after the State had. 


- enacted necessary legislation to carry the act into effect. Inasmuch 
as the Territory of Washington had been made a separate surveying 
district by the previous act of July 17, 1854 (10 Stat., 305), the pro- 
vision of section 6 of the act raking the grant to aid in the con- 
struction of this road clearly indicates: that it was the intention of 
Congress to. grant only lands within the limits of the State of Vreeon: 
For these reasons your office decision i is affirmed. 





ARTHUR H. ‘Mick ER. 


Motion. for review of departmental decision. of March 18,. 1909, 
37 L. D:, 506, denied by First Assistant Secretary cea May 20, 
1909. 


a 


ENLARGED. HOMESTEAD—ADDITIONAL ‘ENTRIES—SECTION 8, ACT OF 
FEBRUARY 19, 1909. | 


Instructions. 
| DsparTMENT OF THE invean tons oa 
. Genzrat Lanp Orrics, 
| 7 | Miers Dd. ¢. , May a1, 1909. 
; Ras and Recaane, 


United States Land. Offices; Oeloriin: i ontana, v evaday Or egon, “ is - oo 


Utah, W ashington, Wyoming, Arizona, and New Mexico. : 
-GenrtemENn: Paragraph 5 of the instructions of March. 25, 1909 


(37 L. D., 546), under the enlarged homestead act of February 19, ane 


7 1909: ag Stat. BD} is hereby amended to read as follows: 


_ ADDITIONAL ENTRIES, - _ 


5. “Section 8 of the act provides! that any. horiestead eeviae of lands of the : “ 


: ar character described in the first section. of the act, 7 which = be -proot fe ag eee 
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has not ag made, may: enter such other lands, subject to the provisions an this | 
act, contiguous to the former entry, which shall not, together with the lands _ 
embraced in the original entry; exceed 320 acres, and that residence upon and 
cultivation. of the original entry shall. be accepted as aa to. residence ; 


c - upon and cultivation of the additional ent Ly. 


This section contemplates that lands theretofore entered may be class sified or 
designated by the Secretary of the Interior as falling within the provisions of 


oe this act and in such cases an entr yman of such lands who had not at the time 


of the classification or designation of the lands made final proof may make such 
additional entry provided he is otherwise qualified. Applicants for such addi-. 
tional entries must, of course, tender the proper fees and commissions and must 
make application and affidavit on the Form No, 4—004, attached hereto. Entry- . 
men who made final proof on the. original entries. prior to the date of the act 
or prior to the classification or designation of the lands as. coming within the 
_ provisions of the act are not entitled to make additional entries under this act. 


: Very a | - 33 - 
| _. Frep Denwnerr, Commissioner. 

ened ; : - 

ORLA Baiinerr, Secretary. 


OPENING FLATHEAD, COEUR D°ALENE AND SPOKANE LANDS.  ¢ 


By THE Pawnee Or THE Unrrep Srares. 
A PROCLAMATION. | 


| L, Wir1am H. Tarr, President of the United States of ee 
| * virtue of the power and authority vested.in me by the acts of 
Congress hereinafter named, do hereby prescribe, proclaim and make 
_known that all the aonineral: unreserved lands classified as agri-— 
cultural lands of the first class, agricultural lands of the second class 
and grazing lands within the Flathead Indian Reservation in the 
' State i, Montana under the act of Congress approved April 23, 1904 
(33 Stat., 302), which have not been withdrawn under the act of 
Congress approved June 17, 1902 (32 Stat., 388) ; all the nonmineral, 
unreserved lands classified as agricultural lands within the Spokane : 


~ Indian Reservation in the State of Washington under the act of Con- — 


«gress approved. May 29, 1908 (35 Stat., 458) ; and all the nonmineral,. 
unreserved lands eeinea as agricultural lands, grazing lands and 
_ timbered lands in the Coeur d’Alene Indian Res gaton in the State 

of Idaho under the act of Congress approved June 21, 1906 (34 Stat., 
335), shall be disposed of under the provisions of the homies laws 
of the United States and said acts of Congress and be opened to- 
settlement and entry in the following manner and not otherwise: _ 

1. All persons qualified to make a homestead entry may, on and — 
after the fifteenth day of July and prior to and including the fifth 
day. of faa ee 1909, but not theretofore or nee Eee to 
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James 5 Ww. ‘Witten, Superintendent of. the ' Goan: a ‘the. ‘City of 


Coeur d’Alene in the State of Idaho, by ordinary mail, but not’in | 


_. person or by registered mail or-otherwise, sealed. aivelonee containing — 


. their applications for registration for lands in any or all of said _ 
reservations, but no. envelope should contain more than one applica-. 


tion and no person. should present. more than one Spplication for ia 


-- lands in the same reservation. _ mi fe 
U8 2 2a applications for. registration. ist: be on Homans Caciahed by — 
-... the General Land: Office, and they must show the. name,. postoftice ad- | 


- dress, age, height and. weight. of the. applicant, and be sworn to by 
him on or after July 15, and prior to and including August 5, 1909, hy 
before some notary Pale designated by said Superintendent. 
8B. Applications for registration must be sworn to at the following - 
places and not elsewhere. Applications for Flathead lands must be 
sworn to at either Kalispell or Missoula, Montana, for Spokane lands 
at Spokane, Washington, and for soocus d’Alene lands at ae 
—d’Alene; Idaho. 
4, Persons who were ireraely discharged after ninety days? serv- 
- ice in the Army or Navy of the United States, during the War of the 
Rebellion, the Spanish-American War, or the Philippine. Insurrec- 
tion, or their widows or minor orphan children, may present their . 
applications for registration, either in person or through their duly 
- appointed agents, but no person can act as agent for more than one 
such applicant and? all applications presented by agents must be 
signed, sworn to and presented by them at the same: places and in 
the same manner in which other ee are required to ‘present 
their applications. es 
5. Beginning at ten 0’ ieee a.m. on ie ice 9, 1909, ut the Ge of | 
Coeur d’Alene in the State of Idaho and continuing thereafter from — 
day to day, Sundays excepted, as long as may be necessary, there shal] 
be impartially taken and selected indiscriminately from the whole a 
number of envelopes so presented such number thereof as may be. 
“necessary to carry into effect the provisions of this Proclamation, and — 
the applications for. registration. contained in the envelopes so se-. 


 Jected shall, when correct in form and execution, be numbered serially 
in the order in which they are selected, beginning with number one 
for the lands within each of said Reservations, and the numbers thus 


assigned shall fix and control the order in which the persons named _ 


therein may make entry after the lands shall become subject to entry. ee 

. 6, A list of the successful applicants, showing the number assigned © 
to each of them, will be conspicuously posted and furnished to the 

press for publication as a matter of news, and a proper notice will be — 


promptly mailed to each person to whom a number is assigned. 


7. Beginning ‘at nine o’clock a.m. on April 1, 1910, and continuing ar 


| thereafter on such dates as may be fixed by the Secretary of the In- 
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| terior, persons holding siiribbare ie ae to fice whder this Poel: 
mation will be permitted to present, their applications to enter (or file 


- their declaratory statements in cases ‘where they are entitled to file = 


E declaratory. statements) at. the land office for any land district in 
_ which their numbers entitle them to make entry, in the order in — 


Ze » which their applications for registration were selected and numbered, 


- but no person can present more than one application t to enter or file 


| = more than one declaratory statement. 


: 8. If any person fails to apply to enter. fae. to file ; a ne 
~ statement if he is entitled to do so), on the day assigned him for that 


_ purpose, or if he presents more than one application for. registration. - 


for lands within the same reservation, or presents an application in 
any other than his true name, he will forfeit his nen to menalss ey 
or filing under this Proclamations | 
9. None of the lands opened to entry under is Pe ation neil 
become subject to settlement or entry: prior to the first day of Sep- _ 
tember, 1910, except in the manner prescribed herein; and all persons aX 
are admonished not to make any settlement prior to that date on lands | 
not covered by entries or filings made by them under this Proclama- 
tion. On September 1, 1910, all of said lands which have not then 
been entered under this Proclamation will become subject to settle- 
ment and entry under the general provisions of the homestead laws _ 
and the said, acts of Congress. : | 7 
10. The Secretary of the Interior shall make and prescribe au | 


rules and regulations as may be necessary and proper to carry this ~ 
- Proclamation and the said acts of Congress. into full force and effect. _ 


In Witness Whereof I have hereunto set my hand and caused the 
geal of the United States to be affixed. _ 
Done at the City of Washington this twenty- -second | day of Me in. 


the year of our Lord one thousand nine hundred and’ nine, and of the 


: Independence of the United Se the one hundred and thir ty-third. 
[SeaL.] fo: ee oe ye” WM. Ht. Tarr 
By the Presents a ae re 
P.C. Kyox, 
| rey ys State, 
OPENING FLATHEAD, COEUR D°ALENE AND SPOKANE LANDS. 
| | Reevrarions. _ ST 


Demers OF THE Lavrimton, 
: ~ Generat Lanp Orrice, 
| OW ashington, D.C., M ay 24, J 1 909. 
J AMES W. wees | 
_ Superintendent of Opening ana Sale o f vf ae Lands. 
“Sm: Pursuant to the Proclamation of the President issued May 29, | 
- ~ 1909, for the opening to settlement and entry of certain lands ie 3 
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| hs Fhithead Indian. Reservation in athe State of Montana: the @ Cocum:.. a 
d’Alene Indian Reservation in the State of Idaho oad the Spor 

- kane Indian Reservation in the State of Washington, under the acts oe 

_ of Congress named ea the following rules and regulations ame > 


hereby prescribed: © | 
 L. Applications for nogLiealion Any person ee to wales a 


__ homestead entry may present application for registration for lands in — 


“ any or all of said reservations, but his application must be sworn to at. _ 
- Coeur d’Alene, Idaho, if he registers for Coeur d’Alene lands; at 


either Kalispell or ‘Missoula, Montana, if he registers for Flathead ee 
~ Jands; and at Spokane, Washington, if he registers oor Spokane 


lands. 


2. Applications. for peaiceauon and powers of eau for the ap- 


| ‘pointment of agents by soldiers or sailors, or their widows or minor 
orphan children, should be substantially, 3 in words and form, like those 
hereto attached. | 

3. All. envelopes” in which. saa uon for registration are to be 
mailed should be three and one-half inches wide and six inches long, 
and they must be plainly addressed to “James W. Witten, Superin- | 
tendent, Coeur d’Alene, Idaho,” and the name of the reservation em- 
teeny the lands which the applicant desires to enter must be plainly 
written or printed across the front and at the left end of the envel- 
ope. All envelopes should be securely sealed and have the ee 
postage stamps attached thereto, before they are placed ; in the mail. 

4, No envelope should:contain more than one application for regis-— 
tration or contain any othér paper than the application and agent’s 
authority. Proof of naturalization and of military service, and other — 
proof required (as. in case of second homestead entries) will be ex- 
acted before the entry is allowed, but should not accompany the appli- 2 
cation for registration, | | 

5. Blank forms of pipieton t for Sep arition and sadveeod én 


-velopes to be used in. forwarding applications to the Superintendent ay : 


“will be furnished to each applicant by the Superintendent, through 


_ the notaries public before whom the applicants are sworn. Blank © 


- powers of attorney to be used by soldiers or sailors, or their widows 
or minor orphan children, in the appointment, of agents, may be ob- | 


tained from the Superintendent at Washington, D. C., prior to Bed - | : : 


as ey and after that date from him at Coeur d’Alene, Idaho. | 


. Mf gthod of receiving and handling applications —Assoonasthe 
Mireneethi! of the Opening receives an envelope addressed to. 
him, with the name of any of the reservations endorsed thereon, he. _ 
will (if such. envelope bears no distinctive marks or words indicating - 


_ the name of the person by whom it was presented). deposit It ina 
metal can set apart for the reception of all envelopes bearing a like 


endorsement. The cans used for this purpose must be so constructed _ | rm: 
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as to pievetit envelopes aoa therein’ from being rerhoved aiianes , 


from, without detection, and they must be safely euarded by repre- 


sentatives of the Government; until they are publicly opened on the - 
_ day when the. selections aathorized by the Proclamation are to be 

made. All envelopes which show the name of the person by whom — 
_ they were mailed will be at once opened and the appheations therein 


will be returned to the applicants. 


7. Method of assigning numbers to applicants On August 9, 1909, 


the cans containing the applications for registration preaenied by 
.’ persons who desire to enter Coeur d’Alene “lands will be publicly 


opened and all envelopes contained therein will be thoroughly mixed 
and distributed preparatory to: the selection and numbering thereof 
in Hon manner directed by said Proclamation. 
8: After selections of envelopes and assignments of numbers have ; 
~been made from the applications presented by: persons desiring to 
enter lands within the Coeur d’Alene Indian. Reservation, the cans 
. containing applications for registration presented by persons who 
_ desire to enter lands within the Flathead Indian Reservation will be 
opened, and all envelopes contained therein will be thoroughly mixed 
and distributed, preparatory to the selection and punkere. thereof 


in the manner directed by said Proclamation. 


9. After selections of envelopes and assignments of ae have 
- been made fromthe applications deposited by persons desiring to 
enter lands within the Flathead Indian Reservation, the cans con- 
taining applications for registration presented by persons who desire 
to enter lands within the Spokane Indian Reservation will be opened, 

- and all envelopes contained therein will be thoroughly mixed and 
distributed, preparatory to the selection and numbering ther eof i inthe — 
manner directed by said. Proclamation. 
- 10. Numbers will not be assigned to. a greater number of. persons | 
than will be reasonably necessary to induce the entry of all the lands 
-subject:to entry in each of said reservations under said Proclama- 
tion. The applications for registration presented by persons to whom — 
numbers are not assigned ‘will be carefully arranged. and inspected, 

and if it is found that any person has presented more than one ap- 


‘plication for lands in the same reservation, or presented his applica~ — 


tion in any other than his true name, or in any other manner than 
that directed by said Proclamation, he will be denied the right to 
make entry under any number assigned to him. | 
11. When an application for registration has been elected and. - 
numbered, as prescribed by said Proclamation, the name and address. 
of the applicant and the number assigned to him will be publicly : 
announced, and the appneauon will be filed in the order in which it 
was numbered, | es ‘ | 
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12, All selected applications which are not correct in form and 
execution will be stamped “ Rejected—Imperfectly Executed, : and 


' filed in the order in which they were rejected. 


13. Notices of numbers.assigned will be promptly mailed io all per- 
sons to whom they are assigned, and to their agerits, in cases where 
numbers are assigned to soldiers who registered .by agents, at the 
postoflice address given in their applications for registration, but no ~ 

notice whatever will be sent to persons to whom numbers are not: 
* assigned. All persons who present applications for registration 
- should, in their own behalf, employ such means as will insure their 
receiving prompt and accurate information as to the names of persons 


to whorn numbers are ‘assigned, by subscribing to some newspaper 


which will publish a list of successful applicants, or otherwise, as the 
notices sent by the Superintendent may Do not. be received by 
them. | 

14. Notices of the time and Dlae of sates entry well Bs mained to 
such number of persons holding numbers as may be reasonably neces- 


_ sary to induce the entering of all the lands desirable for entry, and if — 


- any person who receives such a notice either notifies the Register and 
Receiver that he does not intend to make entry, or fails to make entry. 
on the day. assigned him for that purpose, the person holding the 
lowest: number to whom no date. for entry has been assigned will be — 


at once notified that he will be permitted: to make entry on a date — | 
named in such notice, after all persons holding numbers lower than a 


- his have had opportunity to make entry. : 
_ 15. Notice of intention not to make entry. Its any person. who re- 
- ceives a notice of the date on which he may make entry becomes satis- 
fied at any time that he will not make entry under the number assiened 
to him, he should at once inform the Register and Receiver of that 
- fact, in order that some other person holding a higher aver _, 
be given the right to make entry. | 


16. Postoffice address. — All. persons who change. heir nostofiice ad. - 


dresses from the.addresses given in their applications for registration 
should request the postmaster at their former addresses to forward 
their mail to their new addresses and notify the Register and Receiver 
of such change of address.. | 

17. Method of making entry—Persons who receive notice of their — 
‘right to make entry for Coeur d’Alene lands must present their ap. 


plications at the United States land office at Coeur d’Alene, Idaho; 


persons who receive notice of their right to make entry for Flathead 
lands must present their applications. either at Kalispell for Flathead 


lands in the Kalispell district; or at Missoula for Flathead lands in. | ee 


the Missoula district ; and persons who receive notice of their right to | 
make entry for Spokane: lands must present their applications at 
Spokane. . Persons holding numbers which entitle them to. make 
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| entry in more than one reservation may, at their own n election, make : 
entry in any reservation. | 

18. Persons holding numbers from 1 to 50 ndlasive: ase present 
_ their applications to make entry at the land office at which they are 


_ entitled to make entry between the hours ‘of 90 ’clock a. m. and 4.30 


p. m., on April 1, 1910, in the numerical order in which their numbers 
“Were ‘assigned to them: the applications of persons holding numbers 
. from 51 to 100 must be similarly ‘presented on April 2, 1910; the | 
applications of persons. holding numbers 101 to 200 must be similarly 


presented on April 4, 1910; the applications of persons holding num- 


bers 201 to 300 must be presented: on April 5, 1910; and so on from 


_. day to day at the rate of 100 per day, Sundays aad legal holidays. 
_ excepted, until all persons who have been notified to appear and make -_ 


entry have been given an opportunity to do so. : 
19. If any person who has been assigned a number entitling him to 
make entry fails to appear and present his application for entry when - 
"the number assigned him is reached, his right to enter will be passed 
until after all other applicants aecioned fon that day have been dis- 
posed of, when he will be afforded another opportunity to make entry 


on that day, failing in which he will be deemed to have abandons _ 


his right to make entry prior to September 1, 1910. | - 
If any person holding a number dies before the ate: on which heis 


ae required to make entry, his widow, or any one of his heirs may appear 


and make entry under his number on that date, but not thereafter. 
20. At the time of appearing to make entry, each applicant must, 


| by affidavit, show his qualifications to make a homestead entry. If 
an applicant files a soldier’s, declaratory statement, either in person 


or by agent, he must furnish, evidence of his military service and hon- 


-orable discharge. All foreign-born persons must furnish either. the — 


original or one of their declaration of intention to become citizens 
_ (“first papers”) or copies of the order of the court admitting them 
to full citizenship. (“second papers”). If persons who were not 


~. born in the United States claim citizenship through their fathers’ 
naturalization while they were under twenty-one years of age, they: _ 
must furnish a copy of the order of the court admitting their fathers 


to full citizenship (or their fathers’ “ second papers”). 


- 9J. The usual nonmineral and nonsaline affidavits wall fae be re. 
quired with applications to enter made prior to September 1, 1910, 


but evidence of the nonmineral and nonsaline character of the lands va 
~ entered before that date must be furnished by the entrymen, before ears 


their final proofs are accepted. | 
29. Proceedings on contests and rejected applications —When the 


— Register and Receiver of the land office at which these lands will be- | | 


come subject to entry for any reason reject, the application oft. any 7 : 
| pore et the tight t to make entry, under any number: ay 2s 
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to him, they will at once ‘advise him a és rejection mae of I his none 


of cee and further action thereon shall be controlled by the fol- . a 


lowing rules, and. not. otherwise: a 
a. Applications either ‘to file soldier’s declaratory Sateen or nee | 


make homestead entry of these lands must, on presentation in ac- . 
cordance with these regulations, be at once accepted or rejected, but — 


the local land officers may, in their discretion, permit amendment of 
defective applications. during the day only on which they are pre- | 
sented.. If properly amended on the same day entry may be per- - 
mitted after the numbers Lor the day ne been oe in their 
numerical order. _ 
6, No appeal to the General Land Office will be allowed or consid- . 
ered unless taken within one day (Sundays excepted) after the rej‘ ec-. | 
tion of the application. 
_¢, After the rejection of an. application, whether an. gies be 
taken or not, the land will continue to be subject to entry as béfore, 


excepting that any subsequent applicant for the same land must be 7 


_ informed of the prior rejected application and that his application, 
| if allowed, will be subject to the disposition of the prior application, © 
— upon. appeal if any be taken from the rejection thereof, which fact 


must be noted upon the receipt issued him. and upon the application 


allowed. . 


d. Where an pal is taken the papers will be a umedintele: for- 


warded to the General Land Office, where they will at once be care- 


fully examined and forwarded to the Secretary of the Interior with 


appropriate ee, when the matter will be H prompuly de- 


 eided and closed... | 
 é Applications. filed prior to September ale 1910, to contest sauces a 
~ . allowed for these lands, will also be amiedintely forwarded to the 
_ General Land Office, where they will be at once carefully examined 


and forwarded.to the Secretary of the Interior, with proper ‘recom- 
| ieee when the matter will be promptly decided. 


f. These regulations will ‘supersede, during the period between a 


- April 1, 1910, and September 1, 1910, any Rule of Practice or other 


regulation governing the disposition of applications with which they: | 


may be in conflict, in so far as they relate to the lands affected by 


- these regulations, and will apply to all appeals taken from. actions of a 


local officers during that period affecting any. of these lands. | | 
_ 93. No notary public shall be designated for the purpose of admin- 
istering oaths to applicants for registration who was not appointed . 
‘prior: to June 1, 1909, and on that date a resident of the con in 
which he shall nate a : 

44. Very. respect tale? _ . a oo DENNETT, Combe 
_ Approved May 24,1909: | _ «. “s 2 

R. A. Batiincur, Secretary. — 
: 58566—voL 37-0845 
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_ PRESCRIBED FORMS OF APPLICATIONS FOR, REGISTRATION, 


) ES eee eel eee ae EY Bee ae RES ES REN ee noe EES ER Pe | | CORRE i AE eR Ee 
post-office, aged Poet eee years, ‘height_.____feet eee: inches, ian ass orcas noone. 
in support of this, my application for registration’ for___._-_-._____-__~ lands 


do solemnly swear that I am a citizen of the United States, or have declared. 


my intention to become such; that I am not the owner of more than 160 - | 


acres of land, and have not heretofore made any ‘entry or acquired any title. 
to public lands which. disqualifies me from making homestead entry; that. I 
honestly desire to enter public lands for my own personal use as a home and 
for settlement and cultivation, and not for speculation or in the interest of some . 

other person; that I present this application for that PUrPOSE only, and have.» 
not presented and will not ope any other affidavit of this kind. | | 


Fe ne Pe ee ee a a a 


to or by affiant, ane seeee day i anata cs nen 


ey a ee a a ee eet SE ee 


| ‘(This Application Must be Sworn to at the Place. Named in the Proclamation.) 
Notr,—Blank affidavits of this Kind will be furnished by the notaries before | 
whom they are sworn to. Copies must not be printed and furnished by others, 


SOLDIERS’ POWER OF ATTORNEY.’ 


AGENT’S AFFIDAVIT. — 


ec eet tie eee ei eee BPE, 3) Se eS ee EE Ce Se ae 
post-office, - aged_.__.- years, height_. ies poet Si pa ar ch Weeeeerentas : and eelent see ene 
Ibs., do solemnly swear that I am the duly appointed agent 0) ae a area 
ee ee ee eee , Of _-_-----_ post-office, 


who desires to make entry of lands under section 2304, Revised Statutes of 
the United’ States, as amended by the act of March 1, 1901, at the land opening 


authorized by the proclamation issued May 22, 1909; and that 1. have not pre- - 


- Sented anew LD not present 22 affidavit of this character for any other person. — 


i re ey ee ee ee es 


es ee eg re ee et pt ae ee et ee ed ree 


ae en Se Dy SAN PO sets det we Sod GD cael ge ee SO a we BP a 


(This digenté: Application Must Be Sworn to by y Him at One of the Places 
Mentioned in the Proclamation. ) .. . 


SoLprmr’s AND SarLor’s AFFIDAVIT. 


post-office, do isang: swear that I am qualified to make a homestead. entry 
and entitled to the benefits of section 2304, Revised Statutes of the United 
States, as amended by the act of March 1, 1901; that I hereby appoint-__-____ 
se ee Sat pes ee te et Eo AY agent and attorney in fact ~ 
to present my application for registration for the Jand opening authorized by 
the proclamation issued May 22, 1909, and to thereafter file a declaratory . 
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statement for me andes section 2309, Revised. Statutes of the United States, 

for any lands embraced in said opening; that I make. this affidavit in good faith - 
for the sole purpose of securing public lands for a home for myself, and for — 
the purposes. of settlement and cultivation, and not. for speculation; that I 
have not presented. and will not personally: present an affidavit under said 


. proclamation. nor authorize: any other person. than the one. named above to . 
present such an affidavit for me. The name of my agent was written into this ee 


aaa before it was sworn to by Nre. 


ee mr Sr ks a re te St ee st te 


Subscribed and sworn to before me__-__-__--_ ae: | ae 


ee A A ES ey re ey 


(This may be sworn to ‘before any officer using a seal, in any State or 
Territory. ) . 

- Note,— Blank forms of this power of attorney will pe furnished by the super- 
| -intendent, or copies thereof which are exact reproductions, in spacing and size 
of type, may be printed and furnished by other, persons, but they must be 
printed on heavy light blue: paper, and be exactly three and one-quarter inclies 
wide and five and three-quarter inches long. If an agent registers for more 


than one reservation he must present 4 power of attorney for each reservation 


registered for. If a soldier desires to register for two reservations he must 
give two. powers of attorney, if for three. reservations, three powers of attorney 
to the same or different persons. He cannot be crete for more than one. 

. reservation under one power of attorney. 





Fanoo GROUP No. 2 LopE. CLams.. 


Moetica fog review of departmental decision of J anuary 21, 1909, 
387. D,, 404, denied oe First: Assistant - ieee ne May * 22, 
. 1909. = 


| ENLARGED HOMESTEAD—FORM 4. 008. 
Insrrvorions. 


Duparruent OF THE. Txintmeton, . 
GrneraL Lanp Orrics, . 
| : | 7 — Washington, D.C., M ay 24, 1909. 
. Lhe Rephies and Reie vers, United States Land Offices, Colorado, . 
Montana, Nevada, Oregon, a tah, Washington, ee Ar 
Zonda, ia New Mexico. 
| GENTLEMEN: Referring to form 4-008 ree in qngeractons | 
approved March 25, 1909. (37 L. D., 546), under the enlarged home- 
stead act of F Binary 19, 1909 (35 Stat., 639), attention has been 


galled to the fact that 1t wil often be difficult to procure two witnesses | 


in the vicinity who are “well acquainted” with applicant, while 


' witnesses may be easily procured wae can Geary as to me character ; 
7 of the lands eae for.. a a | 
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| The important statenients to be corrobor ated are as to the character 
of the lands, and it is considered unnecessary that witnesses be ac- 
quainted with the applicant. _ f 

You are, therefore, instructed that in cases ; where tiie witnesses are 
not acquainted with the applicant the corroborating affidavit may be 
~~ modified to read as follows, to wit: | | _ 
See eee of ee eer HTN feet a 
of_.__-_--______-_--_-, do solemnly swear that we are well acquainted with 
the lands described in the above application, and per ‘sonally know that the 
statements made by. the applicant relative to, the character of the said lands. 
are true. | 7 ~  § | so 

You will: give publicity | to ines instructions ‘tad mvs officers 
qualified to administer oaths in such cases in your district. 

Very respectfully, oe | 7 | 
Frep Dennert, Commissioner. 
eer Saez — | 
aR. A. Bartznon, Seoretar y- 


Spies aaaday Vs PARKINSON. . 


Motion for review of departmental decision of March 9, 1909, 


3¢ Li: D. 522, denied by First Assistant oeEtaey Pierce, May DA 


- 1909. 
ieee FEES AND OTHER TRUST FUNDS. 7 
Circunar. | | 
| Derarrweyt OF THE InTErtor, 
- GeneRaL Lanp OFFicn, — 
| 7 | Washington, DOs Mt ay y Bh, 1909. 
Rucervars ¢ OF eae Moneys, | 
| s Onited States Land Offices. | 
“Sins: Paragraph 5 of the circular of ws 16, 1907 (08 ie: 568), , 
is hereby amended to read: 


Applications for the return. of. zp Unearned Fees and other Tr ust Finds : that. 
have been transferred to the Treasury. under the act of March 2, 1907, should: 
be stated by the Appieant in the following form: 


"APPLICATION FOR RETURN or MoNEYS CovERED INTO THE “TREASURY As * ‘Our 
STANDING LIABILITIES.” nnn. 


ee E (Kind and amibe of eaplieation. etc.) ; 
TA)! anes eee ‘Receipt 1 No, eee , hereby make application, in pur suance 


e.). fen 
of section ry of the act of March 2. 1907, for the return of said amount, which . 
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has. been transferred to the Treasury as.“ Outstanding Liabilities a under st 


i 


- said act. 


"5 Signatur e. y 


UNITED States LanpD Orricn, ‘a 


. We hereby certify that it appears from the records in this office that the 


; statements in the foregoing application. are correct, and that the amount stated 
-- was transferred to the Treasury as “ Outstanding Liabilities,” in pursuance of 


the act of March 2, 1907, in the accounts of the Receiver of Public 2 MONEE; of 
the U.S. Land Office at bet ee Se , for the quarter. ended eee eed 5 
, Ee eS caer MO eee een eee Register. 

6 Mite Al eee ee CCCHeh 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, . 
WAsHINGTON, D. C., ce ae Pare nae ene Soe i 


Winiined and approved. It appears from the records of this office that the . 
statements in the foregoing application and certificate are correct, ‘and that the — oS, 
~ amount involved has heen deposited in the Seed in accordance with MGs mes 
act of. March Da 1907. 


Oo onumissioner. 


The register sa recelver will certify, as above directed, to the cor- 
rectness. of the account as shown by the records. of their office, and. 


forward same to the Commissioner of the General Land Office for a 
administrative examination, and transmittal to the ad Depart 


ment. for settlement. | . 
Very respectfully, | & RED DENNETT, ne 
oe me : a. © 

R. A. Battanerr, Secretary. 


—-_——, 


RESIDENCE—LEAVE OF ABSENCE-JOINT RESOLUTION OF JANUARY 


18, 1907. 


EspPine v. JOHNSON. 


. The joint resolution of Faaneey 18, 1907, granting a leave of absence to nomi: 


- stead. settlers in certain States for a period of three months from ‘that 
date, protected all homestead entries withiu its provisions against a charge 
of abandonment until after the expiration of six months from the termiua- 


: tion of the Beriod: of absence granted. 


First nee eae Pierce to the ee of the Cee: 


— (BW.G.) Land Office, May 25, 1909. (LET) 


Jens K. J eee has appealed to: the Department. from your deci- : 
sion of March: 18, 1909, sustaining the action of the. local. ner of ee 


* 
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April 29, 1908, and holding for eaiieellntion his homestead ast 
number 36435; made November 1, 1905, for the E. 4 SW. 4 and lots 3 
and 4, Sec. 18, T. 180 N., R. 81 W.., Bth P. M., ‘Minot, North Dakota, 
land qistrict: on the contest of Chacles Raping: | _ 

It appears from the record that on April 22,1907, Charles Hens _ 
filed contest affidavit against said entry, alleging— 3 


that said entryman had wholly abandoned | said -land-and changed. his. residence 


therefrom for more than six months last past and next prior to the date hereof; 

‘that on or about August 18, 1906, he removed with his family from said land - 

. and has been away from said land with his family ever since said date; that he 
. has no improvements upon said land, except an uninbabitable shack. and about. 


ten acres broken. 


ON otice issued upon said affidavit and hearing ‘took place before the 
local officers, both parties appearing in person ne counsel and wit- 
nesses and submitting testimony, and. on August 21, 1907, the local 
officers, upon consideration of the testimony submitted: recommended 
the dismissal of the contest. -In said decision they say: 
Congress, ee Jota resolution approved January 18, 1907, oe ied ieaetor 
_ absence to homestead settlers in the State of North Dakota and other named 
_ states for a period of three months, or until April'18, 1907. Applying the ordi- 
“nary rule in the matter of a contest brought against.a homestead entry where 
a leave of absence has been granted, it must be held that in the absence of any 
specific charge of default prior to ‘the granting of such leave an entry is not 
subject to contest on ‘the ground of abandonment until the expiration of. six 
months after the time for which the leave of absence was ernie (18 L. D., 
331; 26 L. D., 268.) | 


No appeal was taken from this decision and same Recane final. 
On September 6, 1907, the local officers. allowed Esping to file a 
new contest aides against said entry, in which he alleged that— 


7 said entryman has wholly abandoned the said land for a period of more than one. 
year since making said entry, and next prior to the date of the commencement 


of this contest; that he has never at any time established a residence upon the . _ 


said land, and that he lives with bis family on a rented farm forty miles from 
. the said land and maintains a home on said rented. farm, and the said home- 
stead in Sec. 18, T. 150 N., R. 81 W., remains wholly abandoned. and unim- — 
proved, except about ten acres of breaking. 
‘September 18, 1907, Esping filed a demi of the first contest i 
the local office, but such action on his part was without effect on the — 
rights of the parties hereto. | | 
Notice was issued. upon. said second affidavit of contest and personal 
service thereof made upon Johnson October 15, 1907, fixing the hear- _ 
‘ing before the local officers on January 8, 1908. By agreement the 
hearing was continued to January 15, 1908, at which time both par-. 


- ties appeared with counsel and witnesses betors the local officers for 


trial. The contestee contended that no new charge was made in said 
second contest. affidavit, ng cot no charge could be made upon any 


ro @ar 
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matters ° prior to the een of or fond contest eee same 
: parties. His contention was overruled and the trial proceeded. 

It appears from the evidence that the contestee lived upon the land 
in controversy with his family, consisting of a- wife and three chil- 
dren, about three months in June, J July and August, 1906; that before 


. and during said time he built a house and barn and dug scl removed | 


the stone off of more than ten acres of the land and plowed the same; 
also. that. he dug wells sufficient to obtain water, and that when he left 


his homestead in the latter part of August, 1906, he returned to the — | 
rented farm, about 35. miles from his homestead, for the purpose of 


' harvesting his crop then growing on such rented fea His residence 


of three months upon the homestead was patio, admitted i in con- 7 


testant’s first affidavit of contest. oy 
By joint resolution of Congress appre J anuary 18, 1907 (34 


" Stat., 419), it was enacted— ; 
That homestead Settlers upon the ‘public domain in North ‘Dakota, “South. 


Dakota, Wyoming, Minnesota and Montana are hereby granted a leave of 
absence from their land for the period of three. months from the date of the © 
approval of this resolution: Provided, That the period of actual absence under 
this resolution shall. not be deducted from the full time of residence required 
by law. 


It is held in Hiltner ». . Wortler’ (18 Led. , 331) ‘that saa. a leave. - 


‘of absence is granted a homesteader under the act of March 2, 1889, 


‘a charge of abandonment will not lie against the entry antl the _ 


. expiration of six months after the time for which the leave of absence 
was granted. - This holding is repeated in the case of Jacobs v. Brig- 
ham (26 L. D.,.268), and cited with approval in Glover v. Swarts 

(29 L. D. , 55), ands in the case of Katharine O. Elder (30 L. D., 21). 

No reason is perceived’ why the leave of absence granted by seth of 

Congress should not be construed upon the same principle to protect - 

an entry against contest upon the charge of abandonment for the. 

‘period of six months after the expiration of said leave. This entry 

was therefore protected against contest upon the charge of abandon- | 


ment until October 18, 1907. Upon the testimony in this case no 


other charge than abandonment was sustained against this entry. 
The claimant returned, to this‘land with his family November 15, 
1907, less than thirty days-after the same became subject to contest 

‘upon the ground of abandonment, and has since continued to reside 
upon and improve the land. This contest was begun and notice 


served before October 18, 1907, and claimant’s delay in-returning to : 7 


the land beyond the time ellen he intended to so return is shown to 
have been to a considerable extent due to the expenses incurred and 
- time spent in defending against these two contests of Esping. The 
attempt to couple other charges with the charge of abandonment in 
the second affidavit of contest uae contestant to a ieee imputation, | 
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of. bad faith in attempting to optan an sllowatis of nee contest at 
a time when same oon not have been entertained, In disposing — 
of this question you say: : | 


- ven admitting that it was. the purpose. of - said joint resolution to grant | 
. absolute protection to a. homestead settler for a period of nine months, this con- 


tention in behalf of the defendant cannot avail him in this case as presented, - 


because he appeared at the tr ial and made no objection to the contest on the 
ground that it was pr emature, aud the facts presented at the heari jug show that 
his abandonment of the Jand was fr om in August, 1906, until in November, 1907, 
a period of about fifteen months. . | 


In: the condition of this record,. ‘including ese two. contests by » 


_ -Esping, it cannot fairly be said that the question as to whether or not 


_ this contest was prematurely brought was not before the local officers 
at all times during the pendency of this second contest.. The Depart- 
ment is: oem that this contest should be considered as brought — 
upon the ground of abandonment. The facts were known to both 
_ parties and to the local officers when said second contest. affidavit was — 
"presented and there has at no time been any dispute or.contradiction 
concerning the facts involved i in this controversy. The entry was not 
subject to contest previous to October 18, 1907, upon such charge of. 
abandonment, and the question presented appears to be one of j juris- 
diction over the subject-matter of the controversy, instead of the per- 
sons of the parties interested, and therefore properly presented at: 
any time before final disposition of the case. It. follows that neither 
of said contests should have been entertained by the local officers ie 
that the second contest must now be dismissed. - 
Your decision is accordingly reversed and said entry will - held 
intact subj ect to future compliance with law. | 


| HOMESTEAD ENTRY-SOLDIERS’ ADDITIONAL~VOIDABLE ENTRY. 
Epear H. Fourr. _ 
A homestead entry based upon an application executed before a commanding 
officer of the United States Army, under section 2293, Revised Statutes, at 
a time when the applicant was no longer in the military service, is not for 


. that reason yoid, but voidable merely, and furnishes a sufficient basis for a a, 
soldiers’ additional right under section 2306,- Revised Statutes. uate 


| F rst Aanatand Secretary Pisce to the Commissioner of the General | 
: AP. W.Cc ) Land Office, May 25, 1909. my (J. EW.) 


Edgar H. Fourt, assignee of the heirs of Theodore Artaud, has 
appealed from your office decision of April 3, 1909, rejecting his 
application made August 19, 1907, under sections 9306-7, Revised. 
"Statutes, to enter the N. 4 NE. 4, Sec: 85, T. 31 N., R. 99 W., 5 P. M., 
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Pander land: arsinict, Wyoming, containing 40 acres, based on the 
military service of Theodore Artaud, deceased, as Assistant Surgeon — 
55th Regiment New York Infantry, from August 28, 1861, to Sep- 


tember 19, 1862, who is shown to have made homestead entry No; 1826 | 


December 2, 1867, at Tallahassee, Florida, for the 8. 4 SE. 4, Sec. 22, 


T. 35 S., R. 17 E., containing 80 acres, which was canceled for failure _ 


to make, proof December 91, 1876. 
It appears from the codord. that the are heedore: Artaud, 


= claiming to be in the military service of the United States, executed _ 


_ his application before the commanding officer of the 7th U. S. Infan- 
try, at Tallahassee, Florida, under the act of March 21, 1864, section 


9998, Revised Statutes, and authorized Felice Artaud, his wife; as 


his scent to designate the tract selected for his ime which she 
"appears to have “done, said application being ¢ on. file before the reg. | 
i ister September 6, 1867. 


It further appears that the records re: the War Department show 


‘that. while the said Artaud had served in the army from August 28, 


1861, to September 19, 1862, at the date of said purported power of a 


attorney, September 4, 1867, he was not 3 in a the military service of the: , 


. United States. 


By your office decision of i anuary 29, , 1909, you held the applica. | 
tion of the claimant herein for rejection on the ground that the orig- 
inal application executed by said Artaud before the commanding 
officer of the 7th U. S. Infantry did not come within the provisions | 
of section 2293, Revised Statutes, and therefore that said homestéad 
~ entry No. 1826 was deemed invalid: and not a proper basis for a sol. 
diers’ additional homestead entry. a : 
March 24, 1909, a motion for review by. your office of said eno | 
was filed, alleging the same to be erroneous and that the Department 
had aoe upon the exact point in. the case at bar, reference being 
made to the cases of Hollants v. Sullivan (5 L. D. i) 4 in- which it 
7 appeared that a homestead affidavit was made Gators a clerk of the 
court under section 2294, Revised Statutes, while neither Sullivan nor 
any member of his family were then residing on the land as provided 


for in said statute, and that of Fidelo C. Sharp (35 L. D., 179), © i 


wherein the homestead: affidavit was executed before a clerk of a court 
- outside the land district in which the land entered was located. In 
- both of these cases the Department held that the entries were not void. 


~- notwithstanding the pregulaity in the affidavits, but were ase | 
—_-voidable. “2 


Your decision of April 3, 1909, dispeune of the motion for 1 review, — 
held that the case at bar is not aalopons to either of the cases cited; | 
on the ground that Artaud executed his homestead affidavit without | 
- any authority of law whatever, he not’ being in the multe service of 
the United prates: at the time. | | : 
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The appeal woateac: that you aed in aie holding that the case a6 
bar is governed by the case of Fidelo C. Sharp, supra, and that 
Artaud’s entry was merely voidable and merce a Egood basis for a — 
soldiers’ additional homestead entry. ; 

In the opinion of the Department it does not: appear ‘that Aicees Is | 
any essential difference between the irregularity between the applica- : 
tion in the Fidelo C. Sharp case, supra, based upon the provisions _ 
of section 2294, Revised Statutes, and that in the application of the 
case at bar based upon section’ 2293, Revised Statutes. As in the 
Sharp case, that there was an entry made is not controverted. It is © 
-true the application upon which it was based was irregular and 


7 “might have been rejected because not executed in accordance with | 


the law, but the entry after allowance was not absolutely void, it 
was only voidable and the party with whom the voidance thereof 
rested was the Government and not the entryman. | 

~ As contended in the appeal the decision of the Department i in the 
Sharp case is directly in point and should be followed in disposing 


of the case at bar. Undoubtedly,-if Artaud had made final proof 


instead of abandoning his entry he would have been allowed to cor- 
rect the defective original affidavit and patent would have issued; 
on the other hand if he had sought to make another entry it would 
'-have been held that he had exhausted his homestead rights. See 
-case of John 8. Owen (32 L. D., 262, 264). 

In view of the foregoing vous decision, appealed from, is hereby, 
reversed. . 


REPAYMENT—INDIAN LANDS—SECTION 2, ACT OF MARCH 26, 1908." 


Cranes C. Van Wormer. 


Section 2 of the act of March 26, 1908, providing for fapneiaent has reference 
solely to moneys paid for public lands disposed of under the public land, 
laws and covered into the Treasury and subject to the absolute control and 
disposition of the United States, and affords no authority for the repay- 
‘ment of moneys paid on Otoe and Missouria-lands disposed of under the act 
of March 8, 1881, and placed to the credit of the Indians. | | 


First oo paisley to the wr of the General 
(FLW. OC). . Land Office, ee 1909. °° (KH. F.B.) 


_ By decision of J anuary 5, 1909, you eed A application of 
Charles C. Van Wormer for repayment of what. is alleged in said — 

application to be excess purchase money paid by him August 29, _ . 
1883, and March 12, 1884, for Otoe and Missouria Indian reservation 

: lands purchased by him under the act of March 8; 1881. a 

The lands in question were sold at public outer? for the benefit of : 

- the Otoe and Missouria tribes of Indians under authority of the act 

of March 8, 1881 (21 Stat., 380), and the proceeds of said sale were. 


Ea oe 
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- play in aie hea of ae United States to ihe credit’ oe said 

: “Indians, bearing interest at the ‘rate of five per cent per annum to 
| be annually expended. for the benefit of said Indians. | | 

- Appellant in-support: of his application. relies upon section 2 of 

rai act of March 26, 1908 (35 Stat., 48), as follows: | 


That in: all: cases where it shall appear to the satisfaction of the ee of — 
the Interior that any. person has heretofore or -shall hereafter make ally pay-— 
ments to the United. States under the public land laws in excess of the amount 
he was lawfully required to pay under such laws, such excess shall ne repaid to 
.. Such person: or to his legal representatives. ana 2 
_ That act has reference to payments made for public lands disposed 

of under the public land laws, the proceeds of which were covered. 

‘into the Treasury and are subject to oo control and dis oe 
i by the United States. . . 
The payments made by appellants were aot: idee the Beblis land 
_ laws” but were made in the purchase of Indian lands through the 
' government as trustee, the proceeds of which were placed to the 

credit of said Indians for their exclusive benefit and were not public 

lands within the ordinary acceptation of that term. - (State of Kan- 


sas v.. United States, 5 L. D., 712; Five Per Cent cases, 110 U. S., . oe 


—471.). Hence it seus no authority for re epayment of any money | 
from said fund. . fae | 
srt is. tharetors unnecessary to. Stic the question as to whether. 
‘appellant was entitled to any refund under the agreement with said. - 


-. Indians; ratified by the act of April 4, 1900, fae a readjustment of i 


the amounts due by delinquent purchasers of said lands. 
Your decision 1 18 adlirmed. — | 


MINING CLAIM—APPLICATION FOR PATENT—OWNERSHIP. . 
_E, J. Rrrrer er au. 


While section 2325, Revised Statutes, contemplates patent proceedings upon a 
mining claim only by those having full possessory title at the time of the 
filing of the application for patent, yet in case application is filed by only. eo 
one of several co-tenants, without joining the other co-tenants as parties, 


and legal notice of the application is given, it is incumbent upon an adverse | - 


claimant to assert his claim in the manner provided by statute; otherwise, 
as against that patent proceeding, he will be held to have waived his ad- 
 yerse claim, and the pending application will be subject to adjudication by 
the land department upon equitable principles. 
Lackawanna Placer Claim, 86 L. D,, 36, overruled. 


7 First Assistant Secretary Pierce to the 0 ommisstoner of the General 
<3 Land Office, May 27,1909. (RK, P.) 


eer 9, 1907, E. 7. Ritter and others filed j in the Durango, Colo- 
-rado, land “etice an application for patent, for the Sunnyside and — 
_ other lode mining claims, and on November 20, 1907, made mineral 
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entry for said claims. | No aclverse ree or protest was filed, and the at 


proceedings were regular in form. 
The abstract of title originally submitted ee to show: full | 
record title in the applicants for patent, your office coq el an addi- 
tional showing upon that point; and from the supplemental abstract 
_of title thereafter filed, it appears that at the date of application for 
patent the applicants had not secured deeds to certain small undi- 
-. vided interests in the claims mentioned, although it is alleged in‘their 
application’ that they “have become the owners of and are in the 
actual possession of” the claims. Applicants subsequently securéd 
the outstanding interests through conveyances executed May 21, June 
2, and June 8,1908. 
| Basing its ruling upon the ease of Lackawanna Placer’ Claim (36 | 
‘LL. D., 36), your office held the entry for cancellation on account of. 
the apparent deféct in the title at the date of application. The 
-entrymen have appealed... | 
_ The main reason upon. which. the holding i in ihe Tadaw and case 
was based was the possible effect that an application for patent, as in 
the case at bar, might have upon an undisclosed adverse claimant bs 
and is stated thus: _ ios oak, * | a 
| - Any such claimant might well. hesitate to file an adverse: claim as newinae an 


: application for patent by one without possessory right or title to the mining | 7, 


‘claim therein embraced and incur the expense of litigation. in the effort to 
Secure a judgment which he must in advance regard. as at best of doubtful force - 
and effect as against the real owner. If the adverse claimant were so to proceed. 
and. prevail in the adverse suit, the owner could disclose his title, disavow the 
- patent proceedings, and pr event an entry upon the judgment roll. On the other 
hand, if the adverse claisbant were to forbear thus to interpose because of the 
~ applicant’s want of title and the latter could rightfully make entry upon con-’ 
veyance from the real owner subsequent to the expiration of the. period. of 


ar publication of notice of the application, as validating the patent proceedings, 


the adverse claimant would be Seely: cut off ome asserting his rights in 
ihe manner provided by law. — = . 
While section 2325, Revised Statutes, does not expressly require a 
showing of complete title at the time of filing application for-patent, 
it is evident that in contemplation of law only those who assert the 
full possessory right for themselves, or for themselves and their co- 
tenants, can avail themselves of the authority given by this section. 
Not every case, however, is perfectly presented, and where a defect is 
curable and is seasonably cured without detriment to the rights of 
other parties, this section should not be construed so as to deteat a 
claim entitled to equitable | consideration. 3 
Section 2325 requires an adverse claimant to respond to the process _ 
which is ‘served upon him through the publication of notice of appli-” 
cation for patent. If he fails to assert his adverse claim, he stands — 
in default. Such an adverse claimant, when he institutes suit, must 
recover upon the strength of his own title, and not upon the weak- 
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ness of his eR title. Gwillim v. Donnelian (115. U. S., 50), -. 
_ The act of March 3, 1881 (21 Stat., 505); makes provision for a ver-” 
dict and judgment, that. neither plaintiff (adverse claimant) nor 
defendant (applicant for patent) has established the possessory right’ 
or title which is the foundation of ae ultimate right of either. toa 
_ patent. | : 
The question, first, is whether one co-tenant in a mining claim may 
apply for patent, without joining all the co- tenants, and thereby ~ 
invoke the jurisdiction of the land department, so as to compel ‘ad- 
verse claimants to protect their rights in the manner po In 


sections 2825 and 2326, Revised Statutes. 
The right of possession as between rival dinars wade the min- - 


ing laws is the question to be determined by the court’ in adverse pro- 
ceedings under the foregoing sections. Co-tenants hold by unity of. 
possession, and the possession of one is presumed to be for the benefit — 


of all. So diligently do the courts hold a co-tenant. to fair dealing 


with other co-tenants that any purchase of a hostile or outstanding 
title, or encumbrance upon the joint estate, by the one is held to inure 
to the benefit of all. Cedar Canyon Mining Company v. Yarwood 
et al. (27 Wash., 280; 67 Pac., 752); Turner ». Sawyer (150 U. S., 
586). Sections 2305 and 9306 treat of adverse claims and pions 
a method for dealing with them. The undivided interest of one co-- 


_ tenant. is not adverse to the interest of another co-tenant in the 
game claim. The adverse claim contemplated by the statute must 
be hostile to the possession, and the right of possession, in each. 

and all of the co-tenants. Whenever necessary of. application, the 


remedy, as. far as pretermitted co-owners are concerned, is in the. . 
land department, which, therefore, could properly take cognizance — 
of such adjustments between the several co-owners as might be made 


in the interest of the pending patent proceedings. It follows, that a 
even if but one.of a number of co-tenants brings a mining claim 


before the land department by application for patent and: the local. 
officers assume jurisdiction and authorize notice thereof in the manner 
| prescribed by the statute, the claimant under a rival location: should 


adverse, 1 in the manner prescribed, or as against that patent proceed- 


ing he will be held to have waived his claim to the area in conflict. 


If the interests of pretermitted co-owners are disclosed by the ; 


record, the adverse claimant and plaintiff should make them parties 
defendant to his suit in the court. On the other hand, if the omission 


of such: parties in interest in the prosecution of the patent proceed- 


ings results in a corresponding | non-joinder of parties in the adverse 


suit, it will, devolve upon the defendant. or defendants to raise the _ - 


: question by plea in abatement or otherwise as may be appropriate 


~. under the practice and procedure of the particular. jurisdiction, and 


thus aeons the ae whatever oe in that behalf i ee per 
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entitled to enj oy. But if the adverse claimant, aaetéad of proceeding 
in. the courts, elects to take the attitude ofa protestant before the. 
~ land epee and. merely call to the attention of the latter the de-. 

fective’ title of the. applicants, he comes into that jurisdiction in the. - 
position of améeus curiae only; not by- right, but by grace. As thus — 


presented to the land department, the case is to all intents.and.pur- ~~ 


_ “poses ex Bema in. character, subject to. consideration and oe 
as such. | | | 

No adverse claim (in fact, no piatest): has been filed in the case at 
bar, so that the question presented upon the record is solely between. 
the applicants for patent and the government; and those appheants | 
have now acquired the interests Which were outstanding at the time — 
of their application. There remains no reason, therefore, in so far as 
this questien is concerned, for withholding approval of the pending, | 
entry. 7 . 
We do not wish by this aeaicion ts encourage the practice of one. 
co-tenant applying for patent without joining his other co- -tenants, 
but we do specifically hold that.1f the register asstumes si irisdiction 
and proceeds with the notice and no adverseclaims are presented as” 
provided by statute, all adverse claims are eliminated, and that the: 
Department then has the right to adjudicate the case upon equitable 
principles. It is the duty of the register, before issuing, posting and 
publishing notice, to satisfy himself from the abstracts of title, the 
application, and other papers presented that the entire title is repre- - 
sented in the application and submitted for adjudication. | , 

The case of Lackawanna Placer Claim, supra, is accordingly over- 
ruled, the decision of your office is reversed, and the: entry will be: 
approved. and passed to patent in the absence of other objection. 


ey 


RECLAMATION ACT—ENTRIES—FARM UNITS—ACT OF JUNE 27, 1906. 
JeRoME M. Hieman. 


Every entry of lands within the limits of a withdrawal under the. Reclamation 
Act is subject to reduction to a farm: unit as thereafter established by the 
-Secretary of the Interior, and improvements placed upon the different sub- 
divisions by the entryman: prior to such. reduction are at his risk, 

In subdividing such an entry the Secretary is not required to confine the farm 
units to the limits of the entry, but may combine any legal subdivision 
thereof with a contiguous. tract or tracts lying outside of the snuy so as to . 
equalize in value the several farm units. 

The act of June 27, 1806, authorizes the Secretary of the Interi ior ic fix a lesser 

area than forty acres as a farm unit when “by reason of market conditions 

and the special fitness of the soil and climate for the growth of-fruit and . 
garden produce, a lesser area than forty actes may be sufficient for. the: . 


support of a family,” or. when. necessary “in order to provide for practical. 


- and. economical irrigation,” and there is no authority for . subdividing 2 
. smallest legal subdivision under any other circumstances, 
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* First Assistant Secretary Pierce to the Commissioner of the Coil 2 
(Fk. W. C.) Land Office, May 27,1909, (E. F. B. ) : 


This motion is filed by Jerome M. Higman for review of the deer - 
sion of the Department of January 9, 1909 (not reported), affirming - 
the decision of your office of July 25, 1908, requiring him to conform. 
his homestead entry to one of the fara. units embraced therein, 

-'The land in question was withdrawn August 21, 1902, under the 
act of June 17, 1902. (32 Stat., 388), as land susceptible of 3 irrigation, 
- from a contemplated irrigation ‘project. Higman made boinesioad | 
entry of the SW. 4, Sec. 26, T. 20 N., R. 26 E., Carson City, Nevada, | 
July 11, 1904, said land painy within the lanits of said withdrawal. 
«duly 21, 1904, the entire pernon was withdrawn: from all disposal 


whatever. Thareafter the NE. 4 1 NW. 3 of said section was appro- 
priated by the Reclamation re apor which it has erected build- —. . 


ings for offices, barracks, stables, corrals, etc., for use of the service 


while constructing the works, which use will be required until the : 


completion of the project. _ | 
It does not appear that there has been any formal revocation of the 


; withdrawal of said section for use, but on June 27, 1907, a plat = 3, 


the farm units of said section was approved, which. operated as 
revocation of said withdrawal, except as to that part of the section | 
appropriated by the Oo auent as aforesaid. _ i 

a Upon said plat all of the NE. 4 1 SW. + of said section, except i: 05 
acres in the northeast corner; is depnesenied as a government reserva- 
tion.. The remaining 11.05 acres, upon which are situated the resi- 
os and other improvements of lament: is added to the SE. 1 NW. 
4+ (not a part of claimant’s entry), making farm unit D, containing 


| re 05 ares The NW.-4 of said NW. i has been combined with the ~ 


SW. 4 VW. 4: (which also is outside of the entry) as farm unit ©, 
: containing 79.02 acres: The remaining part of the.entry, being the 
south half thereof, is designated as earn unit D, containing 86.03 
acres, but this is divided by a triangular strip subject to a railroad _ 
right of way, and i 1s ‘the only farm unit ee aa wholly of parts of 
| the entry. — 

When this ey was aus the ond had beat withdrawn as irri- 
gable land lying under the Truckee-Carson. project under authority 
- the act of June 17, 1902, which expressly provides that it shall be 


“ subject to entry only ae the provisions of the homestead laws 1 in 
-. tracts of not Jess than forty nor more than 160 acres,” and it is fur-- 
_ ther provided that all entries made during such withdrawal shall ba 


subject to all the prrasens, limitations, charges, terms, and condi- | 
tions of the act. my os 
Every entry of lands ar the dinits of such ene 1s Sag | 


fe. ject to reduction to such limit or area as the Secretary of the Interior 
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: may ia will be season able require ed for. the support of & 


family. That is one of the terms, conditions and limitations upon _ 
which the entry is allowed. The authority is expressly conferred by - 
the 4th section of the act. The only limitation upon such power is” 

- that the lands must be entered under the provisions of the homestead 
law “in tracts of not less than 40 nor more than 160 acres,” except 
as hereinafter mentioned, and every entry must be of contiguous 
tracts, as any other form i: entry would violate the provisions of the — 


_ homestead law. See Instructions, 32 L. D., 6; Ib., 238. 


Hence, when Higman’s entry was allowed it aie upon. the condi- 
‘tion that it might be reduced to a forty-acre tract, and whatever im-_ 
provements he may have placed upon the different subdivisions were — 
at his risk. That was. a condition which he accepted when his entry 


_'was made. 
If the only complication in this case was the sia son of the. 


- 5 into farm units there would be no difficulty, as Higman will be 


compelled to adjust his entry to ‘one of the farm units, and UpOD | 
~ failure to elect, the Department will adjust it for him. . 
Uniformity of area is not required by the act, and when an entry: : 
has been allowed of lands within the limits of a withdrawal subject | 
to reduction of area, the Secretary in subdividing such entry is not 
| required to confine the farm units to the limits of the entry, but may — 
combine any legal subdivision thereof with a contiguous | tract or 
tracts lying outside of the entry : so as to ae in value the several - | 
farm units.. - 


- , The autiorlce to limit the acreage of each entry to the extent required for the . 
“support of a family necessarily implies the power to ascertain the. productive 


a 4 value of each subdivision, and of its-relative value to other subdivisions. As 
“4 + the lands under any one project may be unequal in value and may vary:in | 


‘character, the determination of what quantity of land may reasonably be re- 


quired for the support of a family cannot be intelligently arrived at in the - : 


absence of information as to the productive capacity of every subdivision. It 
is therefore apparent that it was not the intention of Congress that there should | 
. be a uniform limit of area under each project, regardless of the character and 


quality of the different subdivisions, but rather that it was the intention to - 
~ confer upon the Secretary the power to fix the limit of area. of each entry” 


under the same project according to the quality and character of: the land with 
refer ence to its productive value. _[Instructions, 32 L. D., 238. ] 

“The Reclamation Service has appropriated for use one of the legal 

subdivisions (NE. 4 SW. 4), thus eliminating it from the entry, and, 


as to that tract, the entry was held for cancellation by your office . 


. October 15, 1906, upon the recommendation of the Reclamation Serv- . - 

ice, with the peace that the entryman be advised that. compensation 
‘for hig improvements would be determined in the usual manner. 7 
_ The 8th section of the instructions of June 6, 1905 (33 L. D., 607), | 
provides that in the event any land embraced in an entry upon. ‘which | 


| final preos oe, not been made is needed for use in the construction ag 
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and maintenance of any irrigation work, the Government may cancel’: 
such entry and appropriate the land to its use after paying the value 
of the improvements and the enhanced value of the land covered by 
such improvements. 
_ By the 9th section of said instructions, it is Eee that if, the 
owner of the improvements and the representative of the Government 
shall fail to agree as to the amount to be paid, the value shall be 
ascertained by the appraisement of disinterested freeholders, one to. . 
be selected by the owner, one by the Government and a third by the 
~ two thus chosen, and no entry shall be canceled, or the land embraced 
therein so pape until the amounts thus ascertained or agreed 
oe have been paid to the owner thereof. , 
-. From the correspondence in this case it is apparent ie the engi- 
neer in charge of the works could never agree with Higman upon the 
terms of settlement and that with each effort they were becoming so 
embittered toward each other as to make a settlement between those - 
_ parties by agreement impossible. , : 
Higman on November 22, 1906, nominated his- appraiser and noti- | 
fied the engineer thereof. No appraiser was nominated on behalf of 
the Government, but thereafter the Reclamation Service submitted 


_ for approval a plat of farm units covering said section, upon which 


is shown an irregular-shaped. tract of about three fourths of the 
NE. 4 SW. 4, leaving a small fraction of said subdivision as irrigable 
iad which, as before stated, is combined with the forty, acres ad- 

joining in the SE. + NW. 4 as farm unit D. | 
In reporting upon the plat the engineer says: | 
In making up our. farm: unit map we surveyed carefully the jana needed for z 


; our buildings; cut out the irregular-shaped portions shown. on our map to be 
reserved for our purposes, This piece of land includes no improvements made 


by Mr. Higman up to the time at which it was surveyed, and ‘does include all 


_the Reclamation ser vice buildings and all land we need for our purposes. 


The effect of this action, whether it was so intended or not, was to 
evade payment to Bignian for the value of his improvements ‘on said 
subdivision. The Government had_ already appropriated said tract . 
and the entry as to that part had been held. for cancellation upon 
request of the Reclamation Service. . _ ey : 

At the time it was so appropriated there was “no hoe 6 
subdivide a. forty. acre tract for combination with other subdivisions. ” 
Instructions, 32 L. -D, , 287, 289. | | 


The Secretary may limit the area per entry to the smallest legal subdivision; 
or may combine with it one or more legal subdivisions, “provided the entry will © 
not exceed 160 acres; but he has no power to subdivide Or change the erat | 

3 Subdivisions fixed by law, — 


The act of June 97, 1906 (34 Stat., 519), authorizes the Sec etary 
of the Interior to fix a lesser area ‘than torty acres as a mili imum 
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.. entry, Buk a is only: when } in is, opinion, “ by reason or market. me 
ditions and the special fitness of the soil and climate for the erowth | | 
of fruit and garden produce, a lesser area than for ty a acres may: be | 
sufficient. for the support of a family.” : 


He may also make irregular subdivisions nae, it may be neces- —- 


sary “in order to provide for practical and economical irrigation.” 
Tt is evident that the subdivision of Higman’s entry was not con- | 
trolled by such conditions, and hence no authority can be found in 


the act of June 27, 1906, for subdividing or changing the smallest : a 


legal subdivision fixed by law in violation of the instructions above: 


- referred to.. 


In a letter: from the Dir ector of a Cesiopical BS uieey December | 
92, 1905, it was stated that “it is understood the entryman has no 


o itaprovemerits on this forty-acre tract (NE. 4 SW. 4) for which he 


should be compensated.” Again, by letter of June 28, 1906, that © 
statement was repeated and it was further stated: “ His Peilenes and | 


improvements are said to be on the remaining portion of the land, 


covered by his entry.” It is also. claimed nag the engineer, and so 
reported by the Director of the Geological Survey, that the construc- 
tion of the buildings on said tract was commenced by the Reclamation 
Service before the date of Higman’s entry. 

The Director of the Reclamation Service in his letter of J uly 17, 
1908, also advised: your office as follows: | 

LE appears that the former supervising engineer in charge of the Truckee- 
Carson project being of the opinion that there was fraud in connection. with 
_ the filing of the entry, did not take any action looking to the appointment of 
an appraiser on behalf of the United States as provided Oy the General Land 
. Office Circular of June 6, 1905. 


It does not appear upon what. ground the engineer believed the 


entry to be fraudulent, but no fetraction of any of the foregoing 
statement appears to tage. been made, unless it may be inferred from 


the recommendation of the engineer in charge “ that Mr. Higman be 
called. on.to conform to farm units immediately and if he does not do 
this that the land oflice arbitrarily conform his entry to one farm 


SME es a | 
iat theres 1S. any foundation for the cna that the ie, is ant 


— Jent it ought. to be investigated,-and if found to be true the entry 


ought to be canceled in its’ entirety. And even if it was not fraudu- 
lent, if Higman commenced to improve the NE. + SW. 4 of said sec- 
tion after the Government had commenced i buildings he was | 


3 chargeable. with notice of such appropriation and must remove his 
buildings. - Or, if his improvements are not upon that subdivision, 


. the fact: ought to be established and not rest upon mere conjecture. 


mat ‘If the charges are still made by the Reclamation Service,-a hearing _ 7 
a should. be ordered before the local: officers to determine the truth | Ore 
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+ falsity of ‘tiie same. If the cawrovemients of ihe entryman a are not 


on this subdivision, or if they were made after the appropriation by. _ 

the Government, he is not entitled to any ae aa for his im- 

provements. | ee 
In on the nti 4g haa Tpit the NE. 4 zs sw.4 t after entry 


Sand before any appropriation was made by the Cy the — 


entry should be canceled as to the entire NE. 4 SW. 4, and he should 
be compensated for the value of such improvements as were placed _ | 


~ onthe subdivision’ prior to the time of the government. appropria- 


tion, unless the entire subdivision. is restored by the Government. a 


7 The tract should either be taken. or released, and if taken it must be ee | 


taken in its entirety, and if released the farm unit necessarily changed. 
_. Higman must ee his entry. to a. 72m unit as finally fixed hele: 
| under. y 
Departmental deciaioi éf J anuary 9, 1909, is sendin accordingly, 


: and the papers are remanded to your office for readjudication i in. con- ca 


formity with the views. herein announced, ener conference with the a 
Reclamation Service. - 


al 


- 


Hers OF ‘DsWour wv, _ Moore. -_ 


2 “Motion for review of departmental Heetion of aie 10, 1908, . 7 s 
: a7 L. D., 110, denied aise First Assistant Soy Pierce sat 28, 1909. | 


(COAL LAND—OPENING OF A ‘MINE DRILL HOLES—DECLARATORY 
| oe STATEMENT. 


Tusap Sunvans ET AL. 


oh rhe 1 mere peustia toll ofa bed. of coal. a means of a drill so small ‘that the eas 


work can not be utilized. in. the mining: of coal from the land is not in. itself 


~ the opening and. impr oving. of a mine or mines thereon within the contem-._ -_ 


. _ plation of the. statute, and ae pe bade right of. entry. is not. thereby 7 


acquired. er a es He oa 


The office of the declar irony statement: is Gi to create, but is solely to presery eo 
"a preference’ ‘right. of. entry, theretofore acquired by the opening and im- » 
- ‘proving of a mine. OF: mines of coal; and if the right does not exist, the. . 

declaratory statement has. no office to “perform and is without force: or 

erect fOr any purpose. oS 


First Asvistant t Seeretary Pipe to the ee es the Gensat - 
| AF: W. C.) Land. Office, May 28, 1909, (EB. Hi. B.) | 


Thad Siseck Claretice L. ‘Chapman. and Thomas F. Hotchkiss | 
have severally appealed from your office decision of February 6,1909, 

- whereby each is adjudged to have initiated or acquired no right or. 
| claim. under the on land dlaw, eae whereby you re}! ject ‘the appre aon 3 


124 SSW: DECISIONS RELATING TO THE PUBLIC LANDS. 


of each to acquire under that pe the paramount title, to the E. 4 
SW. 4, Sec. 24, and E. 3 NW. 4, Sec. 25, T. 57 N., R. 85 W.; a. 
_ Wyoming, ian dicurce | 

The following facts, which exhibit the respective aseanied claims of 
the parties to the land in question, are in substance as they w were also 
- found by the local officers and your office: 7 
March 27, 1905, Stevens filed a coal declaratory statement, covering 
the land dad allesing possession thereof by him; and on May 17, 1906, 
_he tendered his application to purchase, accompanied by the purchase | 
price ($3,200); which were accepted by the local officers. At that 
point action was suspended by the officers, pending notice to each coal 
declarant concerned, but on June 3, 1907, Stevens’s entry was placed 
of record. Receiver’s formal Feecine ioe at that time, although : 
the final certificate of entry apparently was withheld. 
. April-9, 1906, Hotchkiss filed a coal declaratory statement, cover- | 
ing the same land, and on January 17, 1907, tendered an application 
to purchase, which was rejected by the Teal officers on the ground — 
that the land had been included in a withdrawal from entry, By @XeCll- |. 
tive order, July 31, 1906, as containing workable coal. - 

July 2, 1906, Ghavaa filed a coal declaratory statement, also cov- 
ering the above-described land, and on May 4, 1907, presented his 
application to purchase, which appears to have been accepted but 


- held in suspension to await an adjustment of the conflicting claims. . 


Pursuant to an order of your office, a hearing was had, at which all 
the parties appeared and a special agent was present, —_ at, which, a 
considerable amount of évidence was adduced. 

Reviewing the record as thus made up, the local officers, after 
reciting substantially the foregoing facts, found it to appear “ from. _ 
the testimony presented that none of said parties had, at the time of 
filing their several coal declaratory statements, opened or improved a 
mine of coal on the land in question,” but— 

'That about the month of Webruary, 1906, Stevens crnsed a bore hole to be 
sunk upon said land, resulting in developing a vein of coal of merchantable. 
value; that about the month of May, 1906, said Hotchkiss sunk a bore hole 
upon the land, but the testimony is silent as to what was discovered; that 


about the same period some surface development was made; that after the date 
of filing his declaratory statement said Chapman did some surface development 


_ on said land and later sunk a bore hole thereon, developing a vein of coal about 3 


35 feet in thickness; that he erected a house on the land and made an attempt 
to fence same, which attempt was resisted: by the claimant Hotchkiss, who de- 
stroyed portion of the fence and moved the house; and it fur ther appears that 
even up to the present time no actudl mine of coal has been developed on ‘said 
land, although the character of the land has been. fully determined to. be coal » 
land through the developments made by each of_the claimants. 


Also observing that, whilst considerable evidence was offered which 


: ? would apps to indicate that Stevens had not sought to eure title © 
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to the land in his own behalf, but in the interest of the Wyoming Con 
“4 Mining Company, the euidonke was not deemed sufficient to warrant a 
: finding to that effect, the local officers concluded: 

It is: therefore the opinion of ‘tis office that said Hotchkiss aad not, at. the 
date of the application to purchase of Stevens, acquired any rights in and to 
said land which would in any way defeat the right initiated by said. Stevens, © 
and further that. by his failure to diligently prosecute his improvement and . | 
maintain his possession. of ‘said land as hereinbefore set out that he thereby 
allowed the application of Chapman to supersede the rights acquired by him | 
therein ;-that as between Chapman and Stevens as claimants to this land it is 
_ the opinion of this office that the right of purchase should be awarded to Thad 

Stevens as being the prior applicant, and against whom the P ERaRES of: fraud | 
was not satisfactorily proven. 

Upon appeals by Hotchkiss and ne ea by the decicon frst 
_ above mentioned, your office, upon essentially the same findings of fact 
as those made by the local officers, although more in detail, and citing 
‘in that connection McKibben ». Gable. (34 L. D., 178) andl the unre- 
ported departmental decision of April 5, 1907, in the case of Louis 
Hotop v. Charles M. Lathrop, with reference to the acquisition of a 
preference right of entry under the coal-land law, adjudged that no 
such preferential right had been acquired, wherefore “no claim or 
right in any of the parties can be recognized,” and for that reason 
held the. respective applications for rejection. 

As the evidence is read and understood. by the Depavinene upon 
the pending appeals, it is deemed to sustain in all essential particulars 
the findings of fact above indicated, so that it only becomes necessary. 
to consider the decision wen your office has predicated upon those. 
facts. ; 

In the case of ‘Hotop v. Lathrop, SUPT Ly which was ee in the 
_ course of your opinion, one of the parties claimed a preference right 

of purchase by reason of the fact that from the surface of the land 
involved he had bored a two-and-one-half-inch auger hole down to — 
and through a bed of coal about five and a half feet. in | thickness. 
Said the Department: : | | | 

The mere penetration of | a bed of coal — means of a avill So. ) small: that the 

work could not be utilized in the mining of coal from the. land is not in itself 


the opening and improving of a mine or mines thereon within the contemplation. | 
of the statute; and having failed to bring himself within that purview Hotop 


could in no -event have acquired a preference ‘right. to. be preserved by his — 


| declaratory statement or which would bar a purchase by another. 


oat To that view the Department adheres. The provision of section 
2348, Revised Statutes, that those “who have opened.and improved | 
.... any coal mine or mines upon the public lands, and shall. 
be in actual possession of the same, shall be entitled to a preference 

right of entry,” is deemed to have been intended to set a premium 
upon, or reward in that manner, the opening up of such lands for the 


i 


726 -—Ss DECISIONS. RELATING TO THE PUBLIC ‘LANDS. 


Sotental production of coal gach on rm bore hole of a aaenotee 
as was relied upon in that case would serve no such purpose, ob-— 

_ viously, and would but serve affirmatively to demonstrate the presence | 
of the coal, the existence of which must be proven in some appro- 
priate manner in any case, whether the application to purchase and 


_. enter be in the exercise of a preference right or otherwise. Of the 


same character are the several holes drilled upon the land involved . 
_ in the case at bar, and. the effect of the evidence is that no mine of 
coal was aliens actually opened. None of the parties, therefore, 
can be held to have acquired a preference right, and their respective 
a declaratory statements were accordingly of no-legal force or effect... 

_ This phase of the law was considered in McKibben v. Gable, supra, 
in which it was directly held that the office of the declaratory state- 
~ ment is not to create, but is solely to preserve, a preference right of | 
entry, theretofore acquired by the opening and improvement of a 


‘mine or mines of coal;.and, therefore, if the right does not exist, the 


declaratory statement: has. no office to Peo and: is without for ce 
or effect for any purpose. 7 
But the record. discloses. chee on “May IKE 1906, and. prior. to. the 
executive order of withdrawal: (July 31, 1906) embracing the land, — 
_ Stevens filed his application to purchase ad paid the purchase price— 
. a fact recited both by the local officers and your office. At that date, 
therefore, so far as’ appears from the record, there was no bar to his 
entry except the presence in the files of the aecianatary statement of 
Hotchkiss; and the result of the hearing in the case has been to dis- , 
pose of that declaratory statement, with the others, as of no pee, | 
| effect at any time. | 
It thus remains to consider fig status of Stevens, with respect to 


the land, under his application to purchase and his payment; andin ..— 


this connection, touching the effect of the above-mentioned coal-land ° 
withdrawal, it should be observed that by the subsequent, amendatory _ 

executive ander of J anuary 15, 1907 hanes L. D., ae it was ee 3 
as follows: | 


Nothing in any. withdrawal: of lands from coal entry Heres pees 3 made shall . 
‘impair. any right acquired in good faith nnder the coal-land laws and existent 


at the date of such withdrawal. 


_ Notwithstanding Stevens’s Ganon. aiid ou aeuk of May lee | 
- 1906, your office enters a comprehensive judgment of rejection, to the © 


‘effect that, inasmuch.as no preference right of entry had been ac- > 
quired and preserved under any of the declaratory statements, no 


~ claim of or right in any of the parties can be accorded recognition; 
and this, notwithstanding also that the judgment includes an adjudi- 
cation of the invalidity of every assertion of adver interest at. the * 
~ . date of that’ ae and. peyment. | | | 
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But the existence of a prefer ence right of entry, as asserted in his ‘ ee 
| declaratory statement, was not an essential foundation of Stevens’s 


_ application to purchase. As was said in the case of Charles S. Mor- 


-- rison, on review (36 L. D., 319), citing McKibben v. Gable, supra; ve 
and Lehmer v.. Carroll (34 L. D., 447), “under the law the way is- 


equally open to purchase and entry without a preference right, or % 


- without its assertion if acquired,” or after its termination. ‘Unless; a 


= therefore, Stevens’s application was open to objection on some ground te ee 


independent of his claimed preferential right, your office erred 1D 
somege it for x rej jection. 4 
In that behalf, then, it is enough 7” say that by the cues ie ap- | 
pears that at the date of his application to purchase there existed no 
valid adverse interest to bar its allowance; that, for aught that is — 
shown to the contrary, the application was presented in good faith — 
and in accordance with the law; and that it was the first in the order 


of presentation and preceded the general executive order of with- — a | | 
drawal, so that it. falls within the purview of the amendatory order a 


of January 15, 1907, supra. 7 
The decision of your office is modified aceordingly, aac the: an 


of Stevens may be perfected and approved for patent if | no. other: . : 


| on) ection shall appear. 


UNITED STATES MINING LAWS, 


AND REGULATIONS THEREUNDER, RELATIVE TO THE RESERVA- 
| TION, EXPLORATION, LOCATION, POSSESSION, PURCHASE, 
AND PATENTING OF THE MINERAL LANDS | 
_ IN THE PUBLIC DOMAIN. 


Department OF THE INTERIOR, | 
CENaRee Lanp Ovrice. 


LAWS. 


TITLE XXXII, CHAPTER 6, REVISED 
STATUTES. 


- Mineral ‘Lands and Mining Resources. 


Mineral Sno, 9318. In all cases lands ee ig for minerals | 
lands: reserved. | 
4 Fal, BO, Fi be reserved from sale, a as otherwise expres 
c: 166, s. 5, v. directed by law. | 


14, p. 86. | 
Mineral Sro. 2319. All esnain ners feces in sands be-. 


- naranaay ee y longing to the United States, both surveyed and unsur- 
citizens. |” veyed, are hereby declared to be free and open to ex- — 

o pee BT ploration and purchase, and the lands in which they are 
17. p. 91. “found to occupation and purchase, by citizens of the 
7 ‘United states and those who have declared their inten- | 
tion to become such, under regulations prescribed by ~ 
law, and according to ‘the local customs or rules of miners 
in the several mining districts, -so far-as the same are ap- 
plicable and not inconsistent with the laws of the United . 

es ad states. 

Length of  Syc, 2320. Mining claims upon veins or lodes of quartz 


mining claims: 
upon veins or or other rock in place bearing gold, silver, cinnabar, lead, 


lodes. ____tin, copper, or other valuable deposits, heretofore located, 
4: 1283 137% shall be governed as to length along the vein or lode by 7 
17, p. 91. the customs, regulations, and laws in force at the date of 


their location. A mining claim located after the tenth _ 

_ day of May, eighteen hundred and seventy-two, whether 
. located by one of more persons, may equal, but shall not 
exceed, one thousand five hundred feet in length along the 
vein or lode; but no location of a mining claim shall be 
made until the discovery of the vein or lode within the 
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tines of ang Are eee No aa shall eats more . 
than three hundred feet'on each side of the middle of the 
vein at the surface, nor shall any claim be limited by any 
mining regulation to less than twenty-five. feet on each 
side of the middle of the.vein at the surface, except where 
adverse rights existing on the tenth day of May, eighteen — 
hundred and seventy-two, render such limitation neces- 
sary. The end lines of each claim shall be parallel to 
’ each other. | rar 
Src. 23821. Proof of citizenship; ander this chapter, Proof of citi- | 

may consist, in the case of an individual, of his own afh- ene 
davit thereof; in the case of an. association of Pont geet 7, ¥. 
unincorporated, of the affidavit of their authorized agent, 47 P- 94. 
‘made on his own knowledge or upon information and be- 
lief; and in the case of a corporation organized under the | 

laws of the United States, or of any State or Territory 

thereof, by the filing of a certified copy of their charter 
_ or certificate of incorporation. a 
Src. 2322, The locators of all mining locations hereto- ene on ae 
- fore made or which shall hereafter be made, on any m1n- session and en- 
eral vein, lode, or ledge, situated on the public domain, dace 
their heirs and assigns, where no aclverse claim exists on , 
the tenth day of May, eighteen hundred and seventy-two, 17, p. 91, 
so long as they comply with the-laws of the United 
States, and with State, Territorial, and local regulations 
not in conflict with the laws of the United States govern- 
_ ing their possessory title, shall have the exclusive right 
of possession and enjoyment of all the surface included 
within the lines of their locations, and ofall veins, lodes, 

-and ledges throughout their entire depth, the top or apex. 
_ of which lies inside of such surface lines extended down- 
ward vertically, although such veins, lodes, or ledges may ° 
so far depart from.a perpendicular i in their course down- - 
ward as to extend. outside the vertical side lines of such 
surface locations. But their right of possession to such .— 
outside parts of such veins or ledges shall be confined to 
- such portions thereof as lie between vertical planes drawn 
downward as above described, through the end lines of © 


10 ays: 1872, 
152, 8s. 3, V: 


_ their locations, so continued in their own direction that - 


such planes will. intersect. such exterior parts of such 
veins or ledges. And nothing in this section: shall au- 
_thorize the locator or possessor of a vein or lode which 
extends in its downward: course beyond the vertical lines 
of his claim to enter upon the surface of a claim owned or 


e possessed by another. 


SEC. 2323. Where a tunnel js run’ for the eecocmeal Owners of 

of a vein or lode, or for the discovery of mines, the own- o Pere eee 
ers of such tunnel shall have the right of possession of all ons 

veins or lodes within three thousand feet from the face of _ ee a ae 

such tunnel on the line thereof, not previously known. to 

exist, discovered in such tunnel, to the same extent-as if .. 

discovered from the surface ; and locations on the line of 

- such tunnel of veins or lodes not appearing on the sur-- | 

| face, made by oe parties after the. commencement of 
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| “the jane and while the same is being Srosseuted with — 
| reasonable. diligence, shall be invalid, but failure to prose- 


‘cute the work on the tunnel for six months shall be con- 


sidered as an abandonment of the right to all undiscov- | 


ered veins on the line of such tunnel. 


Regulations Src. 2824. The miners of each mining district may | 


made by wmin- 
ers. ~~ make regulations not in conflict with the laws of the 


10 May, 1872, United States, or with the laws of the State or Territory 
ea » Yin which the district is situated, governing the location, 
manner of recording, amount of work necessary to hold 
possession of a mining claim, subject. to the following 
requirements: The location must be distinctly marked 

_on the ground so that its boundaries can be readily traced. 

All records of mining claims hereafter made shall con- 

tain the name or names of the locators, the date of the 

location, and such a description of the claim or claims 

located by reference to some natural object or perma- 

nent monument as will identify the claim. On each claim 


| | lees after the tenth day of May, eighteen hundred and | 


event two, and until a patent has been issued there- 


-. for, not less than one hundred dollars’ worth of labor 


shall be performed or improvements made during each 
year. On all claims located prior to the tenth day of May, 


ee hundred and seventy-two, ten dollars’ worth of 


Jabor shall be performed or improvements made by the 


tenth day of June, eighteen hundred and seventy-four, 


and each year thereafter, for each one hundred feet in | 


length along the vein until a patent has been issued there- 
for; but where such claims are held in common, such 


expenditure may be made upon any one claim; and upon 


a failure to comply with these conditions the claim or 
‘mine upon which such failure occurred shall be open to 


relocation in the same manner as if no location of the © 
same had ever been made, provided that the original _ 
eee their heirs, assigns, or legal representatives, — 
have not resumed work upon the claim after failure and 


before such location. Upon the failure of any one of 


- several. co-owners to contribute his proportion of the 


_ expenditures required hereby, the co-owners who have | 


_ performed the Jabor or made the improvements may, at 
the expiration of the year, give such delinquent co-owner 
a personal notice in writing or notice by publication in 


_ the newspaper published nearest the claim for at least 


once a week for ninety days, and if at the expiration of 
- ninety days after such notice in writing or by publication 


. such delinquent. should fail or refuse to contribute his 
proportion of the expenditure required by this section his 
interest in the claim shall become the property of his — 


- co-owners who have made the required expenditures. 


Patents © for Src. 2325. A patent for any land claimed and located © 


mineral lands, 


_ how obtained. “for valuable deposits may be obtained in the following 


10 May, 1872, manner: Any person, association, or corporation author- 


$152.8 & Yi zed to locate a claim under this chapter, having claimed - 
and ee a Piece land for such purposes, Hao has, me ka 
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or have, mele ah the terms of this chapter, may 
_ file in the proper land office an application for'a patent, 
under oath, showing such compliance, together with a plat 
and field notes of the claim or claims in common, made by 
or under the direction of the United States surveyor-gen-__ 
eral, showing accurately thé boundaries of the claim or 
claims, which shall be distinctly marked by monuments on. 

_ the eround, and shall post a copy of such plat, together - 
with a notice of such application. for a patent, In a con- ~ 


_ spicuous place on the land embraced in such plat previous: | 


to the filing of the application for a patent, and shall file. 
an affidavit of at.least two persons that such notice has. 
been duly posted, and shall file a copy of the notice in such 
land office, and shall thereupon be entitled. to a patent for | 
the land, in the manner following: The register of the _ 
land office, upon the filing of such’ application, plat, field  - 
notes, notices, and affidavits, shall publish a notice that : 
such. application has been made, for the period of sixty 
days, in a newspaper to be by him designated as published | 

- nearest to such claim; and-he shall also post such noticein 
his office for the same. period. The claimant at the time > 

_ of filing this application, or at any time thereafter, within 

the sixty days of publication, shall file with the register 

a certificate of the United States surveyor-general that 

five hundred dollars’ worth of labor has been expended - 

-or improvements made upon the claim by himself or 
-grantors; that. the. plat is correct, with such further 

: description by such reference to natural objects or perma- — 

~ nent monuments as shall identify the claim, and furnish ~ 
an accurate description to be incorporated in the patent. 

At the expiration of.the sixty days of publication the | r 
claimant shall file his affidavit, showing that the plat | and 
notice have been posted in a conspicuous place on the. _ 
claim during such period of publication. If no adverse | 


7 claim shall “have been filed with the register and. the 


_ receiver of the proper land office at the expiration: of the 
sixty days of publication, it. shall be assumed that the 
applicant is entitled to a patent, upon the payment to the 


43 proper officer of five dollars per acre, and that no adver se 


claim exists; and thereafter no objection from third par-. - 


~~. tles to the issuance of a patent shall’ be heard, except it 


~~ -be shown that the applicant has failed to comply with the 
terms of this chapter. — 


Sxc. 2326. Where an pdyeras claim i is filed during the. kdverae 3%. oe 


claim, proceed-. m 


period of publication, it shall be upon oath of the person ings on. 


- or persons making the same, and shall show the nature, 10 May, 1872, on 
boundaries, and extent of such adverse claim, and all pro- $: 1 Be Sates 
ceedings, except the publication of notice and making and- 
filing of the affidavit thereof, shall be stayed until the 


- controversy shall have been settled or decided by a court 


-. of competent jurisdiction, or the adverse claim waived.. 


It shall be the duty of the adverse claimant, within thirty 
days after filing his claim, to commence proceedings i in a 
_) court of Pecnperene jor acon to determine the atner —_ 
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of the right of possession, and prosecute the same , with 
reasonable diligence to final judgment; and a failure so to 
do shall be a waiver of-his adverse claim. After such 
judgment shall have been rendered, the party entitled to 
the possession of the claim, or any ‘portion | thereof, may, 
without giving Turther notice, file a certified copy of the 
judgment-roll with the register of the land office, together 
with the certificate of the ‘survey or-general that the requi- 
site amount of labor has been expended or improvements 
made thereon, and the description required in other cases, . 
~ and shall pay to the receiver five dollars per acre for his 
claim, together with the proper fees, whereupon the whole 
proceedings and the judgment-roll shall be certified by the - 
register to the Commissioner of the General Land Office, 
and a patent shall issue thereon for the claim, or such por- 
tion thereof as the applicant shall appear, from the deci- 
sion of the court, to rightly possess. .If it appears from 
the decision of the court that several parties are entitled: 
to separate and different portions of the claim, each party, 
may pay for his portion of the claim with the proper fees,,. 
and file the certificate and description by the surveyor-_ 
general, whereupon the register shall certify the proceed-. 
ings. and judgment-roll to the Commissioner of. the Gen=" 
eral Land Office, as in the preceding case, and patents“ 
shall issue to the several parties according to their respec- 
tive rights. Nothing herein. contained shall be construed ° 
to prevent the alienation of a title conveyed by a patent — 
for a mining claim to any person whatever. , 


Description 
of mining vein EC. 2327. The description of vein or lode claims upon 


-» «or lode claims, surveyed lands. shall designate the location of the claims _ 


"10 May, 1872, , with reference to the lines of the public survey, but need 
tT pod ox? “not conform therewith; but where patents have been or 
hoe ee noe shall be issued for claims upon -unstirveyed lands, the 
| (a8 Stat, 645). surveyors-general, in extending the public survey, shall 
| adjust the same to the boundaries of said patented claims __ 
so as in no case to interfere with or change the true loca- 

- tion of such claims as they are officially established upon 
cst? 19 the ground. Where patents have issued for mineral 
official monu- lands, those lands only shall be segregated and shall be 
deemed to be patented which are bounded by the lines 

actually marked, defined, and established upon the 
ground by the monuments of the official survey upon 
which the patent grant is based, and surveyors-general in - 
executing: subsequent patent surveys, whether upon sur- ~* 
-. -veyed or -unsurveyed lands, shall be governed accord- 
to onumentsingly. The said monuments shall at all times constitute — 
scriptions, the highest authority as to what land is patented, and in 
a ar 3 case of any conflict between the said monuments ‘of such 
patented claims and the descriptions of said claims in 
the patents issued therefor the monuments on the ground 
shall govern, and erroneous or inconsistent descriptions 
or a in the patent Gescriphons, shall. give way thereto. 
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SxEc. 2828. Applications for patents for mining claims preening ap- 
under former laws now pending may be prosecuted to a isting rights. 
final decision in the General Land-Office; but in such to May, 1872, 
_ cases where adverse rights are not affected thereby, pat- $7 72?9¢ 9 
ents may issue in‘ pursuance of the provisions of this 

chapter; and all patents for mining claims upon veins 
_ or lodes heretofore issued shall convey all the rights and. 
privileges . conferred by this chapter: where no: adverse 
rights existed on the tenth day of May, eighteen hundred 

and seventy-two. a 
Sec. 2329. Claims usually called “ placers,” including Conformity 
all forms of deposit, excepting veins of quartz, or other eecahee 
rock in place, shall be subject to entry and patent, under Yeys; limit of. 
like circumstances and conditions, and upon similar pro- 95 uly, By 
ceedings, as are provided for vein or lode claims; butte,’ 2i7.? ” 
where. the lands have been previously surveyed by the — 

United States, the entry in its.exterior limits shall con- 
form to the legal subdivisions of the public lands. es r 
« Src. 2330. Legal subdivisions of forty acres may Bee Subdivisions 


| ten-acre. 
asubdivided. into ten- acre tracts; and two or more persons, tracts;  maxi- 


or associations of persons, having contiguous claims of (cat of Reser : 


locations 
any size, although such claims may be less than ten acres 9 duly, 1870, 


each, may make joint entry thereof; but no location of a ¢. 235, s. 12, v. 
. placer claim, made after the ninth day of July, eighteen eee 
hundred and seventy, shall exceed one hundred and sixty 
acres for any one person or association of persons, which 
- location shall conform to the United States sur veys; and 
nothing. in this section contained shall defeat or impair — 
any bona fide preemption or homestead claim upon agri-. 
cultural lands, or authorize the sale of the impr ovements De 
of any bona fide settler to any purchaser. | nee, 
Src. 2331. Where placer claims are upon surveyed | re _confotint ty 
lands, and conform to legal subdivisions, no further sur- claims:'to sur- 
vey or plat shall be required, and all placer- -mining claims {ioe ot etae 
located after the tenth day of ] May, eighteen ‘hundred and “10 Mays 1872, 
- seventy-two, shall conform as near as practicable with the ¢. 152, "S00, v. 
~ United States system of public-land surveys, and the *” pe ass 
_ rectangular subdivisions of. such surveys, and no such 
location shall include more than twenty acres for each 
individual claimant; but where placer claims can not be 
conformed to legal ’ subdivisions, survey and plat shall 
~ be made as on unsurveyed lands; and where by the seg- 
regation of mineral lands in any. legal subdivision: a 
quantity of agricultural land less than forty acres re- 
mains, such. fractional portion of agricultural land may 
be entered by any party qualified by law, for homestead 
or preemption purposes. | 
Src. 2332. Where such person or. association, they and ,,What evi- 


dence of posses- 


their grantors, have held and worked their claims for a sion, &e., to 
period equal to the time prescribed by the statute of lim- Sout te. apat 
itations for mining claims of the State or Territory &t. 


where the same may be situated, evidence of such posses- 9 July, 1870, 


5 Bo hay 


sion and working of the claims for such period shall be ¥. ie’; b. 217. 
: puree to a a ee to a patent thereto apeee. this ; | 


-  for-patent for. 
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chapter, in the absence of any adverse claim; but nothing 
in this chapter shall be deemed to impair any lien which 


may have attached in any way whatever to any mining) © 


claim or property. thereto attached prior to the issuante _ 
ae of a patent. ew ale ° i ee 
‘Proceedings 


placer claim, poration is in possession of a placer claim, and.also a vein 


Beta Src. 2334. The surveyor-general of the United States 
point, survey-May appoint in each land district containing mineral. ' 


oat e™"8 lands. as many. competent. surveyors as shall. apply for 


10 May, 1872, i az : 
¢, 162, 8. 12, v.the survey of vein or lode claims, and the survey and'sub- 


Wp 8 division of. placer claims into smaller quantities: than one 
| hundred and sixty acres, together with the cost:of pubh-_ 
cation of notices, shall be paid by the applicants, and they _ 


f 


appointment to.survey mining claims. The expenses of 


shall be at liberty to obtain the same at the most reason- 


able rates, and they shall also be at liberty to employ any 


- United States deputy surveyor to make the survey. The > - 
_Commissioner of the General.Land Office shall also have 


_ power to establish the maximutn charges for surveys and -_ 
publication of notices under this chapter; and, in case of 
excessive charges for publication, he may designate any _ 

- newspaper published in a land district where mines are © 

situated for the publication of mining notices in such dis-. 

trict, and fix the rates to be charged by such paper; and, 


- to the end that the Commissioner may be fully informed _ 


on the subject, each applicant shall file with the register a 
sworn statement of all charges and fees paid by such 


applicant for publication and surveys, together with all 


fees and money paid the register and the receiver of the 
land office, which statement shall be transmitted, with the 
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other papers in the case, to the Commissioner of the Gen-: _ 

eral Land Office ah at Te ae 

. _ Sec. 2335. All affidavits required to be made under this ,, Verifeation 

chapter may be verified before.any officer authorized to é&e. — 2 

_ administer oaths. within the land district where the claims “10 May, 1872,.. 

may be situated, and all testimony and proofs may be ee ree, Sere: 

taken before any such officer, and, when duly: certified by ” ~” 

the oflicer taking the same, shall have the same force and 

effect as if taken before the register and receiver of the 

- land office. In cases of contest'as to the mineral or agri- 

cultural character of land, the testimony and proofs may 

be taken as herein provided on personal notice of at least. 

ten days to the opposing. party; or if such party can not 

be found, then by publication of at least once a week for 

thirty days in a newspaper, to be designated by the regis- 

ter of the land office as published nearest to the location — 

of such land; and the register shall require proof that — 

- such notice has been given. Pe aw _e 
Suc. 2336. Where two or more veins intersect or cross ,,.7here veins 

each other, priority of title shall govern, and such prior er 


10 May, 1872, 


location. shall be entitled to all ore or mineral contained c, 152, s14, v.00 


within the space of intersection; but the subsequent loca-*% 9% 
tion shall have the right of way through the space of © 

intersection for the purposes of the convenient working = = ~ 
of the mine. And where two or more veins unite, the old- “oe 

est or prior location shall take-the vein below the point of ’ 

union, including all the space of intersection, = 


Sxc. 2337. Where nonmineral land not contiguous t ee 
the vein or lode is. used or occupied by the proprietor lands, &. 
_ of such vein or lode for mining or milling purposes, such” io May, 1872, - 
nonadjacent surface ground may be embraced and in- $1578 15 ¥- 
cluded in an application for a patent for such vein or ’ a 
_ lode, and the same may be patented therewith, subject to 

_ the same preliminary requirements as to survey and notice _ 

as are applicable to veins or lodes; but no location here- 
after made. of such nonadjacent land shall exceed five 


acres, and payment for the same must be made at the 


same rate as fixecl by this chapter for the superficies of the ~ 

lode. The owner of a quartz mill or reduction works, not 

owning a mine in connection therewith, may also receive : 
a patent for his mill site, as provided in this.section. 


iti ale. i ‘What _condi- 
Suc. 2338. As a condition of sale, in the absence of ,, What ¢ noe 


necessary legislation by Congress, the local legislature of may be made 


any State or Territory may provide rules for working Bing” ‘8% 


mines, involving easements, drainage, and other necessary “26 July, 1860. 
means to their complete development; and those condi- ¢ 262, 's.°5, v. 
tions shall be fully expressed in the patent: | its 

sxc. 2339. Whenever, by priority of possession, rights to use of water 
to the use of water'-for mining, agricultural, manufac- tiene a ees 


turing, or other purposes, have vested and accrued, and for canals. 


_ the same are recognized and acknowledged by the loca] 26 July, 1866, - 
¢. 9, Ve 


a ee, Pee ny Ry. : 2,8. 9 
customs, laws, and the decisions of courts, the possessors {4, p. 253," " 


~ 
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and owners of such vested rights shall be maintained and 
protected in the same; and the right of way for the-con- 
struction of ditches and canals for the purposes herein — 
specified 1s acknowledged and confirmed ;. but whenever — 
any person, in the construction of any ditch or canal, in- 

-jures or damages the possession of any settler on the public 

‘domain, the party committing such injury or damage © 

shall be lable to the party injured for such injury or 

| damage. : _* on? 

Patents, pre’ Sxc. 2340. All patents granted, or preemption or home-- 


emptions, and : : . 
homesteads steads allowed, shall be subject to any- vested and accrued 


bject to vest-. ; : a ee. ai 
ed and accrued Water rights, or rights to ditches and reservoirs used in- 


water rights. connection with such water rights, as may have been — 


9 July, 1870, acquired under or recognized by the preceding section. _ 
oe v. : 
(10, p. 


‘lands in whieh SEC. 2341. Wherever, upon the lands heretofore desig- 
ane A Lusble nated as mineral’ lands, which have been excluded from 
covered open survey and _ sale, there have been homesteads made by citi-. 
to homesteads. zens of the United States, or persons who have declared 
oS gtly: 1866, their intention to: become citizens, which homesteads have | 
14, p, 253. | "been made, improved, and used for agricultural purposes, | 
and upon which there have been no valuable imines of 

gold, silver, cinnabar, or copper cliscovered, and which are 

| ~__ properly agricultural lands, the settlers or owners of such 
- . » homesteads shall have a right of preemption thereto, and 
| shall be entitled to purchase the same at the price of one 
dollar and twenty-five cents per acre, and in-quantity not 

to exceed one hundred and sixty acres; or they may avail 

_ themselves of the provisions of chapter five of this Title, 

-- relating to “-Homesteads.” | = : 

janet ee at: Sec. 2342. Upon the survey of the lands described in 
“apart as agri- the preceding section, the Secretary of the Interior may 
cultural lands. designate and set apart such portions of the same as are 
oS buly, 1868, clearly agricultural lands, which lands shall thereafter be 
14, p.’253. " subject to preemption and sale as other public lands, and 
be subject to all the laws and regulations applicable to the 

“game, : -_— | 

racy? Gitiona! Suc. 2343. The President is authorized to establish ad- 
and officers, ditional land districts, and to appoint the necessary offi- 
power of tbe cers under existing laws, wherever he may deem the same_ 


President to a . ° : 
provide. |. necessary for the public convenience in executing the pro- | 


"96 July,1866, visions of this chapter. 

c..-262, s. {f ¥. 5 : : 2 

14, p.. 252. ; ° , ry s ‘a 7 
Provisions of - Src. 2844. Nothing contained in this chapter shall be 

this chapter. > <2 ae aie ‘ 

‘not to affect construed. to impair, in any way, rights or interests in 

certain rights. mining property acquired under existing laws; nor to 


_ May, 1872, affect the provisions of the act entitled “ An act granting 
17, p.96..° to A. Sutro the right of way and other privileges to aid 
-g Baally: {87 in the construction of a draining and exploring tunnel 
16, p. 218, to the Comstock lode, in the State of Nevada,” approved 


July twenty-five, eighteen hundred and sixty-six. 
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~ Src. 9345, “The provisions of tis prec ee of andi ine ral 


this chapter shall not apply to the-mineral lands situated in States ex- 
in the States of Michigan, Wisconsin, and Minnesota, °?** 


_*-which are declared free and open to exploration and ‘pur- ein tee 3875, 


oo, V. 
chase, according to legal subdivisions, in like manner asp. 465: 


before the tenth day of May,. eighteen hundred and 
seventy-two. And any bona fide entries of such lands 

within the States named since the tenth day of May, 

a eighteen hundred and seventy-two, may be patented with- _ 

out reference to any of the foregoing provisions of this _ 

chapter. Such lands shall be offered for public sale in the © 

same manner, at the same minimum price, and: under the | 

same rights of preemption as other public lands. | | Scan 
Src. 2346. No act passed at the first session of the. Grant of 


i? Meee lands to States. - 
“i Thirty-eighth Congress, granting lands to States or cor- or corporations 


porations to aid in the construction of roads or for other. Mate tee 


mineral. lands, . . | 


purposes, or to extend the time of grants made prior to ~39 gan. jaes. 
the thirtieth day of January, eighteen hundred and sixty- Hes. No, 10, ve 
five, shall be so construed as to embrace mineral lands, oa - 
which in all cases are reserved exclusively to ‘the United 

“States, unless otherwise specially provided in the act or 

acts making the grant. : 


ACTS OF CONGRESS PASSED SUBSEQUENT 
ie so SEO THE REVISED STATUTES. 


AN ACT To amend bh act entitled “An act to promote the develop- . 
ment of the mining resources of the United States,” passed May © 
_ tenth, eighteen hundred and seventy-two. 


Be ab enacted by the Senate and He Ouse , of Reese Clatm lo 
cated ‘prior to 


tives of the United States of America in Congress assem- May 10, 1872, 


bled, That the provisions of the fifth section of the act ¢, cee ‘ 
entitled “An act. to promote the devélopment of the min- fended | feo 
ing resources of the United States,” passed May tenth, oe 


eighteen hundred and seventy-two, which requires ex- gress approved 


-penditures of labor and improvements on claims located 748° of, 287" 


(18 Stat. Te be 
prior to,the passage of said act, are hereby so amended 61). - : 


that the time for the first annual expenditure.on claims 
located prior to the passage of said act.shall be extended 

to the first: uy. of January, eighteen aunts and eee 
five. i 


AN ACT To amend section two eet three hundred ad veils 
four of the Revised Statutes, relating to the development of the — 
“mining resources of the United States. ; 


Be tt enacted by the Senate and H ouse of iaictaitis solo ey ex. 
tives of the. United States of America in Congress assem- tunnel ‘consid-. 
bled, ‘That section two thousand. three hundred and ed on the lode. 
twenty-four. of the Revised Statutes be, and the same is” Act of Con- 
hereby, amended so that where a person or company has Piha 
_ or may run a tunnel for the purpose of developing a lode 1875 (18 stat! 


or lodes, owned by said person or company, the money. s0- ptenee 
| - 58566—vow 37—08—47 | 
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expended in said tunnel shall be taken and considered as _ 
-expended on said lode or lodes, whether located prior to - 
or since the passage of said act; and such person or com- 
pany shall not be required to perform work on the surface 
of said lode or lodes in order to hold the same as required 
by said act. | te a 

- AN ACT To exclude the States of Missouri and Kansas from the pro- 
visions of the act of Congress entitled “An act to promote the de- - 


velopment of the mining resources of the United States,” approved 
-May tenth, eighteen hundred and seventy-two, — ae 


otissourtand Be it enacted by the Senate and House of Representa- 
ed from the op- tives of the United States of America in Congress assem- 
eeeallaws. Oled, That within the States of Missouri and Kansas de- 
Tt of Con. posits of coal, iron, lead, or other mineral be, and they are 
| gress approved hereby, excluded from the operation of the act. entitled 
(19 Stat. v, “An act to promote the development of the mining re- 
52). - sources of the United States,” approved May tenth, eight- 
een hundred and seventy-two, and all lands in said States 


shall be subject to disposal as agricultural lands. 


AN ACT Authorizing the citizens of Colorado, Nevada, and the Terri- 
tories to fell and remove timber on the public domain for mining: 

and. domestic purposes. a PM foes | 
confines s of Be it enacted by the Senate and House of Representa- 
vada, and the fives of the United States .of America in Congress assem- 
qerritoties at bled, That all citizens of the United States and other 
“and removepersons, bona fide residents of the State of Colorado, or 


-pubite domain Nevada, or either of the Territories of New. Mexico, 
for mining and Arizona, Utah, Wyoming, Dakota, Idaho, or Montana, 
poses. and _all other mineral districts of the United States, shall , 
~Aet-of Con- be, and are hereby, authorized and permitted to fell and 
press approved _ : ba ey es wane ae a 

fine 4 is7sremove, for building, agricultural, mining, or other do- 
§g0 Stat. Ls mestic purposes, any timber or other trees growing or 
ae ss being on the public lands, said lands being mineral, and 
not subject to entry under existing laws of the United 
- States, except for mineral entry, in either of said States, 
Territories, or districts of which such citizens or persons 
may be at the time bona fide residents, subject to such 
rules and regulations as the Secretary of the Interior may. 
prescribe for the protection of the timber and of the un- 
dergrowth growing upon such lands, and for other pur- 

poses: Provided, The provisions of this act shall not ex- 
tend to railroad corporations. . a rr 
Sro. 2. That it shall be the duty of the register and the. 

receiver of any local land office-in whose district. any 

‘ mineral land may be situated to ascertain from time to 

time whether any timber is being cut or used upon any 
~ such lands, except for the purposes authorized by this act, 

within their respective land districts; and, if so, they 

shall immediately notify the Commissioner of the General 
Land Office of that fact; and all necessary expenses in-. — 


curred in making such proper examinations shall be paid. 
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at allewed such recite and receiver in faking up their 
next quarterly accounts. : - 
Src. 3, Any person or ‘persons aoe shall violate. the | 
provisions. of this act, or any rules and regulations in ~ 
“pursuance thereof made by the Secretary of the Interior, 
shall be deemed guilty of a misdemeanor, and, upon con- 
~ viction, shall be fined in any sum not exceeding five hun- 
dred dollars, and to which may be added RES : 
for any term not. re SIX months. | 


AN ACT To cena sections feeneg ieee anared: aad tacntytour 7 
and twenty-three hundred and twenty-five of the Revised Statutes of . 
the United. States EQncerning: mineral lands. | 


Be it enacted by the Senate and H Ouse ar Representa- ‘ “Application 
tives of the United States of America in Congress assem- he thade by at. 
bled, That section twenty-three hundred and twenty-five thorized agent. 
— of the Revised Statutes of the United States be amended. 
by adding thereto the following words: “Provided, That 
‘where the claimant for a patent is not a resident of or - 
within the land district wherein the vein, lode, ledge, or: 
deposit sought to be patented is located, the. application. 
for patent and the affidavits required. to be made in this’ 
section: by the claimant. for such patent may be’made by . 
his, her, or. its authorized agent, where said agent is con- — 
versant with the facts sought, to be established by said — 
affidavits: And provided, That this section shall apply to 
all applications now pending for patents to mineral 
lands.” 3 
Sec. 2. That section twenty-three hundred and twenty- On unpatent- 


ed claims peri- — 


four of the Revised Statutes of the United States beod commences 


a 1 Ss so 
--amended by adding the following words: “Provided, ceeding date ob 


‘That the period within which thie” work required to be location. 


done annually on all unpatented mineral claims shall Act of Con. 


ess ed 
commence on the first day of J anuary succeeding the date fan. 25° Ts80 


of location of such claim, and this section shall apply to 61): Stat. L., mi 


all. claims -located since the tenth day of May, anno 
~ Domini eighteen hundred and seventy-two. i. 


AN ACT To emend section eee eee fiudacea aia twenty-six of 
the Revised Statutes relating to suits: at law- affecting the title to 
mining claims. ; 


Bett enacted the ee and H ouse of Representa- In action 
' brought title 
tives of the United States of America in Congress assem- not established 


bled, That if, in any action brought pursuant to section !2_either party. 
7 twenty- -three hundred and twenty- six of the Revised . Act of Con- 


Statutes, title to the ground in controversy shall not beMar 3 past 


established by either party, the jury shall so find, and £95) 8°" ™ - = 


judgment shall be entered according to the verdict. In 
such case costs shall not be allowed to either party, and 
_ the claimant shall not proceed in the land office or be 
entitled to a patent for the ground in controversy until 

he shall have’ ee his title, 
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AN ACT To aead: déetion: twenty-three hundred and eens. 
of the Revised Statutes in. yheeard.t to mineral aendss: and #03 other 
purposes. ; 


Adverse clain Be it enacted by the Sadie and Ho OUSsE of pee 
Bongo. téves of the United States of America in Gongress assem- 
See. 1 act ot VLed, That the adverse claim required by section twenty- 
ne three hundred and twenty-six of the Revised Statutes may 
1882 (22 Stat. be verified by the oath of any duly authorized agent or 
TM, 49). attorney in fact of the adverse claimant cognizant: of the 

facts stated; and the adverse claimant, if residing or at 

the time being beyond the limits of the district wherein 

the claim is ‘situated, may make oath to the adverse claim 

before the clerk of any court of record of the United. 

States or the State or Territory where the adverse claim- 

ant may then be, or before’ any notary public of such 
| _. $tate or Territory. ) 

_Afidavit ot Suc. 2. ‘That appheants for mineral patents, if fesidine 
fore Who om beyond the limits of the district wherein the claim is situ 
eas ated, may make any oath or affidavit required for proof 

Sec. 2, act of of citizenship before the clerk of any court of record, or 


Congress  ap- 

proved Apr, 26, before any notary public of any State or Territory. 
L., 49). 
AN ACT To exclude the public lands in ‘Alabaa from the operation 


of the laws relating to mineral lands. 


Alabama ex- Be it enacted by the Senate and I ouse of Representa: 
«ERB peration tives of the United States of America in Congress assem- 
of the mineral B/ed, That within the State of Alabama all public lands, 

7 wt —— whether mineral or otherwise, shall be subject to disposal — 
; et of Co . 
‘press approved only as agricultural lands: Provided, however, That all 
> stat? lands which have heretofore been reported to the General 
487). ~~ Land Office as containing coal and iron shall first be 
offered at public sale: And provided further, That any 
bona fide entry under the provisions of the homestead 
law of lands within said State heretofore made may be 
patented without reference to an act approved May tenth, 
eighteen hundred and seventy- -two, entitled “An act to: 
promote the development of the mining resources of the 
United States,” in cases where the persons making appli- 
cation for ‘such patents have in all other respects com- 

plied with the homestead law relating thereto. 


AN ACT Providing a civil government for Alaska. 


Be it enacted by the Senate and: H ouse of. Representa- 
tives of the United States of America an, ¢ ONGrESS assem 
pees, 


Pe seen yt Sod 8. That: the said district of “Macien Is. on | 
‘district of created a land district, and a United States land office for 


Aas __said district. is hereby. located at Sitka. The commis-’ 
Sead apurovcd Somer provided for by this act to reside at,Sitka shall be 
May 17, 1884 ex officio register of said land office, and the clerk pro- 


yee Stab ’vided for ‘by this. act shall be ex ome. recelver of public 
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| moneys, and the mar ena provided for by this act shall be 


ex officio surveyor-general of said district and the laws of | 
~ the United States” relating to mining claims, and’ the 


rights incident thereto shall, from and after the passage 


. of this act, be in full force . and effect in-said- district, 


under the ‘administration thereof herein provided for, | 

subject to such regulations as may be made by the Secre-. 
‘tary of the Interior, approved by the President: Pro- — 

vided, That; the Indians or other persons in. said district 

— shall not be disturbed in the possession of any lands actu- 

ally m their use or occupation or now claimed by them, 

_ but the terms under which such persons may acquire title | 
to such lands is reserved for future legislation by Con- 

gress: And provided further, ‘That parties who have 

located mines or mineral privileges therein under the 


laws of the United States applicable to the public domain, 
.or-who have occupied and improved or exercised acts of 
- ownership over such claims, shall not be disturbed there- 


in, but shall be allowed to perfect their title to such 
claims by payment as aforesaid: And provided ‘also, 
That the land not éxceeding six hundred and forty acres 
at any station now occupied as missionary stations among - 
the Indian tribes in said section, with the improvements | 
thereon erected: by or for such societies, shall be con- - 
tinued in the occupancy of the several religious societies 
to which said missionary stations respectively belong 
until action by Congress. But nothing contained in this 
act shall be construed to put in force in said district the 

_ general land laws of the United States. 


AN ACT Making appropriations for sundry civil expenses of the Gov- 
ernment for the fiscal year ending June thirtieth, eighteen ees 
and ninety-one, and for other purposes. - 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congres ess assem- 
en) 


No person who. shall after the passage of this act, enter Right, of en- 
upon any of the public lands with a view to occupation, Aue ee 
entry, or settlement under any of the land laws shall be posuicted fo 
permitted to acquire title to more than three hundred and pealed, see act 


twenty acres in the aggregate, under. all of said laws, but pera aa aes 


this imitation shall not operate to curtail the right of any Peis oe | 


-” person who has heretofore made entry or settlement on right, of way 


ditches and 
_ the public lands, or whose occupation, entry or-settlement, Cen ae. 


is validated by this act: Provided, That in all patents for structed. 


~ lands hereafter taken up under any of the land laws of Act of Con... 


* the United States or on entries or.claims validated by hag: approyed 
this act west of the one hundredth meridian it shall be ex- (ee eee es 
pressed that there is reserved from the lands in said pat- | 
ent described a right of way thereon for ditches or canals » 


constructed by the. ano. of the United. States. es: 
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AN ACT To repeal the timber-culture laws, and for other 1 purposes, 


| Be it enacted by the Senate and House of Representa- 
«tives of the United States of America in One assem 
7 bled, | | 


-_ 


Town sites ‘Sas. 16. ‘That town-site entries may be nade bed in- 


on min 


- fands author- corporated towns and cities on the mineral lands of the 
 aer-ands en- United States, but no title shall be acquired by such 


_ tered under = 
eee ‘towns or cities to any vein of gold, silver, cinnabar, cop 


laws jnot in- per, or lead, or to any valid mining claim or possession — 
striction to 820 held under existing law. When mineral veins are pos- 


acres. se sessed within the limits of an incorporated town or city, _ 


Act of Con and such possession is recognized by local authority or _ 
gress approved 
Mar. 3, 1891 by the laws of the United States, the title to town lots. 
Hatt ace Ue shall be’ subject to such recognized possession: and the 
| necessary use thereof, and when entry has been made or 
_ patent issued for such town sites to such incorporated 
_ town or city, the possessor of such mineral veln may enter 
and receive patent for such mineral vein, and the surface 
ground appertaining thereto: Provided, That no eritry 
shall be made by such mineral-vein claimant for surface 
ground where the owner or occupier of the surface 
ground shall have had possession of the saine before the 
inception of the title of the mineral-vein applicant. 

Sxc, 17. That reservoir sites located or selected and to 
be located and selected under the provisions of “ An act 
making appropriations for sundry civil expenses of the 
Government for the fiscal year ending. June thirtieth, 
eighteen hundred and eighty-nine, and for other pur- 
poses,” and amendments thereto, shall be restricted to and 
shall contain only so much land as is actually necessary 
for the. construction and maintenance of. reservoirs, ex- 
cluding so far as practicable lands occupied by. actual 
settlers at the date of the location of said reservoirs, and 
that the provisions of “ An act making. appropriations 
for sundry civil expenses of the Government for the 
fiscal year ending June thirtieth, eighteen hundred and 
ninety-one, and for other purposes,’ “which reads as fol- 
lows, viz: « No person who shall after the passage of this’ 
act enter upon any of the public lands with a view to 

. occupation, entry, or settlement under any of the land 
laws shall be permitted to acquire title to more than three 
‘hundred and twenty acres in the aggregate under all said 
laws,” shall be construed to include in the maximum 
amount of lands the title to which is permitted to be 


‘acquired by one person only agricultural lands and not ~ 


include lands_ entered. or sought. to be entered under 
mineral land laws. | | 


are chiefly valuable for building stone under the pro- 
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AN ACT To ealiG ee the eatery of lands chiefly valuable for building 
. stone under the placer mining | laws, 


ne at eidieiea by the Senate and House of Representa. Entry of 73! 


ands chiefly — 
tives of the. United States of America in Congress assem- valuable fo. 


: bled, That any Nags authorized to enter lands under the Pullding stone 


mining laws of the United States may enter lands that placer -1 mining 


f Con- ° 
visions of the law in relation to placer-mineral claims: gee fot 


- Provided, That lands reserved for the benefit of the public 448 epee 


schools or donated to any Mtate shall not be alee to 848), | 


| cn under this act. oe as Se 


AN ACT To Sena section eee twentythites hundred: dna 
twenty-four of the Revised Statutes of the United. States relating to - 
” mining. claims. . ; 


Be at ernled by the iS ninde ma H ouse of Representa: Reh y a ae 
fives of the United States of America in Congress assem- pendituref oe 
bled, That the provisions of section numbered twenty- {7o,7e%q 823 | 
three hundred and twenty-four of the Revised. Statutes gout Le 
of the United States, which require that on each claim ————— — 
located after the tenth day of May, eighteen hundred and Ble 
seventy-two, and until patent has been issued therefor, % (88° stat, a Ae 
not less than one hundred dollars’ worth of labor shall be 8). 
performed or improvements made during each year, be 
suspended for the year eighteen hundred and ninety- 
three, so that no mining claim which has been regularly 
located and recorded as required by the local laws and 
mining: regulations shall be subject to forfeiture for non- - 
performance of the annual assessment for the year eight- _ 
een hundred and ninety-three: Pro vided, ‘Phat the claim- 
ant or claimants of any mining location, in order to se- 
cure the benefits of this act shall cause. to be recorded in. _ 
the office where the location notice or certificate is filed on 
or before December thirty-first, eighteen hundred and 
ninety-three, a notice that he or they, in good faith intend > 
.to hold and work said claim: Provided, however, That 

the provisions of this act shall not apply to the State of 
south Dakota. . 


This act shall take of effect. Pron sae after i its passage. 


AN ACT To . Baa Section. numbered’ twenty- three | Waadeed arid 
twenty-four of the Revised Statutes of ne United States relating to . 
Ents claims. . 


_ Be it enacted by the Senate and ne Ouse of epceaan: Requirement: 
of proof of ex-. 
tives of the United &. tates of America in Congress assem- penditure for 


bled, That the provisions of section numbered twenty- Saeneaiel ro 
| three hundred and twenty-four of. the Revised Statutescept as to. 
of the United States, which require that on each claim eeu ero 
located after the tenth day of May, eighteen hundred and pices a oniccea* 
seventy-two, and until patent has been issued therefor, July Stat 1804 
not less than one hundred dollars’ worth of labor shall be 1i4),. 


3 ponrorne’ or improvements made during each eat, be 


te 3 


a4 


Lands ceded, 
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7 sacnended for the year eighteen hundred re ninety-. 
four, so that no mining claim which has been regularly 


located and recorded as required by the local laws and 
mining regulations shall be subject to forfeiture for non- 
performance of the annual assessment for the year eight- 


-een hundred and ninety-four: Provided, That the claim- 


ant or claimants of any mining location, in order to secure 
the benefits of this act, shall cause to be recorded in the 


office where the location notice or certificate 1s filed on or 


before December thirty-first, eighteen hundred and 


“ninety-four, a notice that he or they in good faith intend 


to hold and work said claim: Provided, however, That 
the provisions of this act shall not apply to the State of 
South Dakota. | 

Src. 2. That this act shall take effect from and ries 
its passage. 


AN ACT Making appropriations for current and contingent expenses 

of the Indian Department and fulfilling treaty stipulations with 
various Indian tribes for the fiscal year ending June thirtieth, cial 
een hundred and ninety- am, and for other purposes, . 


[wrorrra LANDS, OKLAHOMA. ] 


Be it enacted by the Senate and ffouse of Representa- 
tives of the United States of America an Congress assem- 


. bled, 


The said Wichita and affiliated bands of Indians in the - 


Act of Max: Indian Territory hereby cede, convey, transfer, relinquish, 


2,1895 
‘Stat, L., 
894, 899), 


“Wie a 


6 all their claim, title and interest of every kind and char- 


laws. ES oe Ag 


8 forever and absolutely, without any reservation. whatever, 


acter in and to the lands embraced in the following-de- 
scribed tract of country in the Indian Territory, to wit: 
Commencing at a point in. the middle of the main 


channel of the Washita River, where the ninety-eighth 


meridian of west longitude. crosses the same, thence up 


the middle of the main channel of said river to the line ‘. : 


of ninety-eight degrees forty minutes west longitude, 
thence on said line of ninety-eight degrees forty minutes : 
due north to the middle of the channel of the main Cana- 
dian River, thence down the middle of said main Cana- 


dian River to where it crosses the ninety-eighth meridian, 
thence due south to the place of beginning. 


That ae laws. malate to the mineral lands of the 
United States are hereby extended. over the lands ceded 
Py the foregoing agreement. — | | 
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AN ACT Making appropriations for current and contingent expenses . 

. Of the Indian Department and fulfilling treaty stipulations with 

' various Indian tribes for the fiscal year ending June thirtieth, eight- . 
een hundred and ninety-seven, and for other purposes, . ne? 


[FORT BELKNAP INDIAN RESERVATION, MONTANA.] 


Sec. 8... 
. = ‘ , : e * 

That upon the filing in the United States local land: 
office for the district in which the lands surrendered by 
article one of the foregoing agreement are situated, of 
the approved plat of survey authorized by this section, — 
the lands so surrendered shall be open to occupation, loca- 
tion, and purchase, under the provisions of the mineral- 
land laws only, subject to the several articles of the fore- 
going agreement: Provided, That said lands shall be sold PBrovigos. 
at ten dollars per acre: And provided further, That the No occupancy 
terms of this section shall not be construed to authorize Prot f° open” 
the occupancy of said lands for mining purposes prior to ~ an 
the date of filing said approved plat of survey. * * *- 


* - *K 


| . . [BLACKFEET INDIAN RESERVATION, “MONTANA. ] 
SEC. 9, : 4 
That upon the filing in the United States local land | 
office for the district in which the lands surrendered by 
article one of the foregoing agreement are situated; of 
the approved plat of survey authorized by this section, .. 
‘the lands so surrendered-shall be opened to occupation, 
location, and purchase under the provisions of the min- | 
— eral-land laws only, subject to the several articles of the _. . 
foregoing agreement: Provided, That the terms of ‘this EA eee 
section shall not be construed to authorize occupancy of prior to open. 
said lands for mining purposes prior to the date of filing "* | 
-said approved plat. of survey. | “Ss 


_ [SAN CARLOS INDIAN RESERVATION, ARIZONA,] — 


Sxc. 10. 

That upon the filing in the United States local land 
office for the district in which the lands surrendered by 
article one of the foregoing agreement are situated, of 
the approved plat of survey authorized by this section, — 
‘the lands so surrendered shall be opened to occupation, 
location, and purchase under the provisions of the min- 
eral-land laws only, subject to the several articles of the a 
foregoing agreement: Provided, That the terms of this g7ovites. on 
section shall not be construed to authorize. occupancy of prior to open- 
said lands for mining purposes prior to the date of filing “"* | 
sald- approved plat of survey: Provided, however, That ,,Preference to> 


‘ . : -j, « discoverers of 
any person who in good faith prior to the passage of this coal, ete. 
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act had diceovered and opened, or located, a mine of coal 


_Act of Con- op other mineral, shall have a preference right of pur- 
es B85 chase for ninety days from and after the official filing in 
263, sai 360)’ the local land office of the approved ieee of cea pro- 


vided for by this section. 


AN ACT To authorize the entry and paceurne of lands contaitiing 
- petroleum and other mineral oils under the placer mining laws of: 
the United States. 


Soe ae ee enacted by the Raa and H ouse of Representa- 
ands coatein- £6ves. of the United States of America in Congress assem- 


ne eee Olea, ‘That any person authorized to enter lands under 
ae on an the mining laws of the United States may enter and ob- 
mining laws. tain patent to lands containing petroleum or, other min- 


Act of Con-eral oils, and chiefly valuable therefor, under the pro-. 


| gress approved visions of the laws relating to placer mineral claims: — 
(29 Siat. L., Provided, That lands containing such petroleum or other 
a mineral oils which have heretofore ‘been filed upon, 
| claimed, or. improved as mineral, but not yet patented, | 

may be held and patented under the provisions of this 

- act the same as if such filing, claim, or ey were 


subsequent to the date of the passage hereof. - 


AN ACT. Making appropriations for sundry civil expenses of the | 
Government for the fiscal year ending June thirtieth, eighteen hun- 
"dred and pinetyreie le, and for other PUSPORES: 


+ te x ot : * 


Act of Con All public lands herctofore deaipnated and. reserved by 

i ne Reet the Paccident of the United States under the provisions 
ae ne “of the act. approved March third, eighteen hundred and. 
oe ninety-one, the orders for which. shall be and remain in 
full force and, effect, unsuspended and unrevoked, and all 
public lands that may hereafter be set aside and reserved — 
as public forest reserves under said act, shall be as far as 
practicable controlled and administered in accordance 

with the following provisions: | 

va norest reser” No public forest reservation shall be established, except 
to be’ estab- to improve and protect the forest within the reservation, 
"shed. or for the purpose of securing favorable conditions of 
| water flows, and to furnish a continuous supply of timber 
for the use and necessities of citizens of the United 
States; but it is not the purpose or intent of these provi- 
sions, or of the act providing for such reservations, to 
authorize the inclusion therein of lands more valuable for - 
the mineral therein, or for agricultural purport than for 
forest ' purposes. ee 
“i i *K tk : * 
5 cue of tt The. Secretary. of the Interior may permit, under regu- 

sertiars, ete. lations to be prescribed by him, the use of timber and 
stone found upon such reservations, free of charge, by ~ 

bona fide settlers, miners, residents, and prospectors for 
minerals, for firewood, HOuCInNE, pula mining, pros- 
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| pecting, and cihes domestic: purposes, as ; may be aesded 
by such persons for such purposes; such timber to be used — 


within the State or Territory, respectively, where such 


reservations may be located. | | 
Nothing herein shall be construed -as prohibiting the . Egress and 
egress: or ingress of actual settlers residing within tho wie 
boundaries of such reservations, or- from crossing fhe terry atone, 
same to and from their property or homes; and such ~ 
wagon roads and other improvements may be constructed 
thereon as may be necessary.te reach their homes and to 
utilize their property under such rules and regulations as . 
may be prescribed by the Secretary of the Interior. Nor 
- shall anything herein prohibit any person from entering 
upon, such forest reservations for all proper and lawful 
_ purposes, including that of pr ospecting, locating, and de- 


~ veloping the mineral resources thereof: Provided, That 


_ such persons comply with the rules and regulations: cover- 
ing such forest reservations. - ia 
** eo a f 2 


~ Upon the recommendation of the Secretary of the In- _, Restoration — 
of mineral or - 


; terior, with the approval of the President, after sixty agricultural — 


days’ notice thereof, published in two papers of general [50% aomain, - 
circulation in the State or Territory wherein any forest’ 
reservation is situated, and near the said reservation, any 
public lands: embraced: within the limits of any forest 
reservation which, after due examination by personal in- — 
7 spection. of: a competent person appointed for that pur- - 
pose by the Secretary of the’ Interior, shall be found 
better adapted for mining or for agricultural purposes 


ae than for forest usage, may be restored to the public do- | 


main. And any mineral lands in any forest reservation 
which have been or which may be shown to be such, and © 
subject to entry under the existing mining laws of the 
‘United. States ‘and-the rules. and. “regulations applying 
thereto, shall continue to be subject to:such location.and 
entry, notwithstanding any provisions herein | contained, 


| AN ACT Extending the homestead laws and providing for right. of. 
‘way for railroads i in the district of Alaska, and for other purposes. 


L- n i n g 
Src. 13. That native- born citizens of the Dominion of oon a alae 


Canada shall be accorded: in said district of Alaska the ka to native- 
same mining rights and privileges accorded to citizens of of the ee 
the United States in British Columbia and the Northwest ion of Canada. — 
Territory by the laws of the Dominion of Canada or the Act of Con- 
local laws, rules, and: régulations ; but no greater rights fay if 1898 
shall be thus accorded than citizens of the United States, $5). Stat. L., 
or persons, who have declared their intention to ‘become Pig 
such, may enjoy in Said district of Alaska; and the Secre- 
tary of the Interior shall from time to time promulgate 
- and enforce rules and regulations to carry this promigen 


into effect, 
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AN ACT Making further provisions is: a civil government for Aisera: 
- and for other purposes. — 


whet record- Sno. 15, The respective peaandere shall, upon the pay- 


. -ment of the fees for the same prescribed by the Attorney- 
Act of Con. General, record separately, in large and well- -bound sepa- 


. gress appr oved 


une ee bale books, i in fair hand: 
821, 826, 830). First. Deeds, grants, transfers, eont eats to sell or con-- 
. vey real estate and mortgages of real estate, releases of 
mortgages, powers of attorney, leases which have been 
achponiececd or r proved, morienee: Hpen personal prop- 
ae | : 
* ae ; + 
Ninth, Affidavits of | rt work done on mining 
-claims;— | 

Tenth. Notices of mining scat Ge and declaratory 

statements ; : 
Eleventh. Such other writings as are required or per- 
. mitted by law to be recorded, including the lens of me- 
Proviso. —_ chanics, laborers, and others: ” Provided, Notices of loca-. 
“claims, ninzétion of mining claims shall be filed for record within 
 .minety days from the date of the discovery of the claim 
described in the notice, and all instruments shall be re- — 
ste net® i=: corded in the recording district in which the property or 
corded. ~ subject-matter affected by the instrument is situated. and’ 

where the property or subject-matter is not situated in 

any established recording district the instrument ‘affect-_ 
ing the same shall be recorded in the office of the clerk 
of the division of the court having supervision over the © 


matter 1s. s situated. . | 
oe Bee ee es Provided, Miners in any organized mining | 
ulations for district may make rules and regulations governing the 
ts recording of notices of location of mining claims, water | 
rights, flumes and ditches, mill sites and affidavits of = 
labor, not in conflict with this act or the general laws of - 
the United States; and nothing in this act shall be con- 
strued so as to prevent the miners in any regularly organ- 
ized mining district not within any recording district 
established “by the court from electing their own mining 
- .. ° reeorder to act as such until a recorder therefor is ap- 
Records atpointed by the court: Provided further, All records here- 
Phin” ' tofore regularly made by the United States commissioner 
. at Dyea, Skagway, and the recorder at Douglas City, not 
in conflict: with any records regularly made with the 
United States commissioner at Juneau, are hereby legal-. 
ized. And all records heretofore. made in good faith in 
_ any regularly organized mining ‘district are hereby made 
public records,-and the same shall be delivered to the re- - 
_corder for the recording district including such mining 
cieuac within slx onene from the passage of this act. 


recording division in which such property or subject- ae 
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Sec. 26. The laws of the United States relating to min- Mining laws. 
- Ing claims, mineral Jocations, and rights incident. thereto. - 
are hereby extended to the district of Alaska : Provided, Provieon | . 
That subject only. to such general limitations as may be sonra ax 
necessary to’ exempt navigation from artificial obstruc- Bering Sea 
tions all land and shoal water between low and mean high 
tide on the shores, bays, and inlets of Bering Sea, within © 
the jurisdiction of the United States, shall be subject: to 
exploration and mining for gold and other precious metals, 
by citizens of the United States, or persons who have : 
legally declared their intentions to become such, undery.fone 8 ie 
_ such reasonable rules and-regulations as the miners in | 
organized mining districts may have heretofore made or 
may hereafter make governing the temporary possession 
thereof for exploration and mining purposes until other- — ” 
wise provided by law: Provided further, That the rules 974°t sth, Tred. 
and regulations established: by the miners shall not be ineraliaws. * - 
| conflict. with the mining laws of the United States; and =~ 
no-exclusive permits shall be granted by the Secretary of 
War. authorizing any person or persons, corporation, or 
company to excavate or mine under any of said waters 
below low tide, and if such exclusive permit has been _Bxdlive per. , 
granted it is hereby revoked and declared null and void; void, ete. 
| but; citizens of the United States or persons who have 
_ legally declared their intention to become such shall have | 
the right to dredge and mine for gold or other precious. 
metals in said waters, below low tide, subject to such. 
general rules and regulations as the Secretary of War 
may prescribe for. the: ‘preservation of order and the pro- | 
tection of the interests of commerce; such rules and regu- 
lations shall not, however, deprive. miners on the beach 
of the right hereby given to dump tailings into. or pump 
from the sea opposite their claims, except where such. 
dumping would actually obstruct. navigation; and the oe a: 
reservation of a roadway sixty feet wide, under the tenth way, etc., not 
section of the act of May- fourteenth, eighteen hundred 3 50 eat 3, ver 
and ninety-eight, entitled “An act extending the home- 
stead laws and providing for right of way for railroads 
in the ‘district of Alaska, and for other purposes,” shall 
not apply to mineral lands or town sites, 


wemte.e 


An ACT To ratify an abyecinent with the Tadiais: of bie ‘Fort Hall Act of Con- 


Reservation in. idaho, and making. ARDIEpEa Hons to carry the same see epptor ed 
‘into effect. (31 Stat. L, 


680 
| [DISPOSITION OF COMANCHE, KIOWA, AND APACHE LANDS. | ). 


* sf Hf 7 oo i 


_ “That. should any of said core allotted: to said Tadiane 4 
or opened to settlement under this act,-contain valuable - 

~ mineral deposits, such mineral deposits shall be open to 
location and entry, under the existing mining laws of the. 

- United States, upon the passage of this act, and the min- 
eral laws of the United States are hereny extended over, 

said Jands. : | —— . oe | 
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AN ACT Extending the mining laws to saline ands, | 
| Mining laws Be it enacted be y the Senate and H ouse of Representa- 
extended to sa- 
fine lands. tives of the United States of America in Congress assem-- 
Ket of Gon. Oled; ‘That all unoccupied public lands of the United | 
Btere approver States containing salt springs, or deposits of salt in any 


— Jan. 31, -1901 
G1 stat.L, form, and chiefly valuable therefor, are hereby declared 


Me to be subject to location and purchase | under the pro- — 


‘visions of the law relating to placer-mining claims: Pro- 
vided, That the same person shall not locate or enter more 
than one claim hereunder. 


AN ACT Making appropriations for the current int contingent ex- 
' penses of the Indian Department and for fulfilling treaty stipulations 
with: various Indian tribes for the fiscal year ending June thirtieth, 
nineteen hundred and three, and for other purposes. | 


Be it enacted by the Senate and House of Representa- 
tives of the United. States of America in Congress 4, assem 


bled, 


* : a , aR aE, 


Uintah and. ‘That the Secretary of the Interior, with the. consent: sk 


Dees : Laas of the majority: of the adult male Indians of the 


- peeieoEmento® Uintah and the White River tribes of Ute Indians, to be. . 

| | ascertained as soon as practicable by an inspector, shall 
cause to be allotted to each head of a family eighty acres 

-of agricultural land which can be irrigated and. forty 

acres of such land to each other member of said. tribes, | 
said allotments to be made prior to October first, nine- 
lana potted teen hundred and three, on which date all the unallotted 


to public. do- lands within said reservation shall: be restored to the pub- 


main. 
‘Provisos. lic domain: Provided, That persons entering any of said 


Homestead and under the homestead ‘law shall pay therefor at the -~ 


entries. 
rate of one dollar and twenty-five cents per acre: And 


a ae °! provided further, That nothing herein contained shall 
| "impair the rights of any mineral lease which has been — 
approved by the Secretary of the Interior, or any permit 
heretofore issued by direction. of the Secretary of the In- 
terior to negotiate with. said Indians for a mineral lease; 
but any person or company having so obtained such ap- 
_ proved mineral lease or such permit to negotiate with said 
Indians for a mineral lease on said. reservation, pending 
- such time and up to thirty days before said lands are 
restored to the public domain as aforesaid, shall have in 
lieu of such lease or permit the preferential ‘right to locate 
under the mining laws not to exceed six hundred and 


Raven - Min- forty acres of contiguous mineral land, except the Raven .. 


ing Company. 
Mining Company, which may in lieu ‘of its lease locate 


A licati o n 
of proceeds one hundred mining claims of the character of mineral — 


from sales. ___ mentioned in its lease; and the proceeds of the sale of the. 
es cae SOpiaed lands so restored to the: public domain shall be apphed, 
May 27, 1902 first, to the reimbursement of the United States for any 


2 é 
| 368), i: Bree dee "moneys advanced to said Indians to ay into effect the 
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- foregoing provisions; and the remainder, under the direc- 
-. tion of the Secretary ‘of the Interior, shall be used for the 
| benefit of said Indians. | oe 


AN acT Deanne: what shall constitute and providing for. assess- 
. . ments. on oil mining cies 


Be it eee by the Sone and House of Repose. Pte ga ol 
tives of the United States of America in Congress assem- sige ning 
- bled, That where oil lands are located under the provi- 25 ___ 

‘sions of title thirty-two, chapter six, Revised Statutes , Act of Con: 
of the United States, as placer mining ‘claims, the annual Feb. 2, 208 
_asséssment labor upon such claims may be done upon any 85)" ee 
_ one ofa group of claims lying contiguous and owned by 
_. the same person or corporation, not exceeding five claims — 

in all: Provided, That said labor will tend £0 the devel- ._ 
opment or to determine the oil-bearing character of such 


contiguous claims. 





AN ACT. Making aegropniations for the current and contingent ex- 


penses of the Indian Department and for fulfilling treaty stipulations 
with various Indian tribes for the fiscal year ending June thirtieth, 
: nineteen hundred and four, and for other purposes. 


“Be. in enacted bi the Senate and House of Representa: 7 
tives of the United States of America in Congress assem- 
Dee | | | | | 

“ahatl in nthe lands within the former Uncompahgre In-; tncompahgre 


Indian .Reser- .. 
cian Reservation, in the State of Utah, containing ‘gilson- vation. : 


ite, asphaltum, elaterite, or other like substances, which alate Apcated 
“were reserved from location and entry by provision in the i898, valid. 
act of Congress entitled “An act making appropriations 
.-for the current: and contingent expenses of the Indian | 
‘Department and for fulfilling treaty stipulations with 
- various Indian tribes, for the fiscal year ending June 
thirtieth, eighteen. hundred and ninety-eight, and for oe 
other purposes,” approved June seventh, eighteen hun- .,3° Stat. p.- 
dred and ninety-seven, all discoveries, and Tocations Of ens, Oe 
any such mineral Jands by qualified persons prior to Jan- | 
wary first, eighteen hundred and ninety-one, not pre-_ 
viously discovered and located, who recorded notices of 
such discoveries and’ ‘locations prior to January first, 
eighteen hundred and ninety-one, either in the State of 
Colorado, or in the office of the county recorder of Uintah 
County, Utah, shall have all the force and effect accorded — 
by law to locations of mining claims upon the public | 
domain. All such locations may hereafter be perfected, Patents to is- | 


ts sue on reloca- . 
. and patents shall be issued therefor upon compliance tions, ete, of | 


_ with the requirements of the mineral-land laws, provided claims 


-- that’ the owners of such locations shall relocate their 


respective claims and record the same in the office of the 
: county recorder of Uintah County, Utah, within ninety 
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C1 aims lo- lo- days after the passage of this act. All locations of ay | 


~ eated af 
Jan. 1, 1891,SUch mineral lands made and recorded on or subsequent - 


invalid. to January first, eighteen hundred and ninety-one, are 


Sale of ne: hereby declared to be null and void; and the remainder 


mainder o . 
mineral lands. of the lands heretofore reserved as aforesaid beeause of | 


the mineral substances contained in. them, in so far as the: <. * 


same may be within even-numbered sections, shall be sold _ 

and disposed of in tracts not exceeding forty. acres, OF a, 
uarter of a quarter of a section, in “such manner and 
_Restrictions. upon such terms and with such restrictions as may be 
- ss approved prescribed~in a proclamation of the President of the- 
Mar. 3, 1908 United States issued for that purpose not less than one 
63a). Stat. Ls hundred and twenty days after the passage of this act, 
and not less than ninety days before the time of sale or. 
disposal, and the balance of said lands and also all the 

' mineral therein are hereby specitcally reserved for future 

action of Congress. - 7 


AN ACT For the survey and. aliotuent of lands now eecieuced within 
‘the limits of the Flathead Indian Reservation, in.the State of Mon: 
tana, and the sale and disposal of all surplus lands after. allotment. 


a * i * ok 
7 wo 8S ifieae Sxc. 5. That said commissioners shall: then proceed to 
lands. °° personally inspect and classify and appraise, by the small- 
_ est legal subdivisions of forty acres each, all of the re- 
_ maining lands embraced within said reservation. ‘In 
“making such classification and appraisement said lands: 
shall be divided into the following classes: First, agri- 
cultural land of. the first class; second, agricultural land 
of the second class; third, timber lands, the same to be— 
lands more valuable for their timber than.for any other 
purpose ; fourth, mineral lands; and fifth, grazing lands. 


Disposal of Sno. 8. That aahen said Meine shall have com- - 
- Jands. 
| pleted the classification and appraisement of all of said | 


lands and the same shall have been approved by the Sec- 

retary of the Interior, the land shall be disposed of under 

the provisions of the homestead, mineral, and town-site 

| -laws of the United States, except such ‘of said lands as 
Timber andshall have been classified as timber lands, and excepting 


excepted, sections sixteen and thirty-six of each township, which 
3 are hereby cee to ae State of Montana for school 
purposes. ee _ 4 er 


coguenerad dane ‘Sec. 10. That only mineral entry may be made on such 

: of said lands as said commission shall designate and _ 
classify as mineral under the general provisions of the — 

' mining laws of the United States, and mineral entry may 
also be made ‘on any of said lands whether designated — 
by said commission as mineral lands or otherwise, such _ 

| eee by said commission being” only. prima facie 


DECISIONS RELATING TO THE PUBLIC. LANDS. oe To 


_ evidence. of fhe mameeal’ or nonmineral. or of the 7 
same: Provided, That no such mineral locations shall be proviso. _ 
permitted upon. a lands allotted in severalty to an Exceptions. 


Indian. = he RS | et of Con- | 
oe 3 * gress approved 


Apt. 23, 1904 — 


AN ACT To ratify and amend an agreement with de Tadiads of the (33° Stat. a | 
Crow Reservation, in Montana, and maine, sBEPepHalons to Bonny. 302). 
the same -into eaect 
Sues. *. * * And prone further, That the price | eee es 

1 7 
of said lands shall be four dollars per acre, when entered fanas. | 
under the homestead laws. '*' * “Lands entered gy aE Se Seas 


1904 © 


under the town-site and. mineral land ee shall be paid = gress abe . 

for i in amount and manner as ‘provided by said laws, but se Stat, L., 

in no event at a less price than that fixed herein for such ' $52), oo 
- lands, if entered under the homestead laws. a en: 


- AN ACT To auehotize the sale and disposition of stoi or unalloted 


_ lands of the Yakima Indian Reservation,.in the State of Washington. 


Src. 3. That the residue of the lands of said reserva- Appraisal of 
 tion—that is, the lands not allotted and not reserved—— funds, ete °° 
shall be classified under the direction of the Secretary of 
the Interior as irrigable lands, grazing lands, timber 
lands, or arid’ ‘lands, - ‘and shall be appraised under their 
_ appropriate classes by legal subdivisions, with the excep- 
tion of the mineral lands, which need not be appraised, 
and the timber on the lands classified as timber’ lands 
shall be appraised separately from the land.. The basis 
for the appraisal of the timber shall be the amount of 
standing merchantable timber thereon, which ‘shall be 
- ascertained and coun i, a 
* cS om | eo a 
The lands’ elneuned as . mineral lands shall be subject Min eral 
to location and disposal under the mineral-land laws of sia 


- the United States: Provided, That lands not. classified as Pace | 


_ mineral may also be located and entered as mineral lands, Lands not 
- subject to approval by the Secretary of the Interior and foinere nde 
conditioned upon the payment, within one year from the ce: 
date when located, of the appraised value of the lands — 

- per acre fixed prior. to the date of. such location, but at — 


not less than the price fixed by existing law for mineral 


lands: Provided. further, That no such mineral locations 


shall be permitted on any lands allotted to Indians in ee ca 
fergealy or “reserved, for ray, a Sa as herein author- Dec, 21, 1904 
lized. . ae a : Pg a a re Rea _ BB. | ore an 


Restriction. . 


AN ACT To. ratify and send an agreement with the Indians sexiding 


on the Shoshone or:Wind River Indian Reservation in the State of 

pk and: to make BPURPPHauOne, for carrying the same into 

"Sue. o. ‘That ihe ee ae re the United States ae Re ae 
the said agreement shall be disposed of under’ the pro- 


-58566—vor 37—08—48 
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visions of ches: homestead, town- ie eo, and fainenal es 

land laws of the United States and shall be opened to 
_ Proclamation. settlement and entry. by proclamation of the Presi- 

Berk: aed | | 3 

soul na site, _*  * * Lands entered under the town-site, coal, and 
eral’ entries. mineral land laws shall be paid ‘for in amount and man- 
| ner as provided by said laws. Notice of location of all 
mineral entries shall be filed in the local land office of 
the district in which the lands covered by the location 
are situated, and unless entry and payment shall be made 
within three- ‘years from the date of location all rights 
Act. of Con- thereunder shall cease; * * that all lands, except 
Hae STO mineral and coal lands, herein - ee remaining undis- 
ipigy eo + posed of at the expiration of five years from the ¢ opening 
' of said lands to entry shall be sold to the highest bidder 
for cash at not less than one dolar per acre under rules 
and regulations to be pees by the Secretary of the 


Interior. are eed 


AN ACT To auenGnee the uate and ainpecdon of surplus or Naslinticd 
lands of the diminished Colville Indian ReSShyalion, in the State of 
_ Washington, and for other ‘burposes. 

_ 5 KO % of S, te oe te 
wie 2°72) Suc.3. That upon the completion of said allotments to_ 
ae said Indians the residue or surplus lands—that is, lands 
__ gress gpproved not allotted or reserved for Indian school, agency, or 
~ Mar. 22,1906. other purposes-—of the said diminished Colville Indian 
| Reservation shall be classified under the direction of the 
Secretary of the Interior as irrigable lands, grazing” 
~ lands, timber lands, mineral lands, or arid lands, and — 
shall be appraised under their appropriate classes by 
legal subdivisions, with the exception of the lands classed. 


' as ; mineral: lands, which need not be appraised, and which: _ 


shall be disposed of under: the general mining laws of the 
United. States. | | oe 

_ AN ACT Making. ssproptiations for ie current.and contingent ex- | 

penses of the Indian Department, for fulfilling treaty stipulations © 


with various Indian tribes, and for other purposes, for the fiscal 
year ending June thirtieth, nineteen hundred and seven. 


[COEUR D’ALENE INDIAN LANDS. | 


-pedtineral *.* * ‘Provided eae That the general mining 
——_————— laws of the United States shall extend after the approval 


Act of Con- 
svess approved Of this act to any of said lands, and mineral entry. may 


Eee gist oe be made.on any of said lands, but no such mineral selec- 
386). tion shall be permitted upon any. lands allotted in sev- 
Coal and oileralty to the Indians: Provided further, That all the 


' deposits re- 


served, coal or oil deposits in or under the lands on the said 
-_-yeservation shall be and remain the property of the United. 
States, and no patent that, may be issued under the pro- — 

visions of this or any other act a eee shall couNey 

any title thereto. oe , | | : 
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AN ACT To amend the laws governing labor or improvements upon Act of Con-. . 
a SANS gress approved | 

att, ‘Mar. 2, 1907 
. Be vt enacted by the Senate and House of Répresenta- 1243), 
tives of the United States of America in Congress assem- Aavust im. 
bted, That during each year and until patent has beenp rove ments, 
—s oye ee ete., required 
issued therefor, at least one hundred dollars’ worth ofon ‘mining 


- labor shall be performed or improvements made on, or “™*: 
for the benefit or development of, in accordance. with 


mining claims in Alaska., 


existing law, each mining .claim in the district of Alaska 


es, three hundred and ninety-three of the Revised. Statutes 5399, 5393 


. heretofore or. hereafter located. And the locator or Filing afi- 
_ owner of such claim or some other person having knowl-“"* | 
‘edge of the facts may also-make and file with the said - 

- recorder of the district in which the claims shall be situate . 
an affidavit showing the performance of labor or making — 
- of improvements to the amount of one hundred dollars’ 
as aforesaid and specifying the character and extent of © 
such work. Such affidavit shall set forth the following: - | 
First, the name or number:of.the mining claims and contents. 
where situated; second, the number of days’ work done ~ 
and the character and value of the improvements placed . 
thereon; third, the date of the performance of such labor 
and of making improvements; fourth, at whose instance 
. the work was done or the improvements made; fifth, the 
_ actual-amount paid for work and improvement, and by | 
whom paid when. the same was not done by.the owner. 7 
- Such aihdavit shall be prima facie. evidence of the per- Prima facie 
_- formance of such work or making of such improvements, ¢cyiontiance Of 
_ but if'such affidavits be not filed within the time fixed by work, ete. 
~ this act the burden of proof shall be upon the claimant to Bad 
_ establish. the performance of such annual work and'im-. , 
provements. .And upon failure. of the locator or owner. Forfeiture. 
of any such claim to comply with the provisions of this = 
act, as to performance of work and improvements, such 
claim shall become forfeited and open to. location by 
others as if no location of the same had ever been made.  —-— 
_ The affidavits required hereby may be made before any  oftcer before. 
officer authorized to administer. oaths, and the provisions ¥ #0 ™ 2%. 


vits may be 


_ of sections fifty-three hundred ‘and ninety-two and fifty- made. i 


are hereby extended to. such. affidavits. Said affidavits 1°45. . 
“shall be filed ‘not later than ninety days after the close of Time of fi- 
the year in which such work is performed... — or. er ad 
sec. 2. That the recorders for the several divisions or free. 
_ districts of Alaska shall collect the sum of one dollar and) =~ 
. fifty cents as’a fee for the filing, recording, and indexing * 
_ said annual proofs of work and improvements for each — 


claim so recorded. .— 


_ AN ACT Authorizing a resurvey of certain townships in the State of 


Wyoming, and for other purposes. 
[BITTER ROOT VALLEY, MONTANA] | | 
- Mining laws. 


- “Src. 11. That all the provisions of the mining laws of oxining laws 


oe, the United. States are hereby extended and made ap- lands. ~ 


. . | ‘ 
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| of sei arene to the undisposéd: of lands. in he Bitter: Root. | 
Fork of the ‘Bitter Root River, designated in. the act. of 
June fifth, eighteen. hundred and seventy- -two: Provided, 

*.»- "That all, mining locations and entries heretofore made or = 
attempted to be made wpon said lands shall be determined ~ 


1908. Valley, State of Montana; above the mouth of the Lo Lo « 


— by the Department of the Interior as if said lands had — . 


been subject to mineral location and entry at the time — 
such locations and entries were made or attempted to be 
made: And provided. further, That this act shall not be. 


applicable to‘ lands withdrawn for administration sites: — 


| nen use of the Forest Service. 
| AN ACT For relief of applicants for need surveys. 


oe nee ent Be it.enacted by the Senate and H ouse of ne . 
| mineral. su r- tives of the United States of America in Congress assem 


“act. of Con- Dled,’ That the Secretary of the Treasury be, and he is © 


. ees ae hit hereby, authorized and directed to pay, out of the moneys | teed 


; (38 Sab, L., heretofore or hereafter covered into the Treasury from 


DBT No. deposits made ‘by individuals to cover cost of work per= 


formed and to be performed in the offices of the United: _ 


States surveyors-general in connection with the survey of - 


mineral lands, any excess in the amount deposited over 
and above the actual cost of the work performed, includ- 

- .° ing all expenses incident thereto for which the deposits 7 
-- “were severally..made or the whole of any unused. deposit; 


- and such sums, as the several cases may be, shall be a 
~ deemed to be annually and permanently. appropriated TOR? 


that. purpose. Such repayments shall be made to the | 
person or’ persons who made the several deposits, or to 
his.or their legal representatives, after the completion or 
abandonment of the work for which the deposits were 


made, and upon an account.certified by the surveyor-gen-  ¢ 
eral of the district in which the mineral land surveyed,or 


-. sought to be surveyed is-situated and approved Dy the 
ee Commissioner of the General Land Office. ae | 


AN ACT Extending the time for final eatey of. aineeal diag within 
the Shoshone or Wind River Resetvauon: in : Wyoming. . . 


Time ex- Be at enacted by the Senate and H Ouse 2 of Representa- a 


> tended for ma 
ne entry, fives of the United States of America in Congress assem- 
| pranst ot Con: bled, That section two of chapter fourteen hundred and 


ae (36 Stat. “te fitty- two of the Statutes of the Fifty-eighth Congress fa 
=). P . (United States Statutes at Large, volume thirty-three, ay 


part one), being “An act to ratify and’ amend an agree- 
- ment with the Indians residing on the Shoshone or Wind — : 

‘River Indian Reservation, in the State of Wyoming, and 

to make appropriations to carry the same into effect,” be, 


and the same is hereby, amended so that all claimants and 


locators of mineral lands within the ceded portion of said. 


reservation shall have five years from the date-of location — 


- within which to make entry and payment i instead. of: three me - 


i ae as how provided oo the said. act. 


ee | REGULATIONS. ee 
“NATURE AND EXTENT or MINING CLAIMS. 


a ‘Mining aims are of two distinct classes : Lode: claims and a 
- placers. SN faa a et | ae, mates 4 


< Lode iene. an 


: The status ‘af lode ane located: or putea previous to the 10th 
ea day of May, 1872, isnot changed with regard to their extent along: the | 
lode. or width of ‘surface; but the: claim is enlarged by ‘sections. 2822 

- and 2328, by investing the locator, his heirs or assigns, with the right | 

to follow, upon the conditions stated therein, all veins, lodes, or: ledges. 
the top or apex of which lies inside of the surface lines of his claim. 

3. It.is to. be distinctly understood, however, that the law limits the 
possessory right to veins, lodes, or ledges, other than the one named | 
in the original.Jocation, to such as were not adversely claimed on May 

10, 1872, and that where such other vein or ledge was so. adversely : 
claimed at that date the right of the party so adversely claiming is in 
no way impaired by the provisions of the Reviséd Statutes. - : 

4, From-and after the 10th May, 1872, any person. who is a citizen . 

of the. United States, or. who has declared hus’ intention to become al 


ent here adverse a phn os aviating on ae 10th. re i872, may. ren- - 


der'such limitation necessary; the end lines of such claims to bein all 


cases par allel'to each other. Said lateral measurements can not. extend - 


a | beyond three hundred feet on either side of the middle of the vein at | 


the surface, or such distance as is. allowed by local laws. For example: 7 


2 7 Ra feet. can. not: be taken | on one side. and. 200 feet. on 1 the ae i, 


awe. 


- a i 
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ee ee to less fad 300 one on the other side; and sini the Tecan : 


does not determine by exploration where the middle of the vein at the —— 


surface is, his discovery shaft must be assumed to mark such point. 

6. By the foregoing it will be perceived that no lode claim located 
after the 10th May, 1872, can exceed a parallelogram fifteen hun-— 
dred feet in length by six hundred feet in width, but whether surface 


ground: of that width can be taken depends upon the local regulations © a 
or State or Territorial laws in force in the several mining districts;. 
and that no such local regulations or State or Territorial laws shall — 


limit a vein or lode claim to less than fifteen hundred feet along the 
course thereof, whether the location is made by one or more persons, 
nor can surface rights be limited to less than fifty. feet in width unless -— 


adverse claims existing on. the 10th day of May, 1872, render such ” ; 


lateral. limitation necessary. 


7. Locators ‘can not exercise too much care In aaane their loca- - 


tions at the outset, inasmuch as the law requires that all records of _ 


mining locations nade subsequent to May 10, 1872, shall contain the | 
name or names of the locators, the date of the location, and such a. 


description of the claim or claims located, by reference to some natu- 


— ral eee or permanent monument, as will identify the claim. = 
No lode claim shall be located until after the discovery of a vein aioe? 

or Tode within the limits of the claim, the object of which provision 
is evidently to prevent the appr opriation of presumed mineral ground. 


for speculative purposes, to the exclusion of dona fide" prospectors, 
before sufficient work has been done to determine whether a vein or 
lode really exists. | | 
9. The claimant should, chenetore. prior to locating his. claim, aes 
the vein can be traced upon the surface, smk a shaft or. run a tunnel 
or drift to a sufficient depth therein to discover and develop a mineral- 


_~ bearing vein, lode, or crevice; should deterinine, if possible, the gen- 
~~ eral course of such vein in either direction from the point of discovery, 


by which direction he will be governed in marking the boundaries of 
his claim on the surface. His location notice should give the course 
and distance as nearly as practicable from the discovery shaft on the 
claim to some permanent, well-known, points or objects, such, for in- 
stance, as stone monuments, blazed trees, the confluence of streams, | 
- point of intersection of well-known gulches, ravines, or roads, prom- 

inent buttes,. hills, etc., which may be in the immediate vicinity, and | 
which will serve to perpetuate and fix the docus of the claim and— 
render it susceptible of identification from the description thereof 
given in the record of locations: in the district, and should be duly 
recorded: 7 

10. In-addition to the foregoing data, the amide howled state the 
names of adjoining claims, or, if none adjoin, the relative positions of 
. the nearest claims; should drive a post or erect a monument of stones _ 


.- at each corner of his surface ground, and at the point of discovery or 
discovery shaft should fix a post, stake, or board, upon which should | 


be designated the name of the lode, the name or names of the locators, 
the number of feet claimed, and in which direction from the point of 
discovery, it being essential that the location notice filed for record, . 
in addition to the foregoing description, should state whether the 
- entire claim of fifteen hundred feet.1s taken on one side of the point of - 
be Tiscover, or whether it 1s partly upon one and partly ve the other 
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side thereof, a in he latter. case, how: many feet are ied: upon | 


- each side of such discovery point. | 
11. The location notice must be filed for seeora in all respects as 
: required by the State or Ternitorial: laws and local rules and regula- 
tions, if there be any. 


12. In order to hold the possessory title toa mining claim located 
prior to May 10, 1872, the law requires that ten dollars shall be -_ 
expended annually in labor or improvements for each one hundred © 
feet in length along the vein or lode. In order to hold the pos- °° 


_ sessory right to a location made since-May 10, 1872, not less than one © 
hundred dollars’ worth of labor must be performed or improvements 


made thereon annually. Under the provisions of the act.of Congress 
approved January 22, 1880, the first annual expenditure becomes due — 


and must be performed. during the calendar year succeeding that in_ 
_ which the location was:‘made.. Where a number of contiguous claims 
are held in common, the aggregate expenditure that would be neces- 


_ sary to hold all the claims, may be made upon any one claim. Cor- a 
_. -nering locations are held not to be contiguous. 
_ 18. Failure to make the expenditure or per forin: the labor peenived _: 
- upon a location made before or since May 10, 1872, will subject a. 


claim to relocation,. unless the original locator, his heirs, asslgns,: or 

legal representatives have resumed ~ work after such failure and before 

relocation. a 

| 14. Annual expenditure is not requir ed subsequent to. entry, the 

- date of 1 issuing the patent certificate ae the date contemplated Py 
statute. 

15. Upon the failute of any one of severai coowners to contribute - 


his proportion of the required expenditures, the coowners, who have — : 


performed. the labor or made the improvements as ‘required, may, 


at the expiration of the year, give such delinquent coowner personal . 
. notice in writing, or notice by publication in the newspaper. published 
- nearest the claim for at least once a week for ninety days;andifupon 
the expiration of ninety days after such notice in writing, or upon = 


the expiration of one hundred and eighty days after the first news- 
paper publication of notice, the delinquent coowner shall have failed — 
to contribute his proportion to meet such expenditures. or improve-_ 


ments, his interest in the claim by law passes to his coowners who _ 


lave made the expenditures. or improvements as aforesaid. Where 


a claimant alleges ownership. of a forfeited interest under the fore- 


going provision, the sworn statement of the publisher.as to the facts 
_ of publication, giving dates and a printed copy of the notice pub-_ 


lished, should: be furnished, and the claimant must swear that the 
delinquent coowner failed to contribute his preDee proportion. within Pan 


: the per lod fixed ae the. statute. 
TUNNELS. 


“AS. The effect of ection 9393, Revised Statutes, is ns give die ae a 


prietors of a mining tunnel run in good faith the possessory right 


to fifteen hundred feet of any blind lodes cut, discovered, or inter- 
sected by such tunnel, which were not. previously known to exist, 
within three thousand. ‘feet. from the face or point: of commencement | 
. of such tunnel, and to prohibit other parties, after the commencement — 


- : ; of the tunnel, from prospecene i and. ae locations of lodes on. 
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‘the line arco and ein said distance of three eeeene ‘feet, | 
| unless such lodes appear upon the surface or were previously. known — 
to exist. The term “ face,” as used in said section, is construed and 


held to mean the first working face formed in the tunnel, and to 


signify the point at which the tunnel actually enters cover; ‘it being — 
from this point that the three thousand feet are to be counted upon — 


ne which prospecting 1s prohibited as aforesaid. 


17. ‘To avail themselves of the benefits of this provision of law, the. 
proprietors of a mining tunnel will be required, at the time they enter 
- cover as aforesaid, to give proper notice of their tunnel location: by 


ep ecting a substantial post, board, or monument at the face or point | — 


of commencement thereof, upon which should be posted a good and — 


sufficient notice, giving the names of the parties or company claiming 


the tunnel right; the actual or proposed course or direction of the 
tunnel, the height and width thereof, and the course and distance 
from such face or point. of commencement to some permanent well- 


~. known objects in the vicinity by which to fix and determine the locus. 


‘in manner heretofore set forth applicable to locations of veins or 


e lodes, and at the time of posting such notice they shall, in order that. 


miners or prospectors may be enabled to determine whether or not 
they are within the lines of the tunnel, establish the boundary lines 
thereof, by stakes or monuments placed along such lines at proper 
intervals, to the terminus of the three thousand feet from the face or 
‘point of ‘commencement: of the: tunnel, and the lines so marked will 
define and govern as to specific’ boundaries within which prospecting 
for lodes not previously known to exist is prohibited while work on 
the tunnel is being prosecuted with reasonable diligence. 

18. A full and correct copy of such netice of location defining the - 
“tunnel claim must be filed for record with the mining recorder of the 
| district, to which hotice must be attached the sworn statement. or 


Placer. Chine’ , 


19. ae one - discovery of mineral is euuieed to support a, ataeae | 
location, whether it be of twenty acres by an individual, or of one 
~ hundr ed and. sixty acres or less by an association of persons. ; 
90. The act of August 4, 1892, extends the mineral-land laws so as 
to bring lands chiefly valuable for building stone within the provi- 
sions of said law by authorizing a placer entry of such lands. Regis: 
ters and receivers should make a reference to said act on the entry 
papers in the case of all placer entries made for lands containing — 


stone chiefly valuable for. building purposes. Lands reserved for the’ ap. 


benefit of public schools or donated to any State : are not fe to 
| enay | me said act. — | | 
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| 21. The. act of February Gl 1897; ‘provides. for the’ Jo¢ation and: | 
entry of public lands chiefly valuable. for petroleum ‘or other mineral 


oils, and entries of that nature made prior to the passage of said act _ a 


are’ to be considered as though made thereunder. | eas 
22, By section 2330 authority is given. for: subdividing forty- acre. 
legal subdivisions into ten-acre tracts. : ‘These ‘ten-acre. tracts: should = ~ 


be considered and dealt with as legal. subdivisions, and an applicant ~ 
having a placer claim which conforms to one or more of such ten-acre 


tracts, contiguous in case of two or more. tracts,.may make entry 


thereof, after the usual ene without further survey or. Mae 
23. [Omitted.] 7 


94. A ten-acre subdivision may: be described, for instance ae situ- . .% 
ca ated. in the extreme northeast of the section, as the “NE. $ of the > 
NE. 4 of the NE. 4” of the section, or, in like manner; .by appropri- ete 
ate. ‘terms, wherever situated; but, in addition..to:‘this description, _ 
_ the notice must give all the other data required in a mineral: applica-- 


tion, by which parties may be put on inquiry as to the land sought — 
to be patented. .The proofs submitted with applications must show 


clearly the character and extent of the improvements: ‘upon ‘the 2 


premises. 
25. The proof of improvements must show their value. to be not 


Jess than five hundred dollars and that they were made by the appli- S - 
cant for patent or his grantors. This proof should consist of the 
affidavit of two or more disinterested witnesses. The annual expendi- — 


ture to the amount of $100, required by section 2324, Revised Statutes, 
must be made upon placer as well as lode locations. : 
_. 26. Applicants for patent to a placer claim, who are ‘also 3 in posses- 
sion of a known vein or lode included therein, must. state in their 
_ application that the placer includes such vein or lode. The published 


and posted notices must also include such ‘statement... If veins or oh a 


_lodes lying within a placer location are owned by other’ parties, the 

fact should be distinctly stated in the application for patent and in 
all the notices: But in all cases, whether the lode is claimed or 
excluded, it must be surveyed and marked upon the plat, the field 


~ notes and plat. giving the area of the lode ¢laim or claims and the _. 4 


area of the placer separately. An application which omits to claim ~ ce 


- suéh known vein or lode must be construed as a conclusive declara- 
. tion that the applicant has no right of possession to the vein-or lode. 
_. Where there is no known lode:or vein, the fact must appear by the — | 
affidavit of. two or more witnesses. a 
9%, By section 2330 it is declared that no location of a placer claim, a a 
’ made after July 9, 1870, shall exceed one hundred and sixty acres for 
any one person or association of persons, which location shall” con- "7d 


form to the United States surveys. 
98. Section 2331 provides that all placer- mining claims pete 
after May 10, 1872, shall conform as nearly as practicable with the 


— United Siates systern. of public land surveys and the rectangular sub- — me 
divisions of such surveys,.and such locations shall not ducked ‘more — = 
- than twenty acres for each individual claimant. 


_. 99, The foregoing provisions of law are construed to. mean that 
after the 9th day of July, 1870, no location of a placer claim can be 


made to exceed one hundred and. sixty acres, whatever may be the: - 


... number of locators associated together, or whatever'the local regula- 
- ae of ae district may allow ; and that from and after May 10, 1872, _ 


2 : 
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no. ieeation can exceed twenty ; acres. for Such aaa marcas 
therein; that is, a location by two persons can not exceed forty acres, 
and one by three persons can not exceed sixty acres. _ 
_. 80, The regulations hereinbefore given as to the manner of ae 
ing locations on the ground, and placing the same on record, must be 
_ observed in the case of placer locations so far as the same are applica- 
ble, the law requiring, however, that all placer mining claims located 
after May 10, 1872, shall conform as near as practicable with the | 
United States system of public land surveys and the rectangular 
subdivisions of such surveys, .w whether the. locations are upon surveyed 
or unsurveyed lands. 

Conformity to the. public land surveys and: the rectangular sub- 
divisions thereof will not be required where compliance with such re- 
quirement, would necessitate the placing of the lines thereof upon 
other. prior located claims or where the claim 1 1S surrounded by | prior 


"locations. 


Where a placer. location by one or two persons can be entirely in- 


cluded’ within a square forty-acre tract, by three or four persons 


within’ two square forty-acre tracts placed end to end, by five or six © 


persons within three square forty-acre tracts and by seven or eight 


persons within four square forty-acre tracts, such locations will be 

regarded as within the requir ements where strict oo is Im- 
practicable. =. | 
Whether a placer. location conforms reasonably with the soa sub- 
_ divisions of the public surveys is a question of fact to be determined 


 in-each case and no location will be passed to patent without satisfac-_ 


tory evidence in.this regard. Claimants should bear in mind that it. 

is the policy of the Government to have all entries whether of agricul- 

tural or mineral lands as compact and regular in form as reasonably — 

practicable, and that it will not permit or sanction entries or locations 

_ “which cut the public domain into long narrow strips or grossly i irreg- 

| LD, or fantastically ae ts tracts. ASnow Flake Fraction Placer 3ar | 
L , 250.) | ms 


REGULATIONS UNDER SALINE ACT, 


81, conten the. act Saved J anuary dl, 1901, suienane the min- 
ing laws to saline lands,.the provisions of the law relating to placer-_ 
“mining claims are extended to all States and’ ‘Territories and the dis- 
trict of Alaska, so as to permit the location and purchase thereunder 
of all unoccupied public lands containing salt springs, or deposits of 
salt in any form, and chiefiy valuable therefor, with the proviso, 
“ That the same person shall not locate or enter more than one claim 
hereunder.” 

82. Rights obtained by location under the placer-mining lage are 
_assignable, and the assignee may make the entry in his own name; so, 
-under this act.a:person holding as assignee may make entry in “his 
own name: Provided, He has not held ‘under this act, at any time, 
either as locator or entryman, any other lands; his right i is exhausted 

by having held under this act any particular ‘tract, elther as locator — 

or entryman, either as an individual or as a member of an assocla- 


tion. It follows, therefore, that no application for patent or entry, — 


| made under. this act; ‘shall embrace 1 more than one > single location. | 
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+ 88. In order that’ the conditions imposed by the proviso, as set 
- forth in the above paragraph, may duly appear, the notice of location 


presented for record and the application for patent must each'con- 


_ tain a specific statement under oath by each person whose name ap- — 
_ pears therein that he never has, either: as an individual or as a 


i -tinember of an association, located or entered any other lands under oe 
_ the provisions of.this act. Assignments made by persons who are 
__ not severally qualified as herein stated will not be recognized. 


PROCEDURE TO OBTAIN PATENT TO MINERAL LANDS. _ 
i | | - ts ~ Lode Claims. | | : 7 


| 34, The claimant is required, in the first place, to have a correct . - 


- survey of his claim made under authority of the surveyor-general of | 


the State or Territory in which the claim lies, such survey to show _ 
with accuracy the exterior surface boundaries of the claim, which — 
boundaries are required to be distinctly marked by monuments on 


: 7 the ground. Four plats and one copy of. the original field notes in _ 
each case will be prepared by the surveyor-general; one plat and the 
~. .-original field notes to be retained in the office of the surveyor-general ; 


one copy of, the plat to be given the claimant for posting upon the |. 


-— claim; one plat and a copy of the field notes to be given the claimant - 
for filing. with the proper register, to be finally transmitted by that. 


officer, with other papers in the case, to this office,.and one plat to be — | 


gent by the surveyor-general to the register of the proper land dis- 
trict, to be retained on his files for future reference. As thereisno 


— resident surveyor-general for the State of Arkansas, applications for | 
_ the survey of mineral claims in said State should be made to the Com- ~ 
missioner of this office, who, under the law, is ex officto the U. 8. 
surveyor-general. z ge te, hs Sct oGe re t « F 
35. The survey and plat of mineral claims required to be filed in 


- the proper land office with application for patent must be made sub- . — 


sequent to the recording of the location of the claim (if the laws of 


_ the State or Territory or the regulations of the mining district require 
_.- the notice of location to be recorded)., and when the original location. 
is made by survey of a United States mineral surveyor such location — 
survey can not be substituted for’ that required by the statute, as 
_ above indicated. | | - | 


86. The surveyors-general should. designate all surveyed mineral 
claims by a progressive series of numbers, beginning with survey No. | 


- 37, 1rrespective as to whether they are situated on surveyed or unsur- an 
veyed lands, the claim to be so designated at date of issuing the order ~~ 


therefor, in addition to the local designation of the claim; it. being’ ~ 
- required in all cases that the plat and field notes of the survey of a. 


claim must, in addition to the reference to permanent objects in the Sno 


neighborhood, describe the locus of the claim with reference to the 


; lines of public surveys by a line connecting a corner of the claim with a 


_. the nearest public corner of the United States surveys, unless such © co 


claim. be on unsurveyed lands at a distance of more than two miles) 
from such public corner, in which latter case it should be connected — 


. with a United States mineral monument. Such connecting line must — 


not be more than ¢wo miles. in length, and should be measured on the | 


ground. direct: between the points, or calculated from actually sur- : 


. mining locations, segregated by survey, with the view’to: agricultural - 
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: ‘receiver for sue aion to. thé: Gorn sion of the: Gear Tana 


Office, for his. consideration and: direction, and must be: supported by 
‘the affidavit of the party in interest, duly corroborated by two or 


- more, disinterested’ persons, or by such other or further evidence as 


may be required:in any. case, that the lands souglit to be segregated - 


as mineral are in fact. malneral in character; otherwise, i in the abserice. 


OF satisfactory. showing: i in. any such: case, such: original lot: or ‘legal 
_. subdivision will be subject to'agriculttiral appropriation only... When 
any such showing shall-be found to be satisfactory and the necessary _ 


| _ «ang survey, spiennntesD aS follows: 


- survey’ is: had, amended township diagram will be Bo and made: 
as prescribed. in: the. ‘preceding section. ; 
_ 88. The following particulars should be observed | in the survey ea 

every mining claim: | 


(1). The exterior. ‘boundaries. of the claim, the uber of feet 


claimed along the vein, and; as nearly as canbe ascertained, the direc-. 


tion of the:vein,.and.:the number of feet claimed. on the vein in’ ‘each a 
- direction from the point: of discovery. 6r other well- defined place on. 


= the claim should be represented on the plat of survey and in the field ; 
notes. » _ 


~ conflicting prior surveys should be noted in the field :notes and. Tepre- 
| aes upon the plat. 


(2) The intersection of the lines. of the survey. with is tines of. ne 


(8). Conflicts with unsurveyed clainis, where the applicant for sur- ad 


| vey does not. claim the area in conflict, should be shown. oy actual 
survey. . 7 


(4). ‘The ‘ote area of the claim: embraced Be the Siar Soundas oe a 


Ties should be stated, and also the area in conflict with each. imtersect ie 


sae = - ; i gba Rokes . & 
= “Total. area of ‘claim 22:0] ee one eee ee ee foe Sati Mee te IOUS tk og 8 
“Area -in conflict with survey ING 2200 28 85 oD oe ee Gs 
. Area in conflict with survey. No. Ce / 2.83. ~ 
re -Area in conflict with Mountain Maid. lode mining ‘claim, ‘unsuryeyed.. Stic 7 i. 48 : 


Tt does not. follow that because mining surveys are required to exhibit : | - 


all conflicts. with prior surveys the areas of conflict are to be excluded. 


‘The field notes and plat are made a part of the application for patent, - Py 


and care should be taken that the description does not inadvertently | 


exclude portions intended to be retained. The-application for patent: ee 
= should state the portions to be excluded in express terms. eee aes 
Esa: The claimant 1 is then required to post a copy of the plat of such _ - 
survey i in a conspicuous place upon the claim, together with notice of 
his intention to:apply for.a patent therefor, which notice will give _ 
the date of posting, the name of the claimant, the name of the claim, . 


the number of the: survey, the mining district and. county, and the 


names of adjoming and conflicting claims: as shown by the plat sur- 
_ vey. Too much care can not be exercised in the preparation of this 
_.. notice, inasmuch as the data therein are to be repeated in the other 
notices required by the statute, and upon the accuracy and complete-- 
ness of these. notices will. depend, in a great measure, the regularity. ia 


and validity of the proceedings, for. patent. 


40. After posting, the said plat and notice upon the. “premises; the fie 


 ¢laimant will file with the proper register and receiver a copy of such e 


plat and the field notes of survey of the claim, accompanied by the affi- — - : : 
. davit of at least two credible Witnesses that such plat and notice. are: o 
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| posted conspicuoitsly upon the: eaten giving the ae: and inlaGs of 7 


such. posting; a copy of the notice so. poste to be. attached to and 


_form.a part of said affidavit. 
41. Accompanying the field notes § so filed must be the sworn state- 


. ment of the claimant that he has the possessory right to the premises 


therein described, in virtue of a compliance by himself (and by-his 
grantors, if he claims by purchase) with the mining rules, regulations, _ . 
and customs of the mining district, State, or Territory in which the 
claim lies, and with the mining laws of Congress; such sworn state- 
ment to narrate briefly, but as clearly as possible, the facts constitut- 
ing such compliance, the origin of his possession and the basis of his 
claim to a patent.. The vein or lode must be fully described, the 
‘description to include a statement as to the kind and character of 
mineral, the extent thereof, whether ore has been: extracted. and of 
. what amount and value and such other facts as will support the _ 
— applicant’s | allegation that the claim contains a valuable mineral > 


2 deposit. 


49, This or statement must be supported - a, copy of each loca- - 
tion riotice, certified by the legal custodian of the record thereof, and 
also by an abstract of title of each claim, completed to the date of 


filing said statement and certified by the legal custodian of the records 
. of transfers, or by a duly authorized abstracter of titles. The certifi- 


cate must state that.no conveyances affecting the title to. the claim 
or claims appear of record other than those set forth. 


Abstracters will be required to attach to each abstract certified: by ae 
them a certificate stating that they have filed in the office of the Com- 
- missioner: of the General Land.Office a certified copy of the existing -— 
statute by which they are authorized to compile abstracts of title, 


and evidence in the form of a certificate by the proper State, Terri- | Oo 


torial, or county officer that. they. have apse with the require- 
: ments. of such statute. | 
43. In the event. of the mining ‘records in any case. hasang been 
'. destroyed by fire or otherwise lost, affidavit of the fact. should be 
made, and secondary evidence of possessory title will be received, 
which may consist-of the affidavit of the claimant, supported by those 
of any other parties cognizant of the facts. relative to his location, 
- occupancy, possession, improvements, &c.; and in such case of lost. 
records, any deeds, certificates of location or purchase, or other evi- 
dence. which may be in the claimant's possession and tend to establish 
his claim, should be filed. 
44. Before receiving and filing an application for mineral patent 


local officers will be particular to see that it includes no land which is 


embraced ina prior or pending application for patent or entry, or - 
for any lands embraced in a railroad selection, or for which publica- 
tion is pending or has been made by any other claimants,.and if, in 
their opinion, after investigation, it should appear that al mineral 
~ application should not, for “these: or other reasons, be accepted and 
filed, they should formally reject the same, giving the reasons there- 
for, and allow the applicant thirty days for appes! to this office under 
the Rules of .Practice.. | 
Local officers will give prompt and appropriate notice to the rail- , 
_ road. grantee of the filing of every application for mineral patent _ 
which embraces any portion of an odd-numbered section of surveyed 
lands oa the ae mits of 3 a 1 railroad land ‘grant, ae Of..: 
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every such application embracing any portion: of unsurveyed lands 
within such limits (except as to any such application which embraces . 
_'a. portion or portions of those.ascertained’ or prospective odd-num- 


 bered ‘sections only, within the limits of the. grant in. Montana and «=~ 


Idaho to the Northern Pacific Railroad.Company, which have been 
classified as mineral under the act of February 26, 1895, without pro- _ 

test by the company within the time limited by the stattite or the 
_ mineral classification whereof has been approved). . oe : 


_. Should the railroad grantee file protest and apply for a hearing to. 


_ determine the character of the land involved in any such application — 
_ for mineral patent, proceedings thereunder will be had in the usual 

manner. aaa oo et 
_. Any application for mineral patent, however, which embraces lands — 
previously listed or selected by a railroad company will be disposed © 


_ of as provided by the first section of this paragraph, and the appli- 


cant afforded opportunity to protest and apply for a hearing or to 
appeal. in Br gee Be 


Notice should be given to the duly authorized representative of the 


railroad grantee,:in accordance with rule 17 of Practice. When the 


_. claims applied for are upon .unsurveyed land, the burden of proving 


that they are situate within prospective odd-numbered sections will 7 


rest upon the railroad. 


re Evidence of service of notice should be filed with the record in each 
case. ran ee ee ee ee 
45. Upon the receipt of these papers, if no reason appears for | 


-. rejecting the application, the register. will, at the expense of the 


~ claimant (who must furnish the agreement of the publisher to hold | 
applicant for patent alone responsible for charges of publication), — 
publish a notice of such application for the period of sixty days in a 


newspaper published nearest to the claim, and will post a copy of | 


-.. such notice in his office for the same period. When the notice 1s pub-. 
lished in a weekly newspaper, nine consecutive irisertions are neces- 
sary; when in a datly. newspaper, the notice must appear in each -. 
issue for sixty-one consecutive issues. .In both cases the first day of | 
issue must be excluded in estimating the period of sixty days. . ©. 
_ 46. The notices.so published and: posted must embrace all the data — 


given in the notice posted upon the claim. In addition to such data ; 
the published notice must further indicate the locus of the claim by _ 


_ ‘giving the connecting line, as shown by: the-field notes and plat, — 

between a corner of the claim and a United States mineral monu- 
_. ment or a corner of the public survey, and thence the boundaries of 
the claim by courses and distances. =. ee ee as 
Av. The register shall publish the notice of application for patent 


_ in a paper of established character and general circulation, to be by © 
him designated as being the newspaper published nearest the land.” 
_ 48. The claimant at the time of filmg the application for patent, 
or at any time within the sixty days of publication, is required to file © 


with the register a certificate of the surveyor-general that not less 
than five hundred dollars’. worth of labor has been expended or im- 
provements made, by the applicant or his grantors, upon each loca- - 


tion embraced in the application, or if the application embraces _ 


several contiguous locations held in common, that an amount equal — 


_. to five hundred dollars for each location has been so expended upon, 


and for the benefit of, the entire group; that the plat filed by the 7 
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7 claimant j is correct; that’ the field notes of the survey, as 3 filed, furnish - 
such, an accurate description. of the claim as will, if incor porated In a 


patent, serve to fully. identify: the premises, and. that such reference is — | 


- jade therein to natural objects or permanent monuments as will per- 


petuate and fix the locus thereof: Provided, That as to all applica- 
tions for patents made and passed to entry before July 1, 1898,.or 


_ which are by protests or adverse claims prevented from being passed 


to entry before that time, where the application embraces several loca-~ 
_, tions held in.common, proof of an expenditure of five hundred dollars 


upon the group will be sufficient, and an expenditure of that amount — 

~ need not be shown. to: have been made upon, or for the benefit of, each . 

location embraced in the application. ~ 

_ . 49, The surveyor-general may derive his’ information upon. which 
to base his certificate as to the value of labor expended or improve-- 

~ ments made from the mineral surveyor who makes the actual survey 


. . and examination:upon the premises, and such mineral surveyor should 


‘specify with particularity and full detail the character and extent 


of such improvements, but. further or other evidence may be required | 
_ in any case. 


| 50. It will be congnient to have this Gectneate inaorese by: dhe 
~- surveyor-general, both 1 upon 1 the plat and. field notes of sur vey filed by | 


the claimant as aforesaid. 


51. After the sixty days’ period of newspaper publication has ex- _ 


-_ pired, the claimant will furnish from the office of publication a sworn 
statement that the notice was published for the statutory period, — 


giving the first.and last day of such publication, and his own affidavit — 
showing that the plat and notice aforesaid remained conspicuously | 


ne - posted upon the claim sought to be patented during said sixty days’ oo 
~ publication, giving the dates.. 


_ _ 62. Upon the filing of this affidavit the register will, if no adverse 
claim was filed in his office during the period. of publication, and no 


other objection appears, permit the claimant to pay for the land to ~~ 


- which he is entitled at the rate of five dollars for each acre and five. 


dollars for each fractional part. of an acre, except as otherwise 


provided by law, the receiver issuing the usual receipt therefor. — 
The claimant will also make a sworn statement of all charges and fees _ 
paid by him for publication and surveys, togethér with all fees and | 
money paid the register and receiver of the. “land office, after which | 
- the complete record will be forwarded to the Commissioner of the. — 
. General Land Office and a patent issued: thereon if found regular. 
58, At any time prior to the issuance of patent protest may be filed — 


against the patenting of the claim-as applied for, upon any ground — 
oA tending to show that the applicant has failed to comply with the ph = 
. in-any matter essential to a valid entry under the patent proceedings aay 

_ Such protest can not, however, be made the means of preserving a — 


~ surface conflict: lost. by. failure-to adverse or lost by the judgment of — 
the court in an-adverse suit. One holding a present joint interest m 
--a mineral location included in an application for patent who is ex- 
cluded from the ‘application, so that: his interest would not be pro- 


tected by the issue of patent thereon, may protest against the issuance _ 


of a patent as applied for, setting. forth in such protest the nature 
and extent of his interest.in such location, and such a protestant will | 


~- be deemed. a party in interest entitled to appeal. This results from 
a the pgane oe 4 coowner rou from an uppaeeaen for ‘patent — a 
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| , 5. | 
does not have : an diane? Sig 7 hin he’ meaning of sections | 
9325 and 2326 of the Revised: Statutes. (See Turner v. “Sawyer, 150 | 
UL S., 578-586.) 
54. “Any party coe for patent as trustee mie disclose fully 


: _ the nature of the trust and the name of the cestué gue trust; and such. 


trustee, as well as the beneficiaries, must furnish satisfactory proof of 
citizenship; and the names of beneficiaries, as well as that of the trus- 
tee, must be inserted in the final certificate of entry. 

55. The annual expenditure of one hundred dollars in labor or im- 
provements on a mining claim, required by section 2324 of the Revised 
. Statutes, is solely a matter between rival or adverse claimants to the 
same mineral land, and goes only to the right of possession, the deter- 
mination of which is committed exclusively to the courts. . 

56. The failure of an applicant for patent to a mining claim to 
prosecute his application to completion, by filing the necessary proofs — 
- and making payment for the land, within a reasonable time after the 


- expiration of the period of: publication of notice of the application, or 


after the termination of adverse proceedings in the courts, constitutes _ 


a waiver by the applicant of all rights obtained by the earlier pro- . 


ceedings wpon the application. | 


57. The proceedings necessary to the completion of an application aa 


- for patent to a mining claim, against which:an adverse claim or pro- — 


test. has been filed, if taken by the applicant at the first opportunity — | 
afforded therefor under the law and departmental practice, will be as 


effective as if taken at the date when, but for the adverse. claim or 


| Pe otest, the proceedings onthe upplication could have been boom eles ee 


Placer. Claims. 


“58, The ptoscedings to shea patents for placer elnirns eae 


a all forms of mineral deposits excepting veins of quartz or ‘other rock 


in place, are similar to the proceedings prescribed for obtaining pat- 
‘ents for vein or lode claims; but where a placer claim shall be upon 


surveyed lands, and conforms to: legal subdivisions, no further survey 


or plat will be required. Where placer: claims can not be conformed 


to legal subdivisions, survey and plat shall be made as on- unsurveyed s 
~ lands. | 
59. The proceedings for obtaining patents for veins or lodes. hav- 3 


ing already been fully given, it will not be necessary to repeat then 
‘here, 1t being thought that careful attention thereto by. applicants _ 
and the local officers will enable them to act understandingly i in the 
matter, and make such slight modifications in the notice, or other- 
wise, as may be necessary In view of the different nature of the two 
classes of claims; the price of placer claims being fixed, however, at 
two dollars and fifty cents per acre or fractional part of an acre. 

60. In placer applications, in addition to the recitals necessary in 
and to both vein or lode and placer applications, the placer applica-. 


2 tion should contain, in detail, such data. as will support the claim 


that the land applied for i is placer eround containing valuable min-- 


eral deposits not in vein or lode formation and that title. is sought 
not to control water courses or to obtain. valuable timber but in good 
_. faith because of the mineral therein. This statement, of conn must, 
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| depend upon. the character of the deposit and the natural foatunes of. 
the ground, but the following details should be covered as fully as 
_ possible: If the claim be for a deposit of placer gold, there must be 
stated the yield per pan, or cubic yard, as shown by prospecting and 
development work, distance to bedrock, formation and extent of the 
deposit, and all other facts upon which he bases his allegation that _ 
the claim is valuable for its deposits of placer gold. If it ‘be a build- 
ing stone or other deposit than gold claimed under the placer laws, 
he must describe fully the kind, nature, and extent of the deposit, | 
stating. the reasons why same is by him regarded as a valuable min-. 
eral claim. He will also be required to describe fully the natural 
_ features of the claim; streams, if any, must be fully described as to 
_ their course, amount of water carried, fall within the claim; and he 
must state kind and amount of timber and other vegetation thereon — 
and adaptability to mining or other uses. | 
If the claim be all placer ground, that fact must be stated 3 in the 
application and corroborated by accompanying proofs; if of mixed 


; -. placers and lodes, it should be so set out, with a description of“all-* ~ 


‘known lodes situated within the boundaries of the claim. <A specific’ 
declaration, such as is required by section 2333, Revised Statutes, 
must be furnished as to each lode intended to be claimed. .AIl other 
~ known lodes are, by the silence of the applicant excluded by law | 
from all claim by him, of whatsoever nature, possessory or otherwise. 

While this data is. required as a part of the mineral surveyor’s 
report: under paragraph 167, in case of placers taken by special sur- 
vey, it 1s proper that the application for patent incorporate these 
facts under the oath of the claimant. 


‘Inasmuch .as in case of claims taken by. legal subdivisions, no 


report by a mineral surveyor is required, the claimant, in his appli- 


- cation in. addition to the data above required, should describe in; 


detail the, shafts, cuts, tunnels, or other workings claimed as im- 
- provements, oiving their dimensions, value, and the course and dis- 
tance thereof to the nearest corner of the public surveys. - 
As prescribed by paragraph 25, this statement as to the deserip- 
tion and value of. the improvements must be corroborated by the 
affidavits of two disinterested witnesses. | 
Applications awaiting entry, whether published o or not, must be — 
- made to conform to these regulations, with respect to proof as to 
the character of the land. Entries already made will be suspended | 
for such additional. proofs as may be deemed necessary in each case. 


Local land officers are instructed that if the proofs submitted in a 


placer applications under this paragraph are not satisfactory as 
_ showing the land.as a whole to, be placer.in character, or if the claims 
_ impinge upon or embrace water courses or bodies of water, and. thus 
raise a.doubt as to the dona fides of the location and application, ‘or 
the character and extent of the deposit claimed thereunder, to call 
Tor further evidence, or if deemed necessary, request the specific at= 
tention of the Chief of Field Service thereto in connection with the 
usual notification to him under the circular instructions of April 24, — 
190%, and suspend further action on the application until : a report. 
| thereon i 1s received from the field officer. | 
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MILL SITES. | 


61. Land entered as a mill site must be shown to be nonmineral. 
Mill sites are simply auxiliary to the working of mineral claims, and 


as section 2337, which provides for the patenting of mill sites, is” 


. embraced in the chapter of the Revised Statutes relating to miner al 
lands, they are therefore-included in this circular. | 
62. To avail themselves of this provision of law, parties Holding | 
__ the possessory right to a vein or lode claim, and to a piece of nonmin- _ 
eral land not contiguous thereto for mining or milling purposes, not 
exceeding the quantity allowed for such purpose by section 2337, or 
prior laws, under which the land was appropriated, the proprietors . 
of such vein or lode may file in the proper land office their application | 
for a patent, under oath, in manner already set forth herein, which - 


application, together with the plat and field notes, may include, as 


embrace, and describe, in addition to the vein or lode claim, such non- 


- contiguous mill site, and aiter due proceedings as to notice, etc., a 


patent will be igsued conveying the same.as one claim. The owner ‘of 
a patented lode may, by an independent application, secure a mill 
site if good faith is manifest..in its use or occupation in connection 
with the lode and no adverse claim exists. 

63. Where the original survey includes a lode claim and also : a mill 


site the lode claim should be described in the plat and field notes as 


-“Sur,.No. 37, 4,” and the mill site as “ Sur. No. 37, B,” or whatever 
~~ may be its appropriate numerical designation’; the course and distance 
_ from a corner of the mill site to a corner of the lode claim to be inva- 
riably given in such plat and field notes, and a copy of the plat and 
notice of application for patent must be conspicuously posted. upon — 
the mill site as well as upon the vein or lode claim for the statutory 


' . period of sixty days. In making the entry no separate receipt or 


certificate need be issued for the mill site, but the whole area of both | 
lode and mill site will be embraced in one entry, the price being five | 
dollars for each acre and fractional part of an acre embraced by such ‘ 
lode and mill-site claim. 

64, In case the owner of a quar tz mill or reduction works i is not. the 


owner or claimant of a vein. or lode claim the law permits him to. : 


_ make application therefor in the same manner prescribed herein for 
mining claims, and after due notice and proceedings, in the absence 


of a valid. adverse filing, to enter and recelve a patent for his mill. | 


s site at said price per acre. 


65. In every case there must be satisfactory proof that the land | 
claimed as a mill site is not mineral in character, which proof may, 


- where the matter is unquestioned, consist of the sworn statement of 


two or mote persons capable, from acquaintance with the jand, to 
aoe ila ae | 


CITIZENSHIP. 


66. ‘The proof necessary to establish the ditbende of applicants 
for mining patents must be made in the following manner: In case — 
of an incorporated company, a certified copy of their charter or cer- 
‘tificate of incorporation must be filed... In case of an association of 


_ persons unincorporated, the affidavit of their duly authorized agent, _ a 


a, made upon his own knowledge or upon information and belief, setting 
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forth the residence of ee person evans such scatian: ‘must be 
submitted. This affidavit must be accompanied by a power of attor-. 
ney from. the parties forming such association, authorizing the person 


who makes the affidavit of citizenship. to act for them in the matter 


of their application for patent. 

67. In case of an individual or an association of dadividuals who 
do not appear by their duly authorized agent, the affidavit of each 
applicant, showing whether he is.a native or naturalized citizen, when 
and where born, and his residence, will be required. 

68. In case an applicant has’ declared his intention to become a’ 
citizen or has been naturalized, his affidavit must show the date, place, 


and the court before which he declared his intention, or from which 


his certificate of citizenship issued, and present residence. 

69. The affidavit of the claimant as to. his citizenship may be taken 
before the register or receiver, or any other officer authorized to 
administer oaths within the land: districts; or, if the claimant is 
residing beyond the limits of the district, the affidavit may be taken 
before the clerk of any court of record or before any notary public 
of any State or Territory. 


70. If citizenship is established by the testimony of disinterested _ 


persons, such testimony may be taken at any place before any person. 
authorized to administer oaths, and whose official character is duly 
verified. 


71. No entry > will be allowed until the register has satisfied him- — 


self, by careful examination, that proper proofs have been filed upon 
the "points indicated in the law and official regulations. Transfers 
made subsequent to the filing of the application for patent will not 


be considered, but entry will be allowed and patent issued in all cases 


in the name of the applicant for patent, the title conveyed by the 
patent, of course, in each instance, inuring to the transferee of such 
applicant where a transfer has been made pending the application | 
| for patent. | 

72. The mineral entries will be given. the current serial numbers 
according to the provisions of the circular of June 10, 1908, ‘whether 
- the same: are of lode or of placer claims or of mill sites, | 

73. In sending up the papers in a case the register must not omit 
certifying to the fact that the notice was posted 3 in his office for the . 
full period of sixty days, such certificate to state distinctly when such 

posting was done and how long continued. . The sieaate of papers, 
form 4-252f, should accompany the returns with all mineral applica- 
tions and entries allowed.. 


POSSESSORY — 


74. The provisions of section 2332, Revised Statutes will greatly 
lessen the burden of proof, more especially in the case of old claims 
located many years since, the records of which, in many cases, have 
been destroyed by fire, or lost in other ways during the lapse of time, | 
but concerning the possessory right to which all controversy © oer litiga-_ 


tion has long been settled. 


75. When an applicant desires to make his proof of possessory 
right in accordance with this provision of law, he will not.be required - 
to produce evidence of location, copies of conveyances, | or abstracts of 
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| title, as in ‘other cases, but will be required ‘to furnish a duly certified 
~-copy of the statute of limitation of mining claims for the State or 
Territory, together with ‘his sworn statement giving a clear and suc- . 


_ cinet narration of the facts.as to the origin of his title, and likewise as 2 
_ to the continuation of his possession of the mining ground covered by 
- his application; the area thereof; the nature and extent of the min- 

ing that has been done thereon; whether there has been any opposi- 


tion to his possession, or litigation with regard to his claim, and if 


so, when the same ceased; whether such cessation was caused by | 


compromise or by judicial decree, and any additional facts within the 
claimant’s knowledge having a direct bearing upon his possession 
and bona fides which he may desire to submit in support of his claim. 


.. 76. There should likewise be filed a certificate, under seal of the - 


court having jurisdiction ‘of mining cases within the judicial district 


- embracing the claim, that no suit or action of any character whatever — 


involving the right of possession to any portion of the claim applied 
- for is pending, and that there has been no litigation before said court 
affecting the title to said claim or any part thereof for a period equal- 


_. to the time fixed by the statute of imitations for mining claims in. 
the State or Territory as aforesaid other than that which has been : 


finally. decided in favor of the-claimant.. 


TT. The.claimant,should support his narrative of facts relative to. 4, ee 


his possession, eccupancy, and. improvements by corroborative testi- 

_mony of any disinterested person or persons of credibility who may be | 

~ cognizant of the facts in the case and are capable of testifying under- 
_. gtandingly in the premises. Se ae Ns a 


- ADVERSE CLAIMS. 


78. An adverse claim must be filed with the register and receiver 


a, of the land office where the application for patent is filed or with the 


register and receiver of the district in which the land is situated at 


_ the time of filing the adverse claim. It must be on the oath of the 
_- adverse claimant, or it may be verified by the oath of any duly author- 


Sy. pany his affidavit by -proof thereof. 


_. ized agent or attorney in fact of the adverse claimant cognizant of the 
facts stated. — i es orcs Soc 
-_ %9. Where an agent or attorney in fact verifies the adverse claim, 


he must distinctly swear that he is such agent or attorney, and accom-_ Bs 


Pe oe 80. The agent or attorney in fact must make the affidavit in verifi- 


| - situated. sy. 


cation of the adverse claim within the land district where the claim is © | 


81. The adverse claim so filed must fully set forth the nature and 


e 


-. extent of the interference or conflict; whether the adverse party - 
claims as a purchaser for valuable consideration or 4s.a locator. Tf | 
the former, a certified copy of the original location, the original con- — 


veyance, a duly certified copy thereof, or an abstract of title from the 


' office of the proper recorder should be furnished, or if the transaction. 


~~ vecorder. 


. was a merely verbal ‘one he will narrate the circumstances attending 
the purchase, the date thereof, and the amount paid, which facts 
should be supported by the affidavit of one or more witnesses, if any _ 
were present at the time, and if he claims as a locator he must file 

a duly certified copy of the location from the office of the proper 
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89, in order that the apie _ rl Content ” of the stain may 


be shown, it will be incumbent upon the adverse claimant to file a plat 
. showing his entire claim, its relative situation or position with the one ~ 


against which he. claims, and the extent of the conflict: Provided, 
however, That 1f the application for patent describes the claim by | 
legal subdivisions, the adverse claimant, if also claiming by legal sub-_ 
clivisions, may describe his adverse claim i in the same manner without 
-Turther survey or plat. If the claim is not described by legal subdi- 
visions, it will generally be more ‘satisfactory if the plat thereof is 
made from an actual survey by a mineral surveyor, and its correctness - 
officially certified thereon by him. 
88. Upon the foregoing being filed within the sixty days? period of 
_ publication, the register, or in his absence the receiver, will immedi- 
ately give notice in Y writing to the parties that such adverse claim has — 
been filed, informing them that the party who filed the adverse claim 
will be requir ed within thirty days from the date of such filing to 
commence proceedings In a court of competent jurisdiction to deter- 
_mine the question of right of possession, and to prosecute the same — 
with reasonable diligence to final judgment, and that, should such 
adverse claimant fail to do so, his adverse claim ‘will be considered 
waived and the APE con for patent be allowed to proceed upon its © 
merits. 
84. ‘When. an. adverse ae is filed as aforesaid, the register or 
- receiver will indorse upon the same the precise date of filing and pre-_ 
- gerve a record of the date of notifications issued thereon; ‘and there- » 
after all proceedings on the application for patent will be stayed, with | 
the exception of the completion of the publication and posting of 
notices and plat and the filing of the necessary proof thereof, until 
the controversy shall have been finally » adjudicated in court. or the 
adverse claim waived or withdrawn. 

85. Where an adverse claim: has been filed and suit thereon com- 
menced. within the statutory period and final judgment rendered 
determining the right of possession, it will not be ‘sufficient to file 
with the register a certificate of the clerk of the court setting forth 


the facts as to such judgment, but the successful party must, before 


~ he is allowed to make entry, file a certified copy of the judgment roll, 
together with the other. evidence ped ieted: by section. 2326, Revised | 
Statutes. | 

- 86. Where such suit has been dismissed, a certificate of the clerk of 
the court to that effect or a certified copy of the order of dismissal 
will be sufficient. 

87. After an adverse faa has been filed and suit commenced, a 
relinquishment or other evidence of abandonment of the adverse. 
claim will not be accepted, but the case must be terminated and proof — 
thereof furnished as required by the last two paragraphs. 

_ 88. Where an adverse claim has been. filed, but no suit commenced 


-_ against the applicant for patent within the statutory period, a certifi- 


cate to that effect by the clerk of the State court having jurisdiction in 
the case, and also by the clerk of the circuit court of the United States | 
for the district in which the claim is situated, will be required. 
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APPOINTMENT OF SURVEYORS FOR SURVEY OF 
. ‘MINING CLAIMS AND CHARGES. 


- 89. Section 9334 provides for the appointment of surveys to sure 
vey mining claims, and authorizes the Commissioner’ of the General — 
Land Office to establish the rates to be charged for surveys and for 


-- newspaper publications. Under this authority of law the following 


__.rates have been established. as the maximum eneEneS for newspaper 
i publications i in mining cases: . : 
(1) Where a daily - newspaper 1s ‘designated the charge shall not 
exceed seven dollars for each ten lines ‘of space occupied, and where 
a weekly newspaper is designated as the medium of publication five | 
dollars for the same space ‘will be allowed. Such charge shall be 


accepted as full payment for publication in each issue of the news- —~ 
_ paper for the entire period required by law. 


It 1s expected that these notices shall not be so copusciated: as, to 
curtail the description essential to a perfect notice, and the said rates 


_ established upon the understanding that they are to be In. the usual . 


body. type used for advertisements. 

(2) For the publication of citations in contests or hanes ings involv- 
ing the character of lands the charges shall not exceed eight dollars 
for five publications in weekly newspapers or ten dollars for ‘publica- 
tions in daily newspapers for thirty days. 

90. The surveyors-general of the sever al districts will, in pursu- 
ance of said law, appoint in each land district as many competent sur- 
veyors for the survey of mining claims as nay seek such appointment, 
it being distinctly understood that all expenses of these notices and 
- surveys are to be borne by the mining claimants and not by the United 
States. The statute provides that. the claimant shall also be at lib- 
erty to employ any United States mineral surveyor to make the sur- 
vey. Each surveyor appointed to survey mining claims before enter- 
_ing upon the duties of his office or appointment shall be required to 


enter into a bond of not less than 95, 000 for the faithful Pe - 


of his duties. 


91. With regard to the platting of the claim ata athes office work 
- in the surveyor-general’s office, that officer will make an estimate of — 


_ the cost thereof, which amount the claimant will deposit with any 
assistant United States treasurer or designated depository in favor of 


the United States Treasurer, to be passed to the credit of the fund —— | 
~-ereated by “ individual depositors for surveys of the public lands,” 


and file with the surveyor-general duplicate certificates of such’ de- : 
posit in the usual manner. : 
ae; The. surveyors-general will endeavor: to appoint surveyors: to | 
survey mining claims so that one or more may be located in each 
- mining district for the greater convenience of miners. _ 
98. The usual oaths will be required of these surveyors and. their 


assistants as to the correctness of each survey executed’by them. | 7 
-. The duty of the surveyor ceases when he has executed the survey ~ 
_» and returned the field notes and preliminary plat thereof with his . 


report to the surveyor-general. He will not: be ‘allowed to. prepare 
for the mining claimant the papers in support of an application for 


patent, or otherwise perform the duties of an attorney betore: the os 


Jand office i in connection with a mining claim. ; 
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The surveyors-g susie and local land officers are expected to cepont 
any infringement of this regulation to this office. ; 
. 94, Should it appear that excessive or exorbitant charges nae been — 
- made ‘by any surveyor or any publisher, prop action will be taken | 

| with ne view of correcting the abuse. | | : | 


_ FEES. OF REGISTERS AND RECEIVERS. 


95. The fees: payable to the ene and receiver for filing and act= 
| ing upon applications for mineral- land patents are five dollars to. 
each officer, to be paid by the applicant for patent at the time of fil-: 
ing, and the like sum of five dollars is payable to each officer by an 
adverse claimant at the time of filing his | adverse claim. (Sec. 9938, 


> gclhy dose Pale Oe) a 


7 PParaeraphe 96, 97, ae 98 are super seded by the general circular 
instructions of June 10, ees. 1 | 


7 HEARINGS TO DETERMINE CHARACTER OF LANDS. | 


99. The Rules of Practice in cases before the United States district. 
land offices, the General Land Office, and the Department of the 
Interior will, so far as. applicable, govern in all cases and proceedings 
arising 1n contests and heari ings to ‘deter mine the character of lands. 

100. Public, land returned by the surveyor-general as mineral shall 
be. withheld from entry as agricultural land until the presumption 
arising from such a return shall be overcome by. testimony, taken in. 
the manner hereinafter described. | 

101. Hearings to determine the character of lands: 

(1). Lands returned as mineral by the survéyor-general. 

When such lands are. sought to be entered as agricultural under 
laws which reqitire the submission of final proof after due notice by . 
publication and posting, the filing of the proper nonmineral affidavit 
in the absence of allegations that the land is mineral will be deemed 
- sufficient as a preliminary requirement. A satisfactory showing as to 
character of land must be made when final proof is submitted. | 

In case of application to enter, locate, or select such lands as agri- 
cultural, under laws in which the submission of final proof after due 


er publication and posting is no¢ required, notice thereof must first be 


given by publication for sixty days and posting in the local office — 
; during the same period, and affirmative proof as to the character of 
the land submitted. In the absence of allegations that the land is. 


- mineral, and upon compliance with this requirement, the entry, loca- a 


tion, or ‘selection will be allowed, if otherwise regular. : 
(2) Lands returned as agricultural and alleged to be mineral in 
_character. | | 

Where as against the claimed right to enter edi ia as agricul- 7 
tural it is alleged that the same are mineral, or are applied for as” 
mineral lands; the proceedings in this class of cases will be in. the 


7 nature of a contest, and the practice will be governed. by the rulesin.:. - 


force in contest cases. 


_ [Paragraphs 102 to 104, inclusive, are superseded by ae | 
instructions relatrve to nonmineral proofs in railroad, State, and 


forest lieu selections contained in separate circulars. i 
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“405. ke ne to. acts eek the aes of Jands ina saan 


and witnesses will be thoroughly examined with regard to -the char-. | 


acter of the land; whether the same has been thoroughly prospected ; 
whether or not there exists within the tract or tracts claimed any lode. 


--or vein of quartz or other rock in place bearing gold, silver, -cinna-- _ 


_ bar, lead, tin, or copper, or other valuable deposit. which has ever 
been. claimed, located, recorded, or worked; whether such work is. 


- entirely abandoned, or whether occasionally resumed; if such lode _ 


does exist, by whom claimed, under what designation, and in which ~ 


Siig subdivision of the land it lies; whether any placer mine or mines exist. 
upon the land; if so, what i is the character thereof—Whether. of the — 


- shallow-surface description, or of the deep cement, blue lead, or gravel — 


‘deposits; to what extent mining ‘is carried on when water. can be 


_ obtained, and what the facilities are for obtaining water for mining 


purposes; upon what particular ten-acre subdivisions mining has been __ 
— done, and at what. time the land was abandoned for mining purposes, _ 


if abandoned at all. In every case, where practicable, an adequate — 
quantity or number of representative samples of the alleged mineral- 
bearing matter or material should be offered in evidence, with proper. 
‘identification, to be considered: in connection with ‘the record, with _ 
which they will be transmitted upon each appeal that may be taken. 7 
Testimony may. be submitted as to the geological formation and. 
development of mineral on: adjoining or “adjacent. lands. and their. 


relevancy. 


106. Fhe testimony should also show the agricultural capacities of | 
. the land, what kind of crops are raised thereon, and the value thereof; 
the number of acres actually cultivated for crops of cereals-or vege- 

_ tables, and within which particular ten-acre subdivision stich crops _ 
are raised ; also which of these subdivisions embrace the improve- — 


ments, giving in detail the extent and value of the improvements, _ 


_ such as house; barn, vineyard, orchard, fencing, ete., and mining 


ane er eas 


107. The testimony. should be as full and complete as possible: and — 
in addition to the leading points indicated above, where an attempt is — 


-. made to prove the mineral character of lands which have been entered 
under the agricultural laws, it should show at what date, if at all, val- 


uable deposits of minerals were first known to exist on the lands. | 
- 108. When the case comes before this office, such decision will be 


- _made as the law and the facts may justify. In cases where a survey is . 


_ necessary; to set apart the mineral from the agricultural land, the — 
_ proper party, at his own expense, will be required to have the work 
done by a reliable and competent surveyor to be designated by the 


_ surveyor-general. Application therefor must be made to the register — 
and receiver, accompanied by description of the land to be segregated _ 


‘and the evidence of service upon the opposite party of notice of his 


intention ‘to have such segregation made. The register and receiver — 
_ will forward the same to this office, when the necessary instructions 
for the-survey will be given. The survey in such case, where the | 


claims. to be segregated are vein or lode claims, must be executed in . 
such manner as will conform to the requirements in section 2320, 


| Revised Statutes, as to length and width and parallel end lines. 

109. Such survey when executed must be properly sworn to by the _ 
; surveyor, either before a notary public, United States commissioner, | 

officer of a court of record, | or v before the register or receiver, the 
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deponent’s. ahamactee and ecsciaiiey to be properly certified to by 
‘the officer administering the oath. | 
110. Upon the filing of the plat and field notes of such. survey with 
the register and receiver, duly sworn to as aforesaid, they will trans- 
mit the same to the surveyor-general for his verification and ap- 
-proval, who, if he finds the work correctly performed, will furnish 
‘authenticated copies of such plat and description both to the proper — 
local land office and to this office, made upon the usual drawing- -paper _ 
township blank. 

The copy of plat furnished the local office and this office must be a | 
diag ram verified by the surveyor-general, showing the claim or claims © 


segregated, and designating the se sparate fractional agricultural tracts 


in each 40-acre leoal subdivision by the proper lot number, beginning” 
with No. 1 in each section, and giving the area in each lot, the same 
as provided in par agraph ‘87 in the survey of mining claims on sur- 
veyed lands. “ 


‘111. The fact that a certain tract of land is aed upon testimony ne 
to be mineral in character is by no means equivalent to an award of | 


the and to a miner. In order to secure a patent for such land, ‘he - 


must proceed as in other cases, in accordance with the foregoing - 


regulations. | 
Blank forms for proofs i in mineral cases are not furnished by the 


General Land Office. 
DISTRICT OF ALASKA. 


“112. Section 13, act of May 14, 1898, accor ding to native- aan citi- | 
zens of Canada “the same mining rights and privileges ” in the dis- 


trict of Alaska as are accorded me eit ene of the United States in — a 


- British Columbia and the Northwest Territory by the laws of the 
Dominion of Canada, is not now and never has been operative, for 
the reason that the only mining rights and privileges granted to any - 
person by the laws of the Dominion of Canada are those of leasing. 
mineral lands upon the payment of a stated royalty, and the mining _ 


laws of the United States make no provision for such leases. 


. 118. For the sections. of the act of June. 6, 1900, making further — 


provision for a civil government for Alaska, which provide for the 


establishment of recording districts and the recording of mining loca- 
_ tions; for the making of rules and regulations by the miners and for 
the legalization of mining records; for the extension of the mining ~ 
laws to the district of Alaska, and for the exploration and mining of 
tide lands and. lands below low tide; and relating to the rights of 


Indians and persons conducting schools or ne one see page 21 of 


| this circular. 


ae 


MINERAL LANDS: WITHIN NATIONAL FORESTS. 


| 114. The act of June 4, 1897, provides that “ any mineral ieeree in 
any forest reservation which have been or which may be shown to be © 
‘such, and subject to entry under the existing mining laws of the 
- United States and the rules and regulations applying thereto, shall 
continue to be subject to such location and entry,” notwithstanding ~ 
_. the reservation. This makes mineral lands. in the forest reserves_ 
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eabredi, to location and entry under the general mining laws in the © 
- usual manner. 7 
The act also: provides that “ The Secretary of the Interior may 
permit, under regulations to be prescribed by him, the use of timber 
and stone found upon such reservations, free of charge, by bona fide 
settlers, miners, residents, and prospectors for minerals, for firewood, 
fencing, buildings, mining, prospecting, and other domestic pur poses, 
as may be needed by such persons for such purposes;.such timber to 
be used within the State or Territory, respectively, where such reser- 
vations may be located. a | . : 


' Transfer of National Forces: 


Act of February 1, 1905 (8 Stat., 628.) 


‘The cere of the Depacnnicnt: of Agriculture shall, from and 
_ after the passage of this act, execute or cause tobe executed all laws 

-affectirig public lands heretofore or hereafter reserved under the 
provisions of section twenty-four of the act entitled “An act to repeal. 
the timber-culture laws, and for other purposes,” approved March 
3, 1891, and acts supplemental to and amendatory thereof, after such 


| lands have been so reserved, excepting such laws as affect the survey-_ 


Ing, prospecting, locating, appropriating, entering, relinquishing, 
_ reconveying, certifying, or patenting of any of such Tands. | 
a further i infor mation see Use Book—Forest. Ser vm 


‘SURVEYS OF MINING CLAIMS, 


. General Breisions: 


115. Under section. 9334, Revised ‘Sialiies, the U. S. sur veyor- 


os general “ may appoint in each land district containing mineral lands — 


as many competent surveyors as shall apply “for Appointment to 
survey mining claims.” 
— 116, Persons desiring such ’ appointment should eee file their | 
applications with the surveyor-general for the district wherein 
appointment is asked, who will furnish all information necessary. 

117. All appointments of mineral surveyors must: be submitted to 
the Commissioner of the General Land Office for approval. _ 

118. The surveyors-general have authority to suspend or revoke the 
_ commissions of tnineral surveyors for cause. Before final action, 
however, the matter should be submitted to the Commissioner of the 
General Land Office for approval. | 7 

119. Such surveyors will be allowed the right of appeal from the 
action of the surveyor-general in the usual manner. Such appeal 
should be filed with the surveyor-general, who will at once transmit 


_ the same, with a full report, to the General Land Office, 


120. Neither the surveyor-general nor the Commissioner of the 
General Land Office has Jurisdiction to settle differences, relative to 
the payment of charges for field work, between mineral surveyors © 
_and claimants. These are ‘matters of private contract and must be 
enforced: in the ordinary. manner, 7. é., in the local courts. The 
Department ae however, a to investigate charges affecting | 
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the official actions at mineral surveyors, and will, on suilicient cause 
shown, suspend or revoke their appointment. 


121. The surveyors-general should appoint as many anpeent es 


mineral surveyors as apply for appointment, in order that claimants | 
» may have a choice of surveyors, and be enabled to have their work © 
done on the most advantageous terms. < 
122. The schedule of charges for office work should be as low as ig 
possible, No additional charges should be made for orders for — 
amended surveys, unless the necessity therefor is clearly the fault of © 
the claimant, or considerable additional office work results therefrom. 
123. [Omitted.] 
124. Mineral surveyors. will address all official communications to - 
~ the surveyor-general. They will, when a mining claim is the subject | 
of correspondence, give the name and survey number. In replying 
to letters they will give the subject-matter and date of the. letter. 
They will promptly notify the surveyor- -general of any change In 
- post-office address. — . 
125. Mineral surveyors should keep a complete record of each sur- 


a vey made by them and the facts coming to their knowledge at the 


time, as well as copies of all their field notes, reports, and official cor- 
respondence, in order that such evidence may be readily produced 
when called for at any future time. Field notes and other reports — 
must be written in a clear and legible hand or typewritten, in non-— 
copying ink,and upon the proper blanks furnished eratuitously by 


the surveyor-general’s office upon application therefor. No inter- — 


-jineations or erasures will be allowed. | 
126. No retiurn by a mineral surveyor will be recognized as official | 
unless it is. over his signature as a United States mineral surveyor, 
and made in pursuance of a special order from the surveyor-general’s 
_ office. After he has received an order for survey he is required to 
make the survey and return correct field notes thereof to the surveyor- 
general’s office without delay. a 
187. The claimant is required, in all cases, to make satisfactory 
-arraugements with the surveyor for the payment for his services and 
those of his assistants in making the survey, as the United States will 
_ not be held responsible for the : same. 
128. A mineral surveyor is precluded from acting, either directly 
or. indirectly, as attorney in mineral claims. His duty i in any. partic- 
ular case ceases when he has executed the survey and returned the 


field notes and preliminary plat, with his report, to the surveyor-. — 


general. He will not be allowed to prepare for the mining claimant — 
the papers in support of his application for patent, or otherwise per- 


form the duties of an attorney before the land office in connection — 


with a mining claim. He is not permitted to combine the duties of. 
- surveyor and notary public in the same case by administering oaths to — 
the parties in interest. It is preferable that. both preliminary and 
final oaths of assistants should be taken before some: officer duly — 


authorized to administer oaths, other than the mineral surveyor, In | 


cases, however, where great delay, expense, or inconvenience would 
result from a strict compliance with this rule, the mineral surveyor is 


authorized to administer the necessary. oaths to his assistants, but in. 
each case. where this 1s done, he will submit to the proper surveyor- 


general a full written report of the circumstances which pee his - 
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7 stated action: otherwise he must have absolutely nein to do ak _ 
the case, except in his: official capacity as surveyor. He. will not. — 
- epey chainmen interested therein 1 in any manner. | 


Method of Biever. 


129, The survey ‘made and returned must, in every case, be an | 
actual survey on the ground in full detail, made by the mineral sur-. 
veyor in person after the receipt’ of the order, and without reference 
to any knowledge he may have previously acquired by: reason of 
having made the location survey or otherwise, and must show the — 
actual facts existing at the time. This precludes him from calculat- 
ing the connections to corners of the public survey and location mon- 


_ uments, or any other lines of his survey through prior surveys made 
_ by others and. substituting the same for connections or lines of the | 


survey returned by him. The term survey in this paragraph applies 
not only to the usual field work, but also to.the examinations required — 
_ for the preparation of affidavits of five hundred dollars expenditure, 


ae descriptive reports on placer claims, and all other reports. ‘ 
_ 130. The survey of a mining claim may consist of several contigu-- ey 


*, ous locations, but such survey must, in conformity with statutory. — 
- Fequirements, ' distinguish the several locations, and exhibit the boune- - 
aries of each. . The survey will be given but one number. . | 


181. The survey must be made in strict conformit with, ¢ or - be 7 


| ‘embraced within, the lines of the location upon which the order is 


a based. If the survey and location are identical, that fact must be 


_ clearly and. distinctly stated in the field notes. ‘Tf not identical, a 


. bearing and distance must be given from each established. corner ‘of 


survey to the corresponding corner of the location, and the location 
corner must be fully described, so that it can be identified. The lines 
of the location, as found upon the ground, must be laid down upon — 
the preliminary plat in such a manner as to contrast and show their 7 
relation to the lnes of survey. E> 
_. -182. In view of the principle that courses and fie anes rae give 2 
way when in conflict with fixed objects and monuments, the surveyor 


will not, under any circumstances, change the corners of the location” -— 
for the purpose of making them conform to the description.in. the 


record. Jf the difference from the location be slight, it may be 


aa explained. in the field notes. _ a a 
~ - 138. No mining claim located. subsequent to May 10, 1872, should - | 
~ exceed the. statutory limit in width on each side of the center of vein — 


er 1,500 féet in length, and all surveys must close within 50-100 feet _ 


in 1 000 feet,.and the error must not be such as to make the location — — 


. exceed the statutory limit, and in absence of other proof the discovery — 


point is held to be the center of the vein on the surface. . The course — 


and length of the vein should be marked upon the plat. : 
134. All mineral surveys must be made with a transit, with ‘or — 


- without’solar attachment, by which the meridian-can be determined 2 


independently of the magnetic needle, and all courses must be re- 
ferred to the true meridian. The variation should be noted at each- 
corner of the survey. The true course of at least one line of each 
survey must be ascertained by astronomical observations made at. the 
time of the survey; the data for determining the same and details 


as to how these data were arrived at must be given. Or, in lieu of ~ 


_ the nonce ore the survey must, be pconected with some line: the true: 
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course of which has been previously established beyond question, and — 
in a similar manner, and, when such lines exist, it is desirable in all _ 
eases that they should be used as a proof of the accuracy of subse- 

— quent work. | | | sf | ae: 
~ 185. Corner No. 1 of each location embraced in a survey must be 
connected by course-and distance with nearest corner of the public 
survey or with a United States mineral monument, 1f the claim lies 
within two miles of such corner or monument. If both are within 
the required distance, the connection must be with the corner of the - 
public survey. | a : aoe | x 
186. Surveys and connections of mineral claims may be made in | 
suspended townships in the same manner as though the claims were - 

- upon unsurveyed land, except as hereinafter specified, by connecting 
- them with independent mineral monuments. At the same time, the 
position of any public-land corner which may be found in the neigh- 
.borhood of the claim should be noted, so that, 1n case of the release 
of the township from suspension, the position of the claim can be 

shown on the plat. : ‘ Te a 

187. A mineral survey must not be returned. with its connection 
made only with a corner of the public survey, where the survey of 
the township within which it is situated is under suspension, nor 
‘connected with a mineral-monument alone, when situated within the 
limits of a ‘township the regularity and. correctness of the survey of 
which 1s unquestioned. ss ee . , a : 

138. In making an official survey, corner No. 1 of each location 
must be established at the corner nearest the corner.of the public 
survey or mineral monument, unless good cause is shown for its being 
placed otherwise. If connections are given to both a corner of the 
public survey aud mineral monument, corners Nos. 1 should be placed 
at the corner nearest the corner of the public survey. When a 
boundary line of-a claim intersects a section line, courses and distances — 
from point of intersection to the Government corners at each end 
of the half mile of section line so intersected must be given. -_ 

189. In case a survey is situated in a district where there are. no 
corners of the public survey and no monuments within the prescribed. 
limits, a mineral monument must be established, in the location of 
which the greatest care must. be exercised to insure permanency as to 
site and construction. ? = _ : 


140. The site, when practicable, should be some prominent point, 


visible for. a long distance from every direction, and should be so 
chosen that’ the permanency of the monument will not be endangered. 
by snow, rock, or landslides, or other natural causes. | _ 

'141. The monument should.consist of a stone not less than 30 inches 
long, 20. inches wide, and 6 inches thick, set halfway in-the ground, — 


with a conical mound of stone 4 feet high and 6 feet base alongside. 


~The letters U. S. M. M., followed by the consecutive number of the 
monument in the district, must be plainly chiseled upon the stone. If 
impracticable to obtain a stone of required dimensions, then a post 8 
feet long, 6 inches square, set 3 feet in the ground, scribed. as for a 

stone monument, protected by a well-built conical mound of stone of. 
not less than 3 feet high and 6 feet base around it, may be used. The 
exact point for connection must be indicated on the monument by an 
-. X chiseled thereon; if a post is used, then a tack must be driven into— 

the post to indicate the point. | a : - 
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149, roti the monumenit, connections by course and distance must’ 
_ be taken to. two or three bearing trees or rocks, and to any well-known — 


a and permanent objects in. the vicinity, such as the confluence of - eo. 


streams, prominent rocks, buildings, shafts, or mouths of adits. 
Bearing trees. must be properly scribed B. T. and bearing rocks 


chiseled B. R., together with. the number of the mineral monument ; 


the exact: point on the tree or stone to which the connection is taken 
- should be indicated by a cross or other unmistakable mark. Bearings 
should also be taken to prominent mountain peaks, and the approxi- 
mate distance and direction ascertained from the nearest town or 
‘mining camp. A detailed description of the mineral monument, _ 
with a topographical. map of its location, should be furnished the | 
_ office of the surveyor- -general by the surveyor, | 
143. Corners may consist of— - od 
First —A stone at least 24 inches long set 12 inches in 1 the ground, 3 
with a conical mound of stone 1} feet high, 2 feet base, alongside. 
Second.—A. post at least 3 feet long by 4 inches square, set 18 
inches in the ground and surrounded by a substantial mound of stone 


~. or earth. - 


Third —A. rock in place. a 

A. stone should always be used. foe a corner _ when. possible, and 
when so used the kind should be stated. _ 

144. All corners must be established in a permanent and. ree 
like manner, and the corner and survey number must be neatly 
chiseled or scribed on the sides facing the claim. The exact corner 
point must be permanently indicated on the corner. When a rock in 
place is used, its dimensions above ground must be stated and a cross 
chiseled at the exact corner point. 

145.-In case the point for the corner be aidecseabies or unsuitable a 
witness corner, which must be marked with the letters W. C. in addi-. 
tion to the corner and survey. number, should be established. The . 


_ -witness corner should be located upon a line of the survey and as near 


as possible to the true corner, with which it must be connected by: _ 
course and distance. The reason why it is impossible or impracti- 


cable to establish the true corner must always be stated in the field 
notes, and in running the next course it should be stated whether the 


start is made from the true place for corner or from witness corner. | 


146. The identity of all corners should be perpetuated by taking ~ | 


~ courses and distances to bearing trees, rocks, and other objects, as 


“prescribed. in the establishment of mineral monuments, and when no 


- bearings are given it should be stated that no bearings are available, 
Permanent objects should be selected for bearings whenever possible. 
147. Tf an official mineral survey has been made in the vicinity, — 
within a reasonable distance, a further: connecting line should be run 
~ to some corner thereof; and in like manner all conflicting surveys and 


locations should be so. ‘connected, and the corner with which connec- . 


_tion is made in each case described. Such connections will be made 


~ and conflicts shown according to the boundaries of the neighboring 
or conflicting claims as each is marked, defined, and actually estab- _ 


- lished upon the ground. The mineral surveyor will fully and specif- 
ically state in his return how and by what visible evidences he was 
- able to identify on the ground the several. conflicting surveys and 
-. those which appear according to their returned tie or boundary lines 
to conflict, if they were so identified, and report errors or discrepancies 


| found by. him in any such Surveys In the survey or contiguous | mo 
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: claims which constitute a consolidated group, “where corners are com-. 
mon, bearings should be mentioned but’ once. 


_ 148. The mineral surveyor should note carefully all topographical / 
features of the claim, taking distances on his lines to intersections _ 


_ with. all streams, . gulches, ditches, ravines, mountain ridges, roads, 
trails, etc., with their widths, courses, and other data that may be 
required to map them correctly. All municipal or private improve- " 
ments, such as blocks, streets, and buildings, should. be located. 3, 

i: 149. Tf, in running the exterior lines of a claim, the survey is found 
- to conflict with the survey of another claim, the distances to the points — 
of intersection, and the courses and distances along the line inter- 

sected from an established corner of such conflicting claim to such 

points of intersection, should be described in the field notes: Provided, 

. That where a corner of the conflicting survey falls within the claim 


being surveyed, such‘corner should be ‘selected from which to give the — 


pearing, otherwise the corner nearest the intersection should be 


a taken. The same rule should govern in the survey of claims embrac-. 


ing two. or more locations the lines of which intersect. 


150. A lode and mill-site claim in one survey will be distinguished a 
by the letters A and B following the number of the survey. ‘The cOr- 


ners of the mill site will be numbered independently of those of the 
lode. Corner No. 1 of the mill site must be connected with a corner 


of the lode claim as well as with a corner of the. public survey or — 


United States mineral monument. 
151. When a placer claim includes lodes;, or when several contigu- 
ous placer or lode locations are included as one claim in one survey, 


2 there must be given to the corners of each location constituting the | 7 


_ same a separate consecutive numerical designation, beginning “with | 


corner No. 1 in each case. a 
152. Throughout the description. ‘of the survey, after each reference ) 


to the lines or corners of a location, the name thereof must be given, 


. and if unsurveyed, the fact stated. ‘Tf reference is made to:a location 
included in a prior official survey, the survey number must be given, — 


followed by the name of the location. Corners should be described a 


- once only. | 
153. The total area of each location and alsa ie area, in onal | 


—. with each intersecting survey or claim should be stated. But when 


locations embraced in one survey conflict with each other such con- — 
— flicts should only be stated in connection with the location from | 


which the conflicting area is excluded. 


154, It should be stated Fe lade, 2 whether the Gaim. is upon. © 
surveyed or unsurveyed pub 
quarter section, township, and range in which it 1s located, and the | 
section lines should be indicated by full lines and the quarter- -section 7 
lines by dotted lines. . 
_ 155. The title-page of the field notes must contain the post-office: 
address of the claimant or his authorized agent. : 
156. In the mineral surveyor’s report of the value of the improve- | 
ments all actual expenditures and mining improvements made by the 


ic lands giving in the former case the ~ 


. claimant or his grantors, having a direct relation to the development, 2 


of the claim, must be included in the estimate. | 
157. The expenditures required may be made from the surface or- 
in running a tunnel, drifts, or crosscuts for the development of the 


7 - claim. Improvements « of any other character, such as . buildings, bon 
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a machinery, ¢ or Pad ays ae be aeinded from the estimate, unless a 


it is shown clearly that they are associated with actual excavations, a 


such as cuts, tunnels, shafts, etc., are essential to the practical develop- ~ - 


ment of and actually facilitate the extraction of mineral from the 
‘claim, | 

158. All mining and other improvements claimed will be located by 
courses and distances from corners of the survey, or from points on — 
the center or side lines, specifying with particularity and detail the 
dimensions and character of each, and the improvements upon each 
location should be numbered consecutively, the point of discovery 
being always No. 1. Improvements made by a former locator who 
has abandoned his claim ‘can not be included in the estimate, but 

should be described and located in the notes and plat. . 
159. In case of a lode’ and mill-site claim in the same survey the © 
expenditure of five hundred dollars: must be shown upon. the lode 7 
— elaim. ° : 


160. If the value of the aber and improvements upon a mineral. — 


- claim is less than five hundred dollars at the time of survey, the 


: _. mineral surveyor may file with the surveyor-general supplemental 
- proof showing five hundred dollars expenditure - made prior to. the as 


- expiration of the period of publication. | 
161. The mineral surveyor will return with his field notes a, prelim- 


as inary plat on tracing paper, protracted on a scale of two hundred feet 


to. an inch, if practicable.. In preparing plats the top is north. Copy 7 


of the calculations of areas. by double meridian distances and of all — 


triangulations or traverse lines must be furnished. The lines of the ; 


2 claim surveyed should bs heavier than the lines ‘of conflicting claims. _ 
; 162. Whenever a survey has been reported in. error the surveyor” 


~ who made it will be required to promptly make a thorough examina-- | 


tion upon the premises and report’the result, under oath, to the sur- — ia 


“veyor-general’s office. In case. he _ finds his survey in error he will | 


/ ’ report in detail all discrepancies with the original survey and submit aa 
~ any explanation he may have to offer as to the cause. -If, onthe con- 


trary, he should report. his survey correct, a joint survey will be. 


ordered to settle the differences with the surveyor who reported the — - 


error: - A joint survey must be made within ten days after the date of . me 
order unless satisfactory reasons are submitted, under oath, for a 
postponement. The field work must in every sense of the term be a 


jomt and not a separate survey, and the observations and measure- - 


ments taken with the same instruinent and chain, previously tested — 


and. agreed upon. : | 
163. The mineral surveyor found in er ror, Or, if both are In error, 
the one who reported the same, will make out the field notes of the 
joint survey, which, aiter being duly signed and sworn to by both_ 
- parties, must be transmitted to the sur ‘veyor-general’s office: 
164. Inasmuch as amended surveys are ordered only by special 
instructions from the General Land Office, and the conditions and 


circumstances peculiar to each separate case and the object sought by 


the required amendment, alone govern all special matters relative to 


en the manner of making: such survey and the form-.and subject-matter _ 
to be embraced in the field notes thereof, but few general rules apph- v, 


cable to all cases can be laid down. | 


165. The amended survey must be made in strict conformity with, ieee, 


“or be. embraced. within, the lines’ of the eee sur ae Tf the a 
- 58566—voL 87—08—50 - aro ae , ase 
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3 siended. and original surveys are identical, that fact must be clearly | 


and distinctly stated in the field notes. If not identical, a bearing ~ 
and distance must be given from each established corner of the © 


-..amended survey to the corresponding corner of the original survey. 


The lines of the original survey, as found upon the oround, must. be 
laid down upon the preliminary plat.in such manner as to contrast 
- and show their relation to the lines of the amended survey. — 
166. The field notes of the amended survey must be prepared on the 
same size and form of blanks as are the field notes of the original 
_ survey, and the word “ amended * must be used before the word “ sur- 
vey ” wherever it occurs in the field notes. , 
167. Mineral surveyors are required to’make full examinations of 
all placer claims at the time of survey and file with the field notes a. 
descriptive report, in which will be described—. 
(a) The quality and composition of the soil, and the: kind and 


amount of timber.and other vegetation. — 


—. (6) The focus and size of streams, and such other matter as may 
| appear upon the surface of the claims. — 

_ (¢) The character and extent of all surface and underground wee. 

ings, whether placer or lode, for mining purposes, locating _ 


describing them. 


(d) The proximity of centers of trade or residence. | 
(e) The proximity of well-known systems of lode deposits or of : 
individual lodes.. : 
(7) The use or adaptability of the claim for placer mining, and | 


whether water has been brought upon it in sufficient quantity to mine _ . 


the same, or whether it can be procured for that purpose. 
~  (g) What works or expenditures have been made by.the icnoa ct | 
Or ae grantors for the development of the claim, and their situation - 


and location with respect to the same as applied for. . 


(A). The true situation of all mines, salt licks, salt springs, and mill 


sites which come to the surveyor’s knowledge, or a report by him that io 


none exist on the claim, as the facts may warrant. _ | 
. (4) Said report must be made under oath and duly corroborated by 
- one or more disinterested. persons. 7 
168. The employing of claimants, heir: attorneys, or parties in 
interest, as: assistants in making Bur veye: of mineral claims will not be - 
| allowed. | : 
169. The field work must be aaely and pr oper ly performed and — 
returns made in conformity with the foregoing instructions. Errors 
in. the survey must be corrected at. the surveyor’s. own expense, and 
if the time required in the examination of the returns is increased by 
reason of neglect. or carelessness, he will be required to make an addi- - 
tional deposit for officé work. "He will be held to a strict account-. - 
ability: for the faithful discharge of his duties, and will be required to — 
observe fully the requirements and regulations in force as to making © 
mineral. surveys. If found incompetent as a surveyor, careless, in the. 
_ discharge.of his duties, or guilty of a violation ot said regulations, | 
his appointment will be prompuy revoked. 
S.V. ‘Prowprrn, 


Approved 3 March 29, ‘1909. Acting a ommissioner. 


RK. A. BALuincEr, | 
oes Secretary. 


... RIGHT-OF-WAY RAILROADS.” 


The following is a copy of aix act. of Congress approved March 3, 
1875, entitled “An act granting to railroads the right of way through _ 
the public lands of the United States:” » : — | 


Be tt enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That the right of way through the public lands of the United 


States is hereby granted to any railroad company duly organized under the laws of any. i 


State or Territory, except the District ot Columbia, or by the Congress of the United — 


States, which shall have filed with the Secretary of the Interior a copy of its articles. - as 
of incorporation, and due proofs of its organization under the same, to the extent of — 


_ -one hundred feet on each side of the central line of-said road; also the right to take, 
from the public lands adjacent to the line of said road, material, earth, stone, and tim: 


"ber necessary for the construction of said railroad; also, ground adjacent. to such right = 


of way for station buildings, depots, machine shops, side tracks, turn-outs, and water _ 
_ stations, not to.exceed in amount twenty acres for each station, to the extent of one — 
. station for each: ten miles of its road. | fe nS vanes 


Suc. 2. That any railroad company whose right. of way, or whose track or roadbed 


. wpon such right of way, passes through any canyon, pass, or defile, shall not prevent 


any other railroad company from the use and occupancy of said canyon, pass, or defile, . 


- for the purposes of its road, in common with the road first located, or the crossing of . 


- otherrailroadsatgrade. And thelocation ofsuch right of way through any canyon, pass, .. 


- or defile shall not cause the disuse of any wagon or other public highway now located : 
_. therein, nor prevent the location through the same of any such wagon road or highway... 
_.. where such road or highway may be necessary for the public accommodation; and 


- where any change in the location of such wagon road is necessary. to permit the pas- 


~~ sage of such railroad through any: canyon, pass, or defile, said railroad company shall,. _ 
__. before entering upon the ground occupied by such wagon road, cause the same to.be  . . 
-. reconstructed at its own expense in the most favorable location, and in as perfecta . 9.” 
manner as the original road: Provided, That such expenses shall be equitably divided 


between any number of railroad companies occupying and using the same canyon, —_ 
. pass, or defile. © - ; ae gue a neg Ws 


“Sxc. 3. That the legislature of the proper Territory may provide for the manner 


in which private lands and possessory claims on the public lands of the United States . 
_- may be condemned; and, where such provision shall not have been made, such con- 


demnation may be made in accordance with section three of the act entitled ‘An | 
act [to amend an act entitled an act] to aid in the construction of a railroad and. tele-. - 


graph line from the Missouri River to the Pacific Ocean, and to secure to the Gov- 
. ernment the use of the same for postal, military, and other purposes, approved July 
_~ first, ae hundred and sixty-two,’’ approved July second, eighteen hundred and 
sixty-four... a | : ee 
nee 4, That any railroad company desiring to secure the benefits of this act shall, 
within twelve months. after the location of any section of twenty miles of its road, if - 
the same be upon surveyed lands, and, if upon unsurveyed lands, within twelve 
months after the survey thereof by the United States, file with the register of the land 
office for the district where such land is located a profile ofits road; and, upon approval 
thereof by the Secretary of the Interior, the same shall be noted upon the plats in said 
office, and thereafter all such lands over which such right of way shall pass shall be 


disposed of subjéct to such:right of way: Provided, That if any section of said road, _ 


-- shall ‘not be completed within five years after the location of said section, the rights 
herein granted shall be forfeited as to any such uncompleted section of said road.. . 
_ §$sc. 5. That this act shall not apply to any lands within the limits of any military — 


park, or Indian reservation, or other lands specially reserved from sale, unless such | 


. right > way shall be provided for by treaty stipulation or by act of Congress heretofore _ 7 
passed, Ee ye ee ea 8 
. ie oS i VBE. 


- 
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Szc. 6. That Congress hereby reserves the right at any time ‘to alter, amend, or 
repeal thisact,orany part thereof. | 

Approved, March 3, 1875. (18 Stat., p. 482.) ne ~- at? -# 
_ By the act of Congress, approved March 3, 1899, 30 Stat., 1233, _ 
itis provided: — , | 

That in the form provided by existing law the Secretary of the Interior may file and 
approve surveys and plats of any right of way for a wagon road, railroad, or other high- 
way over and across any forest reservation or reservoir site when in his judgment the 
public interests will not be injuriously affected thereby." ae 

1, Nature of grant.—A railroad company to which a right of way 

is granted does not secure a full and complete title to the land on _ 

which the right of way is located. It obtains only the right to use _ 
the land for the purposes for which it is granted and for no other pur- — 

ose, and may hold such possession, if it is necessary to that use, as — 


_ Jong and only as long as that use continues. ‘The Government con-. 
.-veys the fee simple title in the land over which the right of way is | 
granted to the person to whom patent issues for the legal subdivision 


‘on which the right of way is located, and such patentee takes the fee, | 
subject only to the railroad company’s right of use and possession. _ 


All persons settling on a tract of public land, to part of which right of 


- way has attached, take the same subject to such right of way, and at 
the total area of the subdivision entered, there bemg no authority to 


- . ‘make deduction in such cases. If a settler has a valid claim to land © 
-  - existing at the date of the filing of the map of definite location, his _ 
right, is superior, and. he is entitled to such reasonable measure of 


a 7 ~ national forest. 


_. damages for right of way as may be determined upon by agreement. 


_ | or in the courts, the. question being one that does not fall within the 
- jurisdiction of this department. ee ke a Oe a 
2. National forest When a right of way is located within a national = 


forest the applicant must enter into such stipulation and execute such 
bond as the Forest Service may require for the protection of such ~ 


"8. Proposed national forest—When a right of way is located withina 
proposed national forest the applicant must file a stipulation under 
~ seal incorporating the following: , | Se ag 


os - (a) That the proposed right of way is not so located as to interfere 


with the proper occupation of the reservation by the Government. 
_ (6) That the applicant will cut no timber from the reserve outside — 
the right of way and will remove no timber within the right of way, 
except only such as is rendered necessary for the proper use and enjoy- 
ment of the privilege for which application is made. | 
(c) That he will remove from the reservation or destroy, under such 
safeguards as may be deemed necessary by the General Land Office, . 
all standing, fallen, and dead timber, as well as all tops, lops, brush, 
and refuse cuttings on the right of way for such distance on each side 
of the central line as may be required by the General Land Office to 
protect the forest from fire. : re ae Oe 
_ (d) That the applicant will furnish free of charge such assistance in. 
men and material for fighting fires as may be spared without serious. 
injury to the applicant’s business, Pi a ean eee ee 
(e) That should any portion of said right of way be included within — 


a national forest the applicant shall clear and keep clear, as required 
by the Forester, such width on each side of the track as shall be deter-. __ 


_ mined by the Forester, and the applicant shall pay, as required by the © 
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‘Forester, for all atonal free timber cut or destroyed i in. eich. ee 


ae. ing outside: said right of way. 


The applicant will also be required to give bond, to be approved by. | 


- the Commiissioner of the General Land Office, stipulating that the 
— United States will be compensated for any and all damage to the pub- | 


lic lands, timber, natural curidsities, or other public property on such. 


proposed national forest, or upon the lands of the United States, by 
reason of such use and occupation of the proposed reserve, regardless 
of the cause or circumstances under which such damage may occur. 
A bond furnished by any surety company that has complied with the - 
provisions of the act of August 13, 1894 (28 Stat., 279), will be 
- accepted. The amount of the bond can not be fixed until the appli-. 
cation has been submitted to the General Land Office, ‘when a form of. 


- bond will be furnished and the amount thereof fixed. 


No construction will be allowed in a national forest or a proposed. 
national forest until an application for right of way has been regu- 


larly filed in accordance with the laws of the United States and has — 


been approved, or has been considered by this department, and per 7 
mission for such construction has:been specifically given. 


- 4, Right of way over. private land.—Whenever any right of way: 


. shall aes over private land or possessory claims on lands of the — 
_ United States, condemnation of the right of way.across the same 
- may be made in accordance with the provisions of section 3 of the. 


act, or the right can be purchased as provided by section 2288 of the = 
“Revised Statutes, as amended. by section 3 of the act of. March By 0 


. 1891 (26 Stat., 1095). 


5. Articles. of awneorporation, ete. —Any railroad company fina | 
to obtain the benefits of the law is required to file in the General. 


‘Land Office, or with the register of the land district in which the 


~% principal terminus of the road is to be located, who will forward. 
+ .them to the General Land Offce— 


(a) A copy. of its articles of incorporation, duly certified to by. 
_the proper officer of the company under its corporate seal, or by the 
secretary of the State or Territory where organized. | 
_. {b) A copy of the state or territorial law under which the « company. 
“was organized, with the certificate of the governor or secretary of — 


3 _ the State or Territory that the same was the law at the date of 


incorporation. (See paragraph g of this section.) 

(c) If the law directs that the articles of incorporation or » other 
papers connected with the organization: be filed with any state or 
territorial officer, there must be submitted the certificate of such 
officer that the same have been filed pee: to law, and. giving 
the date of the filing thereof. | 

(d)_ When a company 1s operating i ina State or Teeatony other then 
that in which it is incorporated it must submit the certificate of 
the proper officer of the State or Territory that it has complied with - 
the laws of. that State or Territory governing foreign corporations: - 
to the extent required to entitle the company to Operate In such 
State or Territory. — 7 
’ No forms are prescribed for the above portion of the proofs required, : 

as each case must be governed to some extent oy the laws of- the 
- State or Territory. . 

— (e) The ct by thes proper officer, under the ‘seal of 
the companys. that the organization has been completed, that the 
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company is fully authorized -to proceed with the construction of the 

road according to the existing law of the State or Territory in which | 

itis incorporated. (Forml.) 2°  - _ - 
__ (f) A certificate by the president, under the seal of the company, - 

showing the names and designations of its officers at the date of the | 

filing of the proofs. (Form 2.) —_ - = rae ot 
- (g) If certified copies of the existing laws regarding such corpora- 

~. tions, and of new laws as passed from time to.time, be forwarded to 


the General Land. Office by ‘the governor or secretary of any State 


- or Territory, a company organized in such State or Territory may 
file, in lieu of the requirements of paragraph (6) of this section a | 
certificate of the governor or secretary of the State or Territory that - 
no change has been made since a given date, not later than ‘that of 
the laws’ last forwarded. ; | pet gd se 
6. Maps.—The word profile as used in this act is understood to — 
- intend a map of alignment. All such maps and plats of station | 
_ grounds are required by the act to be filed with the register of the - 
land office for the district where the right: of way is located; but if 
the right of way is located in more than one district, duplicate maps — 
and field notes need be filed in but one district, and single sets in the 
others. The maps must be drawn on tracing linen, in duplicate, and 
‘must be strictly conformable.to the field notes of the survey of the 
line of route or of the station grounds. _ ee oF 
The maps should show any other road crossed, or-with which con-: 
nection is made, and whenever possible the station number on the _ 
survey thereof at the point of intersection. All such intersecting 
roads must be represented in ink of:a different color from that used _ 
for the line for which applicant asks right of way. Field notes of _ 
the surveys should be written along the line on the map. If the map | 


would thereby be too much crowded to be easily read, then duplicate = - 


field notes should be filed separate from the map. In such case it. — 


will be necessary to place on the map only a sufficient number of sta- 
tion numbers’to make it convenient to follow the field notes on the 
map. In all cases station numbers should be given on the map where 
changes of numbering occur and where the lines of the public surveys - 


are crossed, with distances to the nearest existing corner. The map 


~ must also show the lines of reference of initial and terminal points, | 
with their courses and distances. _ fs | 
7. Field notes.—Typewritten field notes, with clear carbon copies, 
are preferred whenever separate field notes are: necessary, as they 
- expedite the examination of applications. The field notes, whether - 
_ given on the. map or filed separately, must be so complete that the 
a in ‘may be retraced from them onthe ground. They should show. 


- whether lines were run on true cr magnetic bearings, and if run on 


magnetic bearings the variation of the needle and date of determina- 
tion must be stated. -One or more bearings (or angular connections 

with public-survey lines) must be given. The 10-mile sections must 
be midicnted and numbered on all lines of road submitted. — 

8. Scale of maps.—The scale of maps showing the line of route 
should be 2,000 feet to the inch ordinarily, but when absolutely neces- 
- gary the scale may be increased to'1,000 feet to the inch. These scales 
are fixed so that maps may be readily handled and filed. In most 
eases, by furnishing separate field notes an increase of scale may be 
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oS avoided: Plats of atch crounds should be eee on a wacels of 500 


Feet to the inch, and must be filed separately from the map of the line a 


_ of route. Such plats should show enough of the line of route to. indi- 7 
_ eate the position of the tract with reference thereto. : 
— 9. Public land subdivisions. All subdivisions of the public surveys 


-. Tepresented on the map should.have their entire boundaries drawn, — 7. 


and all lands affected by the right of way the smallest legal subdivi- 
sions (40-acre tracts and lots) must be shown. 


10. Yermini.—The termini of the line of road should: be fixed by - 


reference of course and distance to the nearest. existing corner of the — 


public survey. The map, field notes, engineer’s affidavit, and. presi- _ - 
 -dent’s certificate (Forms 3 and 4) should each show these connec- — 


tions. The company must certify in Form 4 that the road is to be 


% operated as a common carrier of passengers and freight. A tract 


_ for station grounds must be similarly referenced and described onthe 


“plat and in Forms 7 and 8, except when the tract conforms to the 


| subdivisions of the public surveys, in which case it may be described | : : 


in ia forms according to the subdivisions. 


; Connections on unsurveyed land.—When either terminal of the 
| line of route is upon unsurveyed land, it must be connected by trav- 
erse with an established corner of the public survey,if not more than 
6 miles distant, and the single bearing and distance from the terminal 
point to the corner must be computed and noted on the map, in the 
engineer's affidavit, and in the president’s certificate (Forms 3 and 4). 


The notes and all data for the computatuon of the traverse must be 


given. 
- 12. Conmections with monuments. on unsurveyed land. —When an 
established corner of the public survey is more than 6 miles distant 
this connection, will be made with a natural object or a permanent 
monument which can be readily found and recognized, and which’ 
will fix and perpetuate the position of the terminal point. The ma 
must show the position of such mark, and must give the course an ad 
. distance to the terminus. There must be siven.an accurate descrip- 
tion of the mark and full data of the traverse, as required above. 
The engineer’s affidavit and president’s certificate (Forms.3 and 4) 
Taust state the connections. These monuments are of great impor- 
tance.” 

13. Surveyed and. unsurveyed land.—When the line of route lies - 
partly on unsurveyed land, each portion lying within surveyed and 
unsurveyed. land will be separate: stated in Forms’3 and 4 by con- 


+ pection of termini and length, as though. each Pern were. inde- 
pendent. 


When lands desired for station grounds lie. partly on unsur veyed: 
land, the areas of the several parts on surveyed and unsurveyed land 
must be separately stated on the map and in Forms 7 and 8. 7 

Lines of route or station grounds lying partly upon unsurveyed 
land can be approved if the application and accompanying maps and 
papers. conform to these regulations, but the approval wi only 


relate to that portion traversing the surveyed lands. (For right of e ba 
way wholly on unsurveyed land, see section 14.) | 3 


«4. Raght of way wholly on unsurdeyed: land. —Maps of lines of oe - 
or plats of station grounds lying wholly on unsurveyed lands ma 


received and cee on file in the General Land Ot ce and the. peal —— 
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land office of the district in which the same is situated, for general. 

' Information, and the date of filing will be noted thereon; but the — 
same will not be submitted to nor approved by the Secretary of the © 
interior, as the act makes no provision for the approval of any but 
maps showing the location in connection with the public surveys. 
The filing of such maps or plats will not dispense with the filing of 
maps or plats after the survey of the lands and within:the time limited 
in the act granting the right-of way. If these maps or plats are in 
all respects regular when filed, they will receive the Secretary’s ’ 
approval. In filmg such maps or plats the initial and terminal points 
will be fixed as indicated in sections 11.and 12. | 

15. Connections with public survey corners.—Whenever the line of ' 
_.survey crosses a township or section line of the public survey, the 

distance to the nearest existing corner should be ascertained and 
noted. The map or plat should show these distances and the station 
numbers at the pomts of intersection. When field notes are sub- — 
- mitted, they should also contain these distances and station numbers. — 
. 16. Affidavit and certificate: reguired.—The engineer’s affidavit and 
president’s certificate must be written on the map, and must both ~ 


designate .by termimi and length; in miles and decimals, the line of ; 


route for which right of way application is made. (See Forms 3 and. 


4) Station grounds must be described by initial point and area in 


- acres (see Forms 7 and 8); and when they are on surveyed land the 
smallest legal subdivision in which they are located should be stated. 


No changes or additions are allowable in the substance of any forms, __ 


3 except when the essential facts differ from those assumed therein. 
(See section 10.) eae 


: 


mee Spurs.—Where right, of way is desired for spurs or short branch - 


— ines which will not greatly enlarge the size of the map, they may be — 7 


shown on the same map with the main line, and should be separately 


described in the forms by termini and length. For longer branch 


~ jines separate maps should be filed. | , | aed 
18. Notation on maps and records.—When maps are filed the reg-  _ 
ister will note on each the name of the land office and the date of | 
filing, over his written signature. Notations will also be made on — 
the records of the local land office, as to each unpatented.tract-attected, | 
that application for right of way is pending, giving date of filing and 
name of applicant. The register will certify on each map, over his — 
written signature, that unpatented land is affected by the proposed 
right of way. The maps and field notes in duplicate, and any other 
papers filed in connection with the application, will then be promptly ° 
transmitted to the General Land Office with report that the required 
notations have been made on the records of the local land office. 
Any valid right existing at the date of the filing of the right of way 
application will not be affected by the filing or approval thereof. 
(See section 1.) If no unpatented land is involved in the application 
the local officers will reject it, allowing the usual right of appeal. 
Upon the approval of a map of location by the Secretary of the 
Interior the duplicate copy will be sent to the local officers, who will 
mark upon the ee ee the line of the railroad or loeation of - - 
station grounds, as laid 
~ note, in ink, on the tract books, opposite each tract marked as re-— 
- quired by section 18, that the same is to be disposed of subject to the - 
. right of way for the railroad company’s line of road or station grounds. 


own on the map or plat. They will also 
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19. Hvidence of construction—When the railroad is constructed, | 
- ap affidavit of the engineer and certificate of the president (Forms 5 
--and 6) must be filed in the local office, im duplicate, for transmis- 
sion to the General Land Office. No new map will be required, | 
except in case of deviations from the right of way previously approved, _ 
whether before or after construction, when there must be filed new - 
maps and field notes in full, as herein provided, bearmg proper — 


forms, changed to agree with the facts in the case. The map must 


show clearly the portions amended, or bear a statement describin; 
_ them,.and the location must be described in the forms as the amended. 
survey and the amended definite location. In such cases the com-. 
pany must file a relinquishment, under seal, of all rights under the 


by the Secretary of the Interior. —. _ ee, Pee | | 
20. Right of way through lands segregated from the Yosemite National | 
Park and included in the Sterra National Forest.—The act of February 
7, 1905 (83 Stat., 702), so far as it relates to the use of the lands 
_ within the addition to the Sierra National Forest made by it, for 
right-of-way -purposes, is. as follows: a or as ee 


take effect when the map of amended definite location is approved 


Provided, That all those tracts or parcels of land described: in section one of the said 


former approval as to the portions amended, said relinquishment to 


act of October first, eighteen hundred and-ninety, and not included within the metes . | 


and bounds of the land above described, be, and the same are hereby, included in and — 
made part of the Sierra Forest Reserve: And provided further, That the Secretary of | 
the Interior may require the payment of such price as he may deem proper for privi- . 
leges on thé land herein segregated from the Yosemite National Park and made a part 
of the Sierra Forest Reserve: accorded under the act approved February fifteenth, 
nineteen hundred. and one, relating to rights of way over certain parks, reservations, 
--and other lands, and other acts concerning rights of way over public lands; and the 
‘moneys received from the privileges accorded on the lands herein segregated and 


_- included in the Sierra Forest Reserve shall be paid into the Treasury of the United 


States, to be expended, under the direction of the Secretary of the Interior, in the 
eeee ee eed and protection of the forest lands herein set aside and 
reserved, which shall hereafter be known as the “ Yosemite National Park.” 
Sec. 2. That none of the lands pe and in private ownership in the area 
hereby included in the Sierra Forest | 
scrip provisions of the land laws, but otherwise to be in all respects under the laws and. 
oe ae ee forest reserves, and immediately upon the passage of this act 
all laws, rules, and regulations affecting forest reservations, including the right to 
change the boundaries tiereof by executive proclamation, shall take effect and be in 
— force within the limits of the territory excluded by this act from the Yosemite National 
Park, except as herein otherwise provided. _ et eh OR Gg 
Before approval is given any application for right of way affecting 
these lands, the Secretary of the Interior will fix the price for the — 
privilege, and payment thereof must be made. The applicant must. 
expressly agree to enter into a contract to make further annual pay-. 
~ ments for such privilege should the Secretary of the Interior, upon 


-. consideration.of the facts in each particular case, so prescribe. Such 


_- payments, when required, shall be made to the Secretary of the Inte- 

- rior, to be placed to the credit of the special fund provided for in this 
act, to be.expended in the management, improvement, and protec- 

tion of the Yosemite-National Park.  ———sss ee 

_ An applicant for the privilege of transporting persons and material — 
through the reserve to the Yosemite National Park will also be 

required, when in the judgment of the Secretary of the Interior the 


eserve shall have the privileges of the lieu-land © | 
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— convenience of the Pests requires it, to ohio} in the Department a stipu- | 


ie) Interior. 


lation agreeing to transport the cars of any other person or company — 
over its road upon the payment of such reasonable charge as may be _ 
determined upon between ‘the Bae or. hy the. Secretary. e coe | 


| | | PRED. DENNETT, a. 

| , : Commissioner. - 
Approve May 21, 1909. | a 

R. A. Bacinarr, | 

‘Secretary. 
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: | _ RAILROADS. 


Form 1. 


; I, screens? (or diesident) of the - 











company, a6 hereby eae 


- thas the organization. of said company has-been. rae that the company. is 


. STATE. OF 


fully authorized to proceed with construction according to the existing laws of the | | 
_ State (or Territory) of | ; and that the copy of the articles of association (or 





incorporation) of the company: filed ‘in the Department of the Interior is a true and © i‘ 


correct copy of the same. 


_ In witness whereof I have hereunto set my: name and the corporate seal of the — 
. “company. | 


[SEAL OF COMPANY.] 











of the | ‘Copia | 


? Form 2. | 





STATE OF 
County. of — 





sae eae that I am the Sceident of the company, and 
that the following 1 is a true list of the officers of the said com any, with the full name 
and official designation of each, to wit: (here insert the in and official desig- 
nation of each eiicer: ) | | 

i OF COMPANY.] | 














Président of eon 





| For 3. 








, 8st 

| one ‘duly sworn, ‘says he is the ence engineer of on is the person 
employed to make the survey by) the company; that the survey of the said 
company’s line of railroad described as 3 follows: (here describe the line of route as 
_ required by section 10), a length of miles, was made by him (or under his 
direction) as chief engineer of (or as surveyor employed by) the company and. under 
its authority, commencing on the day of , 190—, and ending on the 
day of , 190—; and that the survey of the said line 1 is prey represented 
on_this cae and by the 2 a are field notes. ee 


| _ County of - 
































ees and subscribed to before : me this 





| day of — 7 , 190—. 











[sEaL. 1 Se 
| Notary Public. 
Form. 4, 
me , do heieoy certify that Iam redder of the company; 
that ; ’, who subscribed ‘the accompanying affidavit, is the chief engi- 








neer of es was ee to make the survey by) the said company; that the — 
‘survey oi the said railroad, as accurately represented on this map and by the accom- 
panying field notes, was made under authority of the company; that the company is. 
duly authorized by its articles of incorporation to construct the said railroad upon the 
_ location shown upon this map; that the said survey as represented on this map and by 
said field notes was adopted. by resolution of its board of directors on the —— day 
of 190--, as the definite location of the said railroad, described as follows: | 
| (describe as in Form 3); and that this map has been prepared to be filed in order to © 
- obtain the beneute of the act = eas BREE? March 3, 1875, entitled “AT act, 


795 





ee 


796. DECISIONS RELATING TO THE PUBLIC LANDS: 
granting to railroads the right of way through the public lands of the United States.” . 


further certify that the said railroad is to be operated as a common carrier of pas- 
sengers and freight, a = ee ; 4 











We President of the — Company. - 
_, Attest: . | oe ak : 
[SEAL OF COMPANY. ] ge ; 





) oo gis 
Secretary. 


ay Form 5, 
STATE?OF:— ~; " 
County of 








, S82 . 
—} being duly sworn, says that he is the chief engineer of (or was: 
employed to construct) the railroad of the company; that said railroad has 
been constructed under his supervision, as follows: (describe as in section 10), a total 






































_ length of ———— miles; that construction was commenced on the day of - 
‘190--, and completed on the —— day of , 190—; and that the constructed 
' . railroad conforms tothe map and field notes which received the approval of the Secre- 
tary of the Interior on the —— day of -——., 190—.. + rg : | 
_ Sworn and subscribed to before me this —— day of ,190—. | 
[SEAL. | | | a _ a a 
eT | Notary Public. _ 
Form 6.° 








S ae , do hereby certify that I am the president of the company; 
that the railroad described as follows: (describe as in Form 5) was actually constructed 








as set forth in the accompanying affidavit of - ——--,. chief engineer (or the. _ 


_ person employed by the company in the premises); that the location of the constructed » 
railroad conforms to the map and field notes approved by the Secretary of the Interior 
on the ——- day of ———, 190—; and that the company has in all things complied with . | 
the requirements of the act of Congress approved March $, 1875, entitled ‘‘An act... 
_ granting to railroads the right of way through the public lands of the United States.’’ 


"President of the 














ae 
| Company, 
Attest: . | | 7 ee 

_ [SEAL OF COMPANY.] | os _ p a Sse Ps 
| a 2 ©. : eyo Ss a. Secretary. 





Form 7, 





STATE OF : 
County of -- , $8! “3 . so —- 
| , being duly sworn, says he is the chief engineer of (or is the person . 
employed to make the survey by) the company; that the survey of the tract 
described as follows: (here describe as required by section 10) an area of acres, 
and no more, was made by him (or under his direction) as chief engineer of the company 
(or as surveyor employed by the company), and under its authority, commencing on 
the ——~ day of ———, 190—, and ending on the day of , 190—; that the 
survey of the said tract is accurately represented on this plat and by the accompanying 
field notes; that the company has occupied no other grounds for similar purposes upon - 
_ public lands within the section of 10 miles, from the mile to the —— mile, for. 
which this selection is made; that, in his belief, the said grounds are actually and to 
- their entire extent required by the company for the necessary uses contemplated by 
the act of Congress approved March 3, 1875, entitled ‘‘An act granting to railroads the 
right of way through the public lands of the United States,”’ ~ rust fe 









































‘Subscribed and sworn to before me this day of : ——, 190—, ; | 
Notary Public. 7 


- [sEaL.] as ae ? 





DECISIONS RELATING. TO THE PUBLIC LANDS. » 2497 


Form 8. 











_ an Sain . do hereby certify that I am president of the — 
~ that 








company; 
, who subscribed the accompanying affidavit, is the chief engineer 


__ of-(or was employed to make the survey by) the said company; that the survey of — | 





- the tract. described as follows: (here describe as in Form 7) an area of — acres, 


and np more, was made under authority of the company; that the said survey, as 


tepresented on this map and. by said field notes, was adopted by resolution of its 
xboard on the —— day of- , 190—, as the definite location of said tract for station 





: “grounds; that the company has occupied no other grounds for similar purposes upon — 


os Attest: 


’ public lands within the section of 10 miles, from the mile to the —— mile, for 
which this selection is made; that,.in his belief, the said grounds are actually and to_ 

their entire extent required by the company for the necessary uses contemplated by —_ 

_ the act of Congress approved: March 3, 1875, entitled ‘‘An act granting to railroads. 
the right. of way through the public lands of the-United States.”’ 23, 3% | 














President of the ——— Co pany. a 
_ [SEAL OF compANY.] - | | pee et 
PRS dey oe a 4 | “Secretary, 





te. Ser ag FORFEITURE ACTS. | TT 
The act of June 26, 1906 (34 Stat., 482), declaring the forfeiture 


of the rights of way granted under the act of March 3, 1875 (18 Stat., a8 


482), under certain conditions, reads as follows: 


7 . Be it enacted by the Senate and House of Representatives of the United States of America ae 


~ ain Congress assembled, That each and every grant of aoe of way.and station grounds — 


_ heretofore made to any railroad corporation under the Act of Congress approved March’ - 
. third, eighteen hundred and seventy-five, entitled ‘‘An Act granting to railroads the 


right of way through the public lands of-the United States,’’ where such railroad hag 
. not been constructed and the period of five years next following thelocation ofsaid road, 
- orany section thereof, has now expired, shall -be,-and hereby is, declared forfeited to — 


the United States, to the extent of any portion of such located line now nae “eee 
me 


unconstructed, and the United States hereby resumes the full title to the lands cover 


thereby freed and discharged from such easement, and the forfeiture hereby declared ss 
_ shall, without need of further assurance or conveyance, inure to the benefit of any. 
owner or owners of land heretofore conveyed by the United States subject to. any such 

 . -grant of right of way or station grounds: Provided, That in any case under this Act 


~ where construction of the railroad is progressing in good faith at the date of the SP PEOye, 
of ae Act the forfeiture declared in this Act shall not take effect as to such line of | 
railroad. 9 a vs etn in Oe 


The forcibire of such rights of way was further declared by the act. ce ms : - 


of February 25, 1909 (Pub. No. 260) in the following language: — 


Beit enacted by the Senate and House of Representatives of the United States of America cs 


in Congress assembled, That each and every grant of right of way and station grounds © 


_. heretofore made to any railroad corporation under the Act of Congress approved March. .. ©. 
_ third, eighteen hundred and:seventy-five, entitled ‘‘An Act granting to railroadsthe = 


tight of way through the public lands of the United States,’’ where such railroad has. 


- not been constructed and the period of five years next following the location of said. . 


road, or any section thereof, has now expired, shall be, and hereby is, declared for- . i 
.. deited to the United States, to the extent of any portion of such located line now | 
-. remaining unconstructed, and the United States hereby resumes the full title to the 


lands covered thereby free and’ discharged from such easement, and the forfeiture 
hereby declared shall, without need. of further assurance or conveyance, inure to the 
— benefit of any owner or owners of land heretofore conveyed. by: the United States 


subject to any such grant of right of way or station grounds: Prowded, That no right of 
_. way on which gonstruction is progressing in good faith at the time of the passage of this 


|. Act shall bein any wise affected, validated or invalidated, by the provisions of this Act, | 


Absence, Leave of. Page. 


See Residence. 


Accounts. 


Order of June 1,. and instructioris of June 
10, 1908, relative to method of keeping... 45, 46 
Paragraph 31 of instructions of June 10, . 
-'1908, respecting notice of allowance or ap-— 
-proval of Bppleahious:; entries, proofs, etc., 


GMb BGs. sek wa ces Vensatidads ideavevdeuess 60 
_ Circular of March 17, 1909, rélative to de- . 
posit of public moneys by receivers... ....- 495 


Circular of May 24, 1909, relative to un-~ 


earned fees and other trust funds........-- 708. 


Adverse Claim. 


See. Mining Claim. - 


~ Alaskan Lands. 


_ Circular of - uly” a: 1908, relative to coal i 
: lands sect i ceiege chien te ND eres te oe 20 
Regulations of December 29, 1908, relative 
to rights. of Indian occupants on Alaskan 


ines town sites: .... bem Soeeest ech aca eee esces 337 


Paragraph 27 of regulations of April 12, 
1907, relative to coal lands in. Alaska, 
amended... scisssscivotantuptiadaesaceoe’ 508 

- Circular of April 28, 1909, ee actofMay | . 


_ 17, 1906, respecting allotments to Indians or. os 
. BEskimo...... Dus ence ee hate SCR Re mao datinn 615 


Paragraph 8 of ions of August i; 
‘1904, concerning native occupants of town 


” sites, amended.........22-2.000-eceeeeeeee 334 | 


. The issuance of patent for a town site. in 
- Alaska embracing lands claimed and occu- 


_ pied by Indians: does not convey titie to 


lands in. the actual. use and occupancy of *: 


. the Indians or claimed by them at the'date. ~ 


of the act of. May. 17, 1884, so long as Such . 
occupancy continues, or authorize the trus- 


.tee to convey title to the Indian occupants; . Mea | 
: Amendment. 


nor can such lands be subjected to.taxation _ 


‘or charged or burdened with any obligation 


or ineumbrance: that could not: lawfully be. 
imposed upon eunhe lands of the. United ae 


A railroad < company by the 2 construction _ 3 
and maintenance of a. line of railroad upon: 


public lands in Alaska ‘under. the Tight-of ° 7 e 
ofan application prior to the date of the offi- 
ce — cial filing of the plat of. auyey in the local sete 


: way provisions of the act of May 14, 1898, 
” acquires. merely an easement; and where 
any of the lands traversed by its line ofroad — 
_ are Subsequently embraced within: a town 
‘site and become town: lots, the company is 
' not, by reason ofits right of way, an “‘occu- . ~ 
pant”’ of such lots within contemplation of . 
¢ Seguin 11 of the act of. sammie 3, 1891, and as 


“Allotment. = 


== such: entitled to atin the same, nor has | 
_.it any such rights as will prevent other ap- 


me propriation of the lots subject to the viel of... 


WY Series eevee waded we wececemietceneeeceas 264. | 
‘Under the terms of the act of May 14,1898, . 

asamended by the act of March 11, 1908, the 

failure of the Alaska Pacific Railway. ‘and 


Terminal Company to complete the first20- | 
mile section ofits road within one year after. $a 
the definite location of said section and to . — 


file a map showing the definite location of ke 
an. additional 20- mile. section: within the 


time fixed therefor, constitute a forfeiture 


of the rights granted to the company by said 
acts, without further action or declaration,  _ 
_ and the reservations of lands for the pur- 

poses of such rights of way have therefore. - 


ceased and become null and void... safes wa 555 . he 


The filing | of a map showing. the definite: 
- location of several disconnected. fragments 
*. of road, amounting to 20 miles in all,.none of. . 
which is coterminous with the portion of 
the ‘road. theretofore definitely located, is ~ 
not a compliance with the provisions of the ~ 
-act.of May 14, 1898, requiring. the filing of . 
. Maps showing | definite location in. 20-mile. . 
sections... . ania aieiere eens Cis eee iedeveeeds DOD 


| Alienation. ; 


Where one is. induced by. svibther to.con- 
tract for disposal of a part of a homestead. 
entry, ignorant of any violation of law, but . 
on learning the illegality of the contract vol- | 
untarily rescinds it, the entry. ‘will not be 
-. canceled on a contest charging such fraudu- _ 
- Jent contract, instituted by the pany: who 
induced it......cieccsces. eat a a wie ian lieceh 677 


See Indian Lands. 


“See Entry. 


| ‘Application. : 


Circular of September 12, 1908, relative to: 
‘segregative effect of soldiers’ additional ap- . 


No rights are acquired by the presentation 


~ The filing of an application under the tim- — 
‘ber and stone act, for land subject thereto, 
and to the completion of which the Govern-. . 
ment interposes no obstacle, exhausts the ; 
right of the applica under that act......-- 145. 


eee a, Ge 


DUGAHONS sit uc sntnae faa eularees ice. jut LOO 


800 


"Page. 


No such ight are saouiited by the mere 


filing ofa timber and stone sworn statement — 
as will upon the death of the applicant prior 
to notice, ‘proof and payment descend to his — 


_ Where the first legal applicant fora ae C- 


‘ular tract of land after the opening presents - 


a timber and stone declaratory statement 


_ therefor, it should not be suspended until — | 
the expiration of the ninety-day period to 


await the assertion of a possible settlement 
- claim for. the same land, but should be 
placed of record and proceeded with in the 


usual manner, the date for the submission of 
proof thereon, however, being. set, beyond — 


the ninety-day: period; ‘and any subsequent 


- applicant for the.same land, claiming prior - 


settlement thereon, should be notified of the 

conflicting timber and stone application and 

a hearing ordered upon the allegation of 
- prior setilement...-.-. 2.1... ence dense cece 


Where two or more applications for the 7 


same tract of land are held to be simultane- 


ous, any, question as to whether they were in — | 
fact simultaneous is waived by appearance - 


and participation i in the biddin gfor the right 
to enter without protest . 
Where the right ofentry as : between simul- 


eewer ee ee ee eee 


taneous ‘applicants for the same land is’ 
_ awarded to the highest bidder, andtheappli- | - 
_ cant making the highest bid fails to pay the . - 
amount bid by him, within the time fixed — 
by the local officers, the next highest bidder - 


should thereupon be awarded. the Tight « of 


Approximation. o | 


See Entry; 


Homestead, sub-title Soldiers’ 
Additional. 


‘Arid Land. 


See Reclumation. 


Arkansas Sunk Lands. 


The unsurveyed lands in the basin of the 
St. Francis River, State of Arkansas, lying 


beyond the exterior lines.of the adjoining 
' surveyed townships, and commonly known — 


. as the “sunk lands;”’ are held.to be.public 
lands of the United States and directions are 


fis _ given for their survey With a view to i 


under the public land laws.....-.........- 
Departmental decision: of December 12, 
1908, holding that the unsuryeved ‘‘sunk 


2a | 


| INDEX. 


161 


476 





lands” in the basin of the St. Francis River, © 


State of Arkansas, are public lands of the ._ 


‘United: States, adhered to on review._..... 


The order in that decision directing the . 


~ survey of such lands with a view to disposal 
thereof under the public land laws, does not 
contemplate the correction of any of the lines 
of the former survey which. may have been 
properly surveyed, and if any of the mean- 


| Attorney. 


The fact that an intermediate assignor of — 
soldiers’ additional rights guarantees | the 
same, is not sufficient reason for recognizing 


him as attorney for applicants to locate such 


rights, unless an appearance is filed in each 


case showing authority to represent some 
party in interest therein..::.......0.-----. 


Carey Act. 


See Desert Land. 


| Certification. 


‘See Patent. 


Circulars and Instructions. 


Bee Table Of, page XX. 


eee: 


‘See, Naturatization, 


Coal Land. 


' Cireular of July 11,. 1908, relative to coal 
lands in Pe: Senet Se Pe ee tee 

Circular of. March 25, 1909, under act of 
March 3, 1909, respecting suuaoe rights of 


Regulations of April 10, 1909, governing 


classification and valuation of coal lands... 


Instructions of May 8, 1909, with respect. . 
to nonmineral applications for lands with- 


drawn or classified as coal... ..... scteseteie sere 
The ‘mere penetration of a bed of coal by: 


ee ee 


Page. 


‘674 


653 


means of 4 drill so small that the work can - 


not be utilized in the mining of coal from the. 


Jand is not in itself the opening and im- | 


proving of a mine or mines thereon within _ 
the contemplation of the statute, and a pref- — 


erence Tight of entry is not mherepy ac- 


The office of the declaratory statement is 


not to create, but is solely to preserve, a . 


preference right of entry, theretofore ac-- _ 
quired by the opening and improving ofa — 


Nemo vr ew eee ee eee tee ee 


-. mine or mines of coal; and if the right does’ 
. not exist, the declaratory statement has no. 
office to perform and is without ee or ef- 
fect for any purpose 


Confirmation: aa 


_ Timber.and, stone entries under the act of 


_ June 3, 1878, do not come. within the pur- . 
-. view of the proviso to section 7:of the act of | 
_. March 8, 1891, and action upon such entries 

_ isin no wise affected thereby .. 


181, 
Any proceeding initiated by the land de- 


564 


partment before the-expiration of two years 


- from the issuance of final certificate, calcu- 


lated to test the validity ofan entry and the 
claimant’s right to patent, is sufficient to 


bar confirmation under the proviso to sec- 


dered lines of that survey are found. actually . 


~ to extend to the edge of permanent bodies of 


water they will not be disturbed. 22 oa cue 


tion 7.of the act of March 3, 1891. 
A direction by the General Land Office to 


a special agent to investigate a particular. 


entry, followed by an investigation by. the: 


special agent and. request by him that the — 


‘entry be suspended to await his Teport, all © 
_ within two years after the issuance of the. 


| ae 


Page, 


‘anal certificate, will bar confirmation of the 


entry. under the proviso to section 7 of the — 
_ act of March 3, a0) a eee ete 


A direction to a special agent of the land 


department to. investigate an entry, within © 


two. years from the issuance of final certifi- 
cate, followed by an investigation and re- 
port by a difierent. special agent after the 
expiration of the two-year period, is sufii- 


- cient-to prevent: the interposition of the bar 


created by the proviso to section 7 of the act 
of March 3, 1891, provided the investigation 
‘and report are in furtherance of the direc- 
tion given within the period of limitation 
and part of the same proceeding.....------ 


167 


Fake general order suspending all entries of a" © 


specified class within a given territory will 


not bar confirmation under the proviso to 


‘section 7, act of March. 3, 1891, but. there - 


‘ Toust be a direct chargo against each partic-. 


ular entry, or they must be specificaily list- 
ed for investigation within the two-year pe- 
riod, in order to stop the running of the stat- 
ute. (Overruled, p. 618)........---..-1--- 


90 


_ The order.of March 26, 1903, directing the - 


- investigation of all entries within the former 


Siletz Indian Reservation, on the ground © 
. of supposed fraud in connection therewith; © 


together with the subsequent actions by the 
-Jand department with respect. to such en- 


tries taken within the two-year period, are. 


sufficient to bar the operation of the Proviso 
to section 7 of the act of March 3, 1891..... 
_ After the. expiration of. the two-year 
- period fixed by the proviso to section 7 of 


the act of March 3, 1891, a stranger will not. 


be allowed to intervene and take part as 


plaintiff in the prosecution of a proceeding 


commenced by the Se Crgenmeny within that 


The -proviso’ to section 7 of the act. of 


618 | - 


663. 


March 3,.1891, was not intended to operate _ 


as a conveyance springing up at the expira- 


tion of two years from the date of the issu- 


~ ance of final certificate, nor as confirming or 


validating an invalid entry; but merely to’ 


limit the time within which proceedings. 


may be instituted before the land depart-- 


- ment looking to the. cones of final 


- Where, therefore, an entry is allewed 


181. 


without authority of law, asin this case for, 


‘unsurveyed land, the mere lapse of two 
years after the issuance of final ‘certificate 


does not have the effect to cure the inva- 


The proviso to section: 7 of the act of 
‘March 3, 1891, does not preclude proceed- 


181 


ings subsequent to the expiration of two | 
years from. the issuance of final certificate — 
with a view to investigating. and determin-— 


ing the Imown character of the land at the 


date of final entry, and canceling theentry - | 
- should the evidence show that the land was. ~ 


at that time One to be chiefly valuable 
for coal.....---. sxe ioeka wagon ea aaweoe eigen 


53566—voL 37— 0851 


Goiltest: 
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Where one of several ing of a deceased 


. ‘contestant makes entry, in the exercise of 


- the preference right, for and in behalf of all 
the heirs, a contest against such entry must 
“make all the heirs parties, and notice thereof - 


_ must he served upon each-and all of them. . 


_. The failure of the notary public to attach” 
his sea]_to the jurat to the affidavit filed as: - 
the basis for the service of notice of a contest 


~ by publication, upon which affidavit publi- 


cation was made, was a mere clerical error, - 
‘subject. to correction at any time, and did 
not deprive the local officers of jurisdiction 
to proceed with the contest. buen Geta eia aoa 


Where after the conclusion of testimony ae 


on behalf of contestant the contest is, on 
motion, dismissed for want of jurisdiction, 
without any evidence having been sub- | 
mitted on behalf of the entryman, but is 
subsequently: reinstated without notice to 


the entryman, no action. affecting theentry .— | 
- should be taken in the contest proceeding 


without affording the entryman an. oppor- 
tunity to submit testimony in his behalf. . 
Where a contest is filed in collusion with 
an entryman for the sole purpose of gaining 
-time to sell a relinquishment and obstruct 
a possible later contest, and prior to the con- 
‘summation of the collusive scheme a second 
contest is filed charging such collusion and 


the entryman’s failure to comply with law, | 


and at a hearing duly had after notice to all. 
parties the allegations of the second contest 


are sustained, the second contestant is en-— 
titled to a preference right of entry, not- — 


withstanding a prior application to enter | 
filed on relinquishment of the entry under 
attack and with. knowledge of the second 
GOLtASE neces sds en seh oath waeke imamate os 


Contestant. 


The act of May 14; 1880, does not confer ; 


“upon a successiul contestant a vested right © 


to enter. the land, but merely a preferred 


- sight of entry for thirty days as against | 


everyone except the United States.......- 
Where after the cancellation of an entry” 
as the result of a contest, but prior to exer- 
cise by: the contestant of his preferred right, 
the land is withdrawn for inclusion within 
a national forest, the contestant’s preference » 
right is thereby defeated..-....-..::---..- 
The preference right given by section 2 of © 


the act of May 14, 1880, isin the natureofa. - 


reward to an informer, and to entitle a con- 
testant to claim the benefits of the offer. 


thereby made it must appear that he has 


not only contested an entry and paid the | 
land office fees in that hehalf, but it must 
further appear that he has ‘procured the 
cancellation”? of the entry.....-..-.---.--- 4 
Where after the filing of an affidavit of 


.. contest a relinquishment of the entry is 
‘filed and a stranger to the record is allowed. 


to enter the land, the contestant, in in- 
stances where the allegations of the affidavit — 


Page. | 


802 


are sufficient if proven to* require the can- 


INDEX. 


Page. 


cellation of the entry, and actual notice | 


to the contestee does not appear of record, 
should be notified-to submit affirmative 
proof that the relinquishment was the 
result of the contest, with due notice to the * 
second entryman, who may present any 
counter showing upon this question he may 


Where it affirmatively appears of record 


that the contestee had actual notice of the- 


contest before the. filing of the relinquish- 
ment, or where notice was by publication 
and was posted and published in accord- 
ance with the rules of practice, or where, in 
_ the absence of record notice the contestant 
establishes actual knowledge of the filing of 


_ the affidavit of contest on the part of the 


contestee, or some one in privity with him, 


prior to the filing of the relinquishment, it. 


will be presumed as matter of law and fact 
that such relinquishment ¥ was induced by 
THE CONTEST sw:c56-6.0 sins Seg das oP e emesis eolewe 

When the contestant shall have estab- 
lished to the satisfaction of the land depart- 
ment that a relinquishment of the entry 


under contest was induced by such contest, - - 


he thereby brings himself within the con- 


ditions of the offer extended to him by said | 
act, and will be. recognized to claim the . 
privileges thereby accorded, even as against . 
an entryman who inadvisedly secured the - 


relinquishment of the former entry and in 


'- good faith filed the same and himself made. 


entry of the land in ignorance of the pend- 
INS COULCS bac. et:t. Bice ctaie tnd weaeiateig waco 


Where a-second contest is filed charging ; 


collusion in a prior contest, notice thereof 


‘should be issued and served upon theentry- - 
-man and the prior contestant and the second 


contestant permitted to participate in the 
hearing upon the first contest by introduc- 


ing evidence to support the charges made ~ 


Should the entry in such case be relin- 
quished prior to hearing on the first contest, 
notice of the cancellation of the entry should 


be given both contestants, and in event ~ 


both apply: to enter within the preferred 
right period, the junior contestant should 
‘be given opportunity to prove the charge 
of collusion and thereby defeat the prefer- 
ence right of the first contestant. ........... 

Where the affidavit of a junior contestant 
charging collusion is not filed until after 
hearing upon the prior contest, andthe entry 
is canceled as a result of the first contest, the 
junior contest will wholly fail; butthe junior 


~ contestant is not thereby precluded from at- - 
tacking the application of the successful con-— 


testant to enter the land, upon the ground 
of collusion or any other valid cause, should 


_ the latter attempt to exercise a preferred . 


i. ces of ea A catia ste ee alate cuket 


gad: 


Under a ‘second contest - ‘suspended to 


await disposition of a prior contest against. 


the same entry, the second obntestant: upon 


relinguishment of the entry after dismissal 
of the first contest for want of prosecution, 
is entitled to a preference right of entry, 
regardless of the fact that the first contestant 
was allowed thirty days within which to 


apply for reinstatement of his contest and: 


within that period filed the entryman’s 
relinquishment accompanied by his appli- 
Gatton to Mier visvecacuseneecaee ten veadag 

Where at the time of tendering his appli- 
cation to enter or locate land covered by an 
unapproved railroad indemnity: selection 
the applicant questions the validity of such 


. selection, and procures its cancellation, he 


560 |. 





does not thereby acquire a preference right 


plication determined on its merits,-and in 
event it is properly rejected he can not set 
up anew and independent right or claim to 
the prejudice of intervening adverse Hen 


‘Desert Land. 
GENERALLY. 


_ ofentry, but is only entitled to have his ap- _ 


65 


Lands that one , year with another for a. 


series of years will not without artificial ir- 


_rigation produce reasonably remunerative 
- erops are desert withm the meaning of the 


desert land law...-..... Dusketcueeurseueie es 
_ Lands situated within a notoriously arid 
or desert region, and themselves previously 


- desert within the meaning of the desert-land 
-. law, do not necessarily lose their character 


as desert lands merely because of unusual — 
rainfall for a few successive seasons their . 


productiveness was increased and larger: 


crops were raised thereon; and under such 
circumstances a strong preponderance of 


‘evidence will be required to take them out 


of the class of desert lands 


One who makes desert entry of such lands 
must, however,clearly show, in submitting 


proof, not only that he has the right to a. 


sufficient supply of water to successfully 
irrigate the lands, and that the system of 


ditches is adequate for that purpose, but 


also that the necessary supply of water has 
been actually used on said lands in a manner 
to prove the beneficial results. .........---- 


ENTRY. 


Regulations of November 80, 1908, govern- 
ing desert land entries and proofs.........: 
Paragraph 38 of instructions of February 
29, 1908, governing amendments of original 


entries, construed to embrace desert land ° 


entries..........- 


43 


One: who after attempting to perfect a- 


desert-land entry taken by assignment re- 

linquishes the same in the face of charges by 

a: special agent is disqualified to make orig- 
inal paraes of the same tract................ 


— 
. ‘Acorporation composed ofindividuals, all 


of whom have exhausted their rights under — 


- the desert-land law, is disqualified to. take 

the assignment of a desert-land entry....- . 567 
..The character ofland at the date of desert- 

_. land entry: thereof controls in determining 

whether. the land. is subject to such entry, . 

and the fact that the entryman purchased 


the -improvements.of.a -prior desert. sacle fa 


_. man for the same land does. not entitle him... 
to have the character of the land deter- 

mined as of the date of the prior entry...... 89 
An expenditure for ‘disking” land. em- 

‘ braced in.a desert-land entry, with a view - 
to planting the same to crop, may be ac- 

cepted as equivalent to first plowing of the 
soil, where the land is of such character that 

- disking is the best practical way of prepar- 

ing it for crop and the method usually em- . 
ployed in that vicinity, and the entryman — 

_is entitled to credit therefor toward meet-. 

ing the requirements of law with ae toa to 


annual expenditure.....-...2..2..-----2.-- 75 | 


Section 3 of the act of March 28, 1908, au- 
thorizing an extension of time within which | 
a desert-land entryman may make proof of 
reclamation and cultivation, contemplates 
that unavoidaie delay in the construction. — 
of the irrigating works: ‘by means of which 


aa 


the entryman intends toconyey waterupon ~*~ 


_his Claim is the only ground upon which its — 
provisions may be invoked; and in the ab- 

_ sence of some actual, tangible work in the 

- way of an irrigation system. on the claim, a 

- ‘Imere intention, or even contract, to obtain - 
water from an irrigation system in the fu- 
ture, in-event the practicability of such 
system be demonstrated by actual test, is. 


. not sufficient to warrant the extension all- 


| thorized by the act...... cuincaatetaadoeteioaoe 
_ The instructions of July 26, 1907, to the. 
effect that where a desert-land entryman — 
can not at the date of his entry take the full © 
quantity of land allowed by Jaw, because of 
entries. or filings covering the adjacent 
lands, but at that time clearly indicates his 
‘desire and intention to take certain of such 
lands, and immediately takes steps which 
result in clearing the record as to the tracts 
desired; he may thereupon be permitted to: 
_ enlarge his entry by including such tracts to 
the. extent of the full area allowed by: law, 
_. contemplate that the proceeding to clear the 
_. Tecord as to desired adjacent lands shall be -— 
initiated promptly, and can not be invoked 
where there is any considerable delay in ~ 
taking the initiatory steps With a view to . 
clearing the TOCOR aiden aia . 369 


| STATE SELECTIONS. | 
Tnstructions of March 9, 1909, relative to 
- inspection of: lands eriecies under Carey . 


ROG on ds teen acts een emus . 489 | 


Regulations of ‘April 9, 1909, governing se-. 


- lections under Carey Act ..............-.-.. 6241: 


INDEX, | 








a ‘Page. 
“Tosteadtinhs governing the extension of 
time for irrigation and reclamation’ plants, 


~ under section 4 of the act of August 18, 1894, 
as amended by section 3 of. the act of March 


Entry. 


See Deseré Land; ‘Homestead. 
_ Circular’ of ‘April 22, 1909, governing 
| ‘apniendinen ta a aide et ce cced tect beskieets G55 
- Where two settlers. prior. to. survey agree 
as to aline separating their claims, and after 


_. survey it is found that their improvements 
_ areon the same subdivision, theland depart- 


ment may, under its general and super-. 


| -visory power, permit them to make joint 


entry of the land or alloy w either to make 


. entry of the tract on condition that after 


. completion of title he convey to-the other 


the part set off to him by the agreed line... 141 __ 
Equitable Adjudication. 


After the passage of the act of. March 2. 
1889,. withdrawing the public Jands.of the 
United States, except in the State of Mis- — 


. souri, from private sale, the land depart- 


Tent was without authority to permit pri- 
vate cash entry for lands outside of that 


: State, and an entry_so-allowed is not subject 
to confirmation by the hoard of equitable. 
“adjudication... Leis eae) irk Bebe canteen eiee O85 


A private cash entry allowed prior tothe 
act of March 2, 1889, for Jands which had 


never been offered at public sale, is void and 


not subject to confirmation by the board of 
equitableadjudication, notwithstanding the 
land should theretofore have been offered 
but through inadvertenee was omitted from . 
the offering......... Sokal pedeae Saureatte wee 283 


\ 


Fees. 


-Fees for executing aMdavits and cones . 
MHIGHS yonlasaegs tases to Aa see tae 236 
Fees. for reducing jestiniony. in- contest 


| PIOCEC ONES xe sce ads este e ide Set sae 602 
Forest Land. _ 


‘See Reservation, 


Hawaii. 


.. The public land laws of the United States: 
have no application in the Territory of Ha- 
waii, nor has the Secretary of the Interior. 
any appellate jurisdiction to review the ac- 

. tion of the territorial officers with respect to 


public lands in that Territory......-...2.. 18 
Homestead. | 


_ GENERALLY. 
Revised circular of snggestions to’ home- 


ShOAdeIS ya5.5-teechuvabic pode <c<asenwacn ec $35. 


‘The term ‘‘one quarter Section”’ in section 


"2289, R. S., fixing the maximum area that 


may be taken as a homestead under ‘that 
section, contemplates 160 acres, and an en- 
try under that section must be: limited to. 


approximately that number of acres....... 330 woe 


803 | 
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Applications under that section seen 
' ing in-excess of 160: acres may. be all 
where. the excess is: less: than the. ae 
: would be if the smallest legal subdivision 
were eliminated 


ee ee 


eles 
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330. 


A transfer of land by an n intending home- ° 


- Steader with a view to removing the dis-- 


‘qualification. resulting from the ownership : 


of more than 160 acres wil! not be held effect- 
ive-for that purpose unless actual and in 
good faith and evidenced by such facts as. 
- show that it is not a mere collusive aexi ice 
to evade the law........ 2S cane are he 


176 | 


INDIAN. 
The acts of March 3, 1878, and July 4, 1884, 
known as the Indian homestead acts, confer . 


‘Page. 


upon Indians, as such, who locate or settle — 


upon public lands, or those not living upon 


a reservation, and who have severed their. 


tribal relations, the right to make home- . 


stead entry as fully as citizens of the United 


States, except that for a certain specified 


- time after the issuance of patent they are de- 
_ prived of the power to alienate the lands... 


In estimating the acreage of an ‘undivided 


fractional interest in real estate for the pur- 


pose of determining a homestead applicant’s | 


proprietorship: within the meaning of sec-. 


~ tion 2289, R. $., as amended by Section 5o0f 


the act of March 3, 1891, he shall be charged 


with that portion of the total acreage of the. 


_ Jand owned by him in common with others _ 


which is represented. by the fractional ex 


tent of his undivided interest Faieheers sce oe 


ENTRY. 
Circular-of September 11, 1908, amending. 


“paragraph 3 of instructions of J ay 2, 1907, 


relating to second entries....-.....-.-.---- 


The filing of an unconditional relinquish- . 


ment operates co instanti to terminate the 


160 


entry, which is thereafter no obstacle to the | 


making of a second entry by the entryman, 
notwithstanding it may remain uncanceled 
Ol POCOPG ..6 oo eke deehe eee teuiewosde ot 

A homestead entryman who disposed of 
the improvements upon his entry for a con- 
sideration and. accompanied the sale by a 
- relinquishment of the entry is not entitled 
to the right.of second: entry under either the 


_ act of. April 28, 1904, or the act of February 8, | 


No such right was acquired By a mere ap- 
plication to enter, without settlement or 
‘improvements, prior to the act of February 
8, 1908, as will overcome the equities of a 


506 - 


bona fide settler who at the time of such ap- _ 


plication was maintaining an actual resi- 
dence and had made valuable improve- 
ments upon the land, and who is qualified. 


- under the provisions of that act to make a 


second eniry, especially in view of the fact 
that he had a prior pending application for 


the same land, supported by a showing . 


tending to evidence that hein fact had never 
had the benefit of the homestead right. _... 
HEIRs. 

The heirs of a Sadensed homestead entry: 


-.man who during his lifetime failed to com- » 


- ply with the law, may complete the entry 
by either residing upon or cultivating the 
land ior the full period of-five years, if suffi- 
. cient of the lifetime of the entry remains for 
that purpose; or. may commute upon a 
showing of residence and cultivation for 


fourteen months, but. can not commute | 


upou a showing of cultivation alone...... 


519° 


By virtue of the provisions of the sixth 


_ section of the act of February 8, 1887, every . 
' Indian who took an allotment under that 


act or Under any other law or treaty, as well 
as every native born Indian who takes up 


his residence separate and apart-from his. 
_. tribe and adopts the habits of civilized life, 
becomes a citizen of the United States. 
and entitled to all the rights, privileges and 


immunities of such citizens, including the 


privilege of menos entry under the home- 


SUCRU OW Sook ee heketee Sat tes eeedaeme 


219 


219 


Where an Indian entitled under the pro- r 


‘visions of the act of 1887 to make homestead 


entry as a citizen of the United States, 
makes an Indian homestead entry, upon 
which a trust. patent issues, he may, upon 


application therefor, have the trust patent 


canceled and patent under the. general 
homestead las substituted therefor........ 


SOLDIERS’ ADDITIONAL. .- 
The fact that an intermediate assignor of. 


soldiers’ additional rights guarantees the — 


same, is not sufficient reason for recognizing 


him as attorney for applicants to locate such 


rights, unless an appearance is filed in each 


case showing authority to represent some.» 


party in interest therein 
Where an application to make soldiers? 


O74. . 


additional entry is rejected solely for want | 


of satisfactory proof of identity of the soldier 


and the entryman, and. the claimed right is. 


-not found to he invalid, the owner thereof 


is entitled to have the additional right pa- 
pers returned tO Nims..625. cope eee ecoeess 
' A mere power of attorney is locate a sol- 


142 


‘diers’ additional right and to sell the land . 


located therewith does not invest the attor- - 


ney in fact with any right except as agent 
for his principal, and the death of the soldier 
prior to location of the right under such pow- 
ers constitutes a revocation thereof and the — 


right remains an asset of. his estate. ._...... 
Where, however, the soldier disclaims. all” 


right to, or interest in the proceeds of the. 


sale under the power, in consideration of a 
cash payment, he thereby. divests himself of 


same in his assignee with power to sell and 
assign WHE TIQNG. oie acter ese sac teacgsteakes 
Upon the death of a soldier entitled to an 


additional entry under section 2306, R.S., 


leaving a widow and minor children, the ad- 


_ ditional right, under the provisions. of sec- 
tion 2307, R. 8., passes to the widow; hut 


all his right, title and interest and vests the _ 


117 


| : | INDEX: 


Page. 


if she remarry without exercising the right; . 

it. thereupon goes to the minor children, 
without liability to divestiture i in event the 
widow again become sole. ....-- rein Seamless 


_ The widow of a soldier who made. home- es 
stead entry in her own right for less than 160 — 


acres and remarried prior to the adoption 


of the Revised Statutes is not entitled to an -. 


_ additional entry under the provisions of sec- 
tion 2307, R..S., notwithstanding she may 
again have become a widow and was unmar- 


‘tied at the date of the adoption of: ‘such: 


‘statutes. da Perr aa cast karaitaatne al eae ete 
Where a soldiers’ additional ineadond is re- 


475 | 


- linquished as to a portion of the land em- . 


braced therein, because of insufficiency of 


the base offered, substitution of other base 


for such relinquished portion, as of the date -.— 


of the original application, can not be al- 
lowed in the face of an pater vemne with- 


| _ drawal for forestry purposes. ; . sBusid deters - 


A homestead entry based upon an opie 


cation. executed before a commanding 


officer of the United States Army, under 7 


_ section 2293, R.5., at a time when the appli- 
cant was no-longer in the military service, 
is not for that reason void, but voidable 
merely, and furnishes a sufficient basis for a 


- soldiers’ additional tight under section — 
2306, R.S...-.. sci onan eS Pac Resa 2 


The record of the United. States relating 
to the enrollment, muster, and discharge of 
members of its armies must control mall 
actions of the departments of the Govern- 
- ment; and the fact that a State record with 
‘respect to the service of a soldier does not 

agree with the United States record can not 
be considered as in any wise impeaching the 


- record of the Government: ee eee ee 4 


‘The right of additional entry conferred by 


section 2306, R.S.,is dependent upon serv- 
’ . ice forninety dave by the soldier; and there 


is no authority for crediting him with the 


term of his enlistment where he was dis- |. 


. charged for Cisabulity. before htc: ninety 
days......- Boheme Re Beste aaeeaes . 
By the allowance of entry upon a soldiers’ 
additional location the additional right is 
merged in the land, and upon cancellation 
- of the entry title to the oe vests solely in 
the entryman or his BSSISNS x deems wes os eles 
Where an entry allowed upon a soliders’ 
-additional right was canceled, recertifica- 


tion of the right, even though otherwise 


proper, will not be made except upon satis- 
factory showing that no sale of the entry 
was made prior to cancellation, or if made 


that the right was reacquired and is’ ‘vested . 


in the person seeking recertification... .. 
Where one entitled to a ‘soldiers’ addi- 
tional right of 80 acres under-section 2306, 
R. 8., based upon an original entry can- 


|  celed upon relinquishment, was permit- 


_ ted to make a second homestead entry for 
80 acres, at a time when there was no law 


_ authorizing second homestead entries, and 


588 


104 » 


712 | 


: fi 


rat 805 


additional Tight .. Ss. .cve cececlS chee acs 
The -law does not onteniplate: and the 


Page. 

2 patent. alae issued upon such entry, it 
will be regarded as having been made in the . 
. exercise of, and as Sr eeusune: the soldiers’ 


Department has never authorized or sanc- | 


tioned, the location of. combinations - of 


fractional portions of different soldiers’ » 


additional rights in-such manner that by 


aid of the rule of approximation an amount — . 


ofland only a trifle less than double the area 


of the combined rights: might thereby be: 
taken; and locations so made are therefore. 


not entitled to equitable consideration on 
the claim that they were made in faith of 


departmental construction of the law re on 


‘Commuration, | | 
' A second homestead entry aie under 


28° 


‘the act of April 28, 1904, which forbids com- — 
mutation of entries made thereunder, may — 
be perfected under the act of Februfiry’8, | 


“8 1908, which permits commutation...... bike 
The provisions of section 9 ofthe act of = 
_ May 29;°1908, protecting commutation en- . 


tries where final certificate. issued upon 


| proof showing residence for at least eight 
_ Inonths within the year immediately -pre- 


660 


ceding the submission of proof, contemplate | 


substantially continuous presence upon the 
land for an aggregate of a months during 


7 that VOR oe i aeheuconmmedenerecwecdeem ed 
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A bom estead entry made with no inten- x 


~ tion "of establishing a permanent bone fide 

- home upon the land, but merely with a 

- - view to submitting a showing sufficient. to 
support commutation, must be canceled, 


notwithstanding the proof offered shows 


full technical compliance with respect to 
- inhabitancy of the land for the period ordi- 
_ narily required in commutation cases. ..... 
The purpose of the homestead law is the. 


donation of the publiclands to actual settlers 


seeking to establish bona fide-homes thereon, 


and the provision respecting commutation - — 


-in no wise changes that purpose but merely 
affords a means of commuting further resi-. 


dence to cash in meritorious cases lawfully 
initiated and prosecuted to ane date of com- 
mutation eae UL aePeticaneecaeassaece ceees 


-Acrs or Apri 28, 1904. 


1. Kinkaid Act. | | 
‘Regulations of October 28, 1908, under 


SIMRO ACU. cs Satevesn celaee earns Sul 
A former homestead entry outside of the: 


territory described in. the act of April 28, 


en + 


225 


1904, commonly known as the Kinkaid Act, 


is no bar to an entry under-the provisions. 


of that act of a tract which, together with 
the land in the former entry, shall not ¢ ex- 


ceed 640 acres... 22.2222 eee ee eee eee eee e 


Persons who had made homestead entry 


171 


within the area withdrawn for irrigation : 


purposes under the provisions of section 1 


ofthe act of April 28, 1904, commonly known 


as the Kinkaid Act, are upon restoration of 


806 


_ = | Page. 
the withdrawn lands to entry entitled to 
the preference right to make additional 
entry granted by section 3 of said act, for a 


_.period of thirty oye from the date of. resto- 


PAUOH eee eis ii ey waned ae 197 
2. Second and Additional ne: 
‘The act of April 28, 1904, does not require. 

that the right of additional entry accorded 

by section 2 thereof. shall be exercised prior 

to completion of title to the original entry, 


and the fact that the originalentry wascom- — | 


muted prior to the filing of the additional 
application in no wise affects the additional 
right; provided the applicant at that time - 
continues to own and eooupy the origina) 


ENLARGED Hommerean. 


Circular of March 25, 1909, concerning 


enlarged homesteads..:.........0-...---00- 546 
Instructions of May 21, 1909, relating to 

additional entries under enlarged home- 

SCR ACT ae ss sc share esewacatineeccuouins .. 697 
Instructions of May 24, 1909, with respect 

to form 4-003 in connection with enlarged | 


homestead applications............-..--.+. 707 | 


Indemnity. 


See Railroad Grant; School Land. 


‘Indian Lands... 


Instructions of J uly 28, 1908, relating to. 


. Chippewa agricultural lands.........,..... 61 


‘ Instructions of March 13, 1909, withdraw- 
ing ‘‘cut-over” Chippewa lands........ wee. 491 
Instructions of May 3, 1909, with respect 

to exchange of Chippewa allotments under 
act of May 23, 1908..........-- een ae ee 665 
Proclamation, regulations, and netic. 
tions | governing | the opening of Rosebud 
lands: .....--. upebidetie 122,124, 131, 278, 393, 442 
Circular of March 27, 1909, under act of 
February 6, 1909, relative to sale of isolated | 
tracts in Nez.Perces Reservation... putes ¢c080 
Proclamation and regulations governing — 
opening of -Flathead, Coeur d’Alene, and 


_ > Bpokane lands............2.-0.+-+-+++% 698,700 
Insane Entryman. . 


Failure to produce record proof of mar- , 
riage will not defeat the right of the widow | 
of a deceased insane settler to complete his - 
claim under the provisions of the act ofJune — 
8, 1880, where it is shown that the settler 
lived with and held her out to the woes as 
HIS Wiles wickucesieaeicew eis beeenescseeoyes 576 

In completing the claim of an insane 


- homestead settler under the act of June 8, 


1880, proof of citizenship, or even that the 
settler had ever declared his intention to 
become a citizen, is unnecessary ......-.... 576 
- & settler upon unsurveyed land who in 
good faith complied with the requirements 
of the homestead law as to settlement and 
became insane is‘entitled to the benefits of © 
the act of June 8, 1880, as fully as though he 
had regularly made entry ofsurveyed lands. 576 
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The act of I une 8, 1880, peouiding for the 
confirmation and patenting of claims. of 
settlers under the preemption or homestead 
‘laws who become insane before the expira- 
tion of the time during which residence, 


cultivation, and improvement is required by. 


law, where compliance with legal require- 
‘ments up to the time of becoming insane is 


shown, contemplates confirmation only in: 


- cases where actual residence has been estab-. 
- lished and ° as up. to the. time of 
becoming ISAC Lecce eiaeoeee eee uens fant 


Irrigation. — 
See Reclamation. 


Isolated. Tract. 


The act of August 23, 1894, providing for’ 


the disposal of lands in abandoned military 
reservations in’a particular manner, in no 
- wise affects the authority of the Commis- 


"212. 


sioner of the General Land Office to dispose | 
of isolated and disconnected tracts within ~ 


such reservations under the provisions of 


t “SCCTION 2450; i. SB s.teewcwout eaten oee en 


The provision in section 18 of the act of 


- May 2, 1890, that all the land in the Public. 


Land - Strip. shall be open for settlement 


~ under the homestead laws, in no'wise affects — 


the authority of the Commissioner of the 
General Land Office, under the provisions 
ofsection 2455, R. S., as amended by the acts 


of February 26, 1895, and June 27, 1906, to 


offer at public sale any isolated or discon- 
nected tracts of such lands whenever in His. -s 


- judgment it would be proper to do S04 -25%5 


J urisdiction. _ 
. See Land Department. 


Land Department. | 
Circular of November 21, 1908, ° with 


respect to leaves of absence of registers, 


receivers, and surveyors-general. Se ree ee ae 
Circular of February 15, 1909, relative to 
contest cleris in local offices.-......---.-.-- 
A deputy mineral surveyor is disqualified 
to make entry under the public land laws. . 
It is not only the right, but the duty, of 
the appointing power to revoke the appoint- 


107 


262 


498 


ment ofan incompetent or négligent mineral ©. 
surveyor, that future impositions upon min-» 


- ing claimants may be avoided...... ere 
The Commissioner of the General: Land. 
Office has full power in an ex parte proceed- 
ing toreview, on his own motion,. any for- 


95 


meraction by him respecting the disposal of. . i 
public lands, and to correct any former error 


respecting their entry, So long: as: the title - 


remains in the United States. : SS cease 
Lieu Selection. ~~ < 


i 


— See Reservation, . subtitle Forest Lands; - 


School Lands. . 


‘Mineral Lands. | 


See Railroad Grant. - 


Instruetions with respect to. sige thoation on 7 


of lands in Fresno and King counties, Cali- 


Page. : 


“phe: act of i Ponewasy 26, 1895, does not au- 
thorize classification of lands in. even-num- 
 bered sections, and the fact that lands in an. 

- even section were classified as mineral under 
that act is ho bar to selection thereof by the » 
railway company, where such lands were. 
returned as nonmineral at the time of sur- 


VOY. ceases as ifvle Soe elCe sesh Suaecdetne aes 68 
Mining Claim. 
GENERALLY. 
“General regulations of March 29, 1909. : 728, 757 
_ SURVEY. 


The terms upon. whicha mirivral sury ey is 
made are matters of private contract be- — 

_ tween the owner of the mining claim and the 
mincral surveyor, and not enforceable by 
the Land Department which, in case of de--. - 

- fault.on the part of the surveyor, has ‘no 

power to designate another surveyor to | 

make a correction or amended survey at the 
expense of the bondsmen of the defaulting — 
surveyor, or to require the latter to correct 


hig work without expense to the claimant, 


or to impose upon the claimant the condi- | | 


_ tion that an amended or correction survey, 


for which itmay devolve upon him to apply, 


_ shall be made without expense to the sur- | 


‘veyor who made the original survey.....-- 95 
In the event a mineral surveyor neglects 

- or.refuses to make necessary corrections or 
amendments of a survey executed by him; 

- it devolves upon the mining claimant to 

a apply. for an amended survey to meet the . 

"5 TOQUIPOMONIS veces sind etieedtwnttesesees 95 


Novice. 

- ‘The statutory Seauteeniedts that the fact 
of posting of notice upon a mining claim 
shall be shown: by an affidavit ‘of at least 
two persons, and that such affidavit shall | 
be verified before an officer authorized to 
administer oaths within the land district 
_ where the claim is situated, are mandatory; 
and the defect in patent proceedings due to . 
the execution of such affidavit outside of the 
Jand district can not be cured by the subse- 


~.. quent filing of a properly meriied affidavit... 155 


ApVERSE CLAM. 7 
_ In determining whether an. adverse judi- 
cial proceeding has been. instituted’ within - 
the statutory period, the Department will 
not undertake. to review an order of a court. 
of competent. jurisdiction. recognizing the 
‘initiation of such proceedings within said. 
fy period, while, the suit So Pema is pending 


a within said COUN cits wen cotdetecwnesceaeecs - 484 > 


While section 2325; R. Ss. soriteneplates: 
patent proceedings upon a mining claim 
only by those having full possessory titie at 
the time:of the filing of the application for 
patent, yet in case application is filed by 


only. one, of several cotenants, without. 
- joining the other cotcnants as parties, and 


legal notice of the application is given, itis 
incumbent upon an adverse claimant to’ _ 


INDEX, 


Page. 7 
assert his claim in-the manner provided by 


_- Statute; otherwise, as against that patent 


proceeding, he will be held to. have waived 
his adverse claim, and the pending applica- 
tion will be subject to adjudication by the 
Land Department upon eaitable, princi- 


Protest. 


_ A protest by a mineral claimant, “based 
upon the alleged. mineral character of the 
land, should set forth the kind of mineral 
and the character and general situation of 
the formation claimed by the protestant, as ~ 


- . well as any other. material matter upon 


a 


which the respective ES of the parties. . 
may .be determined eee Waa s elses aa - 401 


DIscovERY AND EXPENDITURE. 


No part of a wagon road, lying partly 


_within and partly without the limits of a, 


group of mining claims, constructed and — 
used for the purpose of transporting. ma- 
chinery and supplies to, and ore from, the 


group, is available toward meeting: the re- 


quirement of the statute respec ting expen- 
ditures prerequisite to patent.......-.---.- 404 
A lime-kiln erected on a. placer mining 


claim containing a deposit of limestone, for — 
_ the purpose of reducing the limestone quar- . 
Tied therefrom to lime, can not be accepted — 


as an improvement within the meaning of | 
the statute requiring an expenditure in - - 
labor or improvements of the vaule of $500 

as a condition to obtaining patent..-...:.. 371 


ENTRY: 


A mineral entry based upon an. Cen 


defective notice is. unauthorized and must. - ay 
- becanceled; nor can that entry be validated — 


and sustained by a republication and re-. 
posting of notice of the patent application, 


but entry must thereafter be made anew to ee ae 
afford a lawful basis for a Deen gmente a 


PLACER. ° 


Section 2331, is Bs polis to placer ia. _ 


‘tions upon both surveyed and unsurveyed. 


lands, and the provision therein that such 
lacations shall conform as nearly as practi- — 


- cable to the ‘‘system of public land surveys 
and the rectangular subdivisions of such . 
- surveys,” contemplates that locations upon 


unsurveyed lands shall, as nearly as reason~ 

ably practicable, be rectangular in form, 

compact, and with east-and-west and north~ 

and-south bounding lines......:..--. banat 250 
A placer location, whether upon surveyed 7 

or unsurveyed. lands, will not be required’ . 


to conform to the public land surveys and » 


the rectangular subdivisions ofsuch surveys 
when such requirement would necessitate 


_ placing the lines thereof upon | other prior 


located claims or when. the claim: is ‘sur- 
rounded by prior locations... ..+.+4:.-02,, 250 

‘Where strict.conformity is finpraiticabis, | 
placer locations hereafter made maybe Te- 





garded as within the dae in that ne 
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oe 
respect hers a location by one or two per- ~ 
sons can be entirely included within a ~ 


- square 40-acre tract, by three or four persons _ 


within two square 40-acre tracts placed end 


to end, by five or six persons within three 


square 40-acre tracts, and by seven or eight 
‘persons within four square 40-acre tracts. . 


Placer locations in Alaska may be re-. 


. garded as within the requirements respect-_ 


ing conformi ty, and approved for patent, if 
they are reasonably compact in form, con- 
tain the proper area, and are in accordance 
with the rules, peeuipttons: and customs of © 
HINGUS 85 oC enon Stoke tadty ananam se acwes 
Whether a placer location conforms sufii- 


’ ciently to the requirements with respect to 


Q 


form and compactness is'a question of fact 
for determination bythe Land Department 
in the light of the showing made in each par- 
ticular case, keeping in mind that it is the 


policy of the Government to have all en- 


tries, whether of agricultural or mineral | 
lands, as compact and regular in form as 
reasonably practicable, and that it will not 
permit or sanction entries or locations which _ 
cut the public domain into long narrow 


_ strips or grossly irregular and Pankey . 


shaped tracts. .....------.-+-+----- eee 


“Mini SITE. 


‘The provision of section 2337, R.8., where- 


under only “nonmineral land, not contigu- 


ous to the vein or lode,”? may be acquired 
for mining or milling purposes in connection 
with alode mining claim, is intended to pre- 
vent the_ appropriation, within the mill 
site area, of a further segment of the actual | 


‘mineral vein or lode upon which the mining 


claim itself is predicated; and a mill site 


not contiguous to the vein or lode, embrac-'_ 
ing only nonmineral land, is not objection- 
able merely because in contact with a side 
line of the lode claim.....--... cra eanees 


N ational Forests. | 


See Reservation, subtitle Forest Lands. 


ON aturalization. 


Instructions of July 11, 1908, relative to. 
declarations of intention by Japanese. .... . 
Section 30 of the act of June 29, 1906, pro- 


vides for the naturalization of native Fili- 


~- pinos, owing permanent allegiance to the 


United States, who are residents of one of © 


. the States or Territories of the United 


86 
- Such persons must make or must have — 
made since the passage of the act of June 29, 
1906, the declaration, required by section 


- 30 of that act, of his intention to become a 


citizen, at least two years before his applica- 


si tion for naturalization, and must have re- 
_ sided five years within one of the insular 


DoSsens ol the United States.....--..... 86 


* Notice. | 


Ses Contest, Mining Claim; Practice; Scrip; 


‘States and Territories; Warrants. 


. 250°" 


INDEX. | i 


‘Offered. Tanda. ee SS 


Whatever presumption may arise that a 


particular tract of land was offered at public - 


Page.” 


sale, from the fact that it lies withinatown- . 


ship directed by proclamation to be offered — 


_ and that no reason is apparent or shown by 


~ the record why it should not have been so ~ 


offered along with the other lands in the 
township, is overcome by the fact that the 
‘tract does not appear in the list of lands re- 

turned. as actually offered under the proce: 


PATO U seth eis ee ren oa 0S eee eae mass eae : 


Land once offered and subeaquently segre- 


gated from the public domain by entry, © . 


‘selection, withdrawal, etc., prior to the pass- 


age.of the act of March 2, 1889, thereby lost. 


its status as offered land, and until reoffered 


is not subject ‘to ‘private-entry; but the | 


~ character of offered land at the date of the — 


passage of the act of March 2, 1889, and there- 
after segregated, is not altered nor on that 


account taken out of the class of land sub- 


ject to private entry or military bounty land ae 
6B 


warrant TOCOEIOU sas cco wetted eco teasiness 


Officers. 


The United States is not legally bound to 
make good losses of parties dealing with ex- 


, ecutive officers of the Government, caused 


by mistake, inadvertence, or even by mis- __ 
- feasance, negligence, or. nynons of such offi-. - 


‘Oklahoma Lands. . 
See Isolated Tract. a 2 
Circular of March 22, 14909, ‘under act of. 


February 18, 1999, extending time for pay- : 
BAT 
Lands in the Cherokee Outlet, opened to- 


ments on pasture and wood reservelands. . . 


homestead settlement and entry. by the act 


of March 3, 1893, aresubject.to the provisions : 


ofthe acts of June, 1900, and April 23, 1904, 
relating to. second homestead entries....... 


One who made a homestead entry of - 


lands in the Cherokee Outlet under the pro- 


visions of the act of March 3, 1893, which he 


subsequently abandoned, is not entitled to 
make another entry of any of said lands un- 


der the provision of section 13 of the act.of | 


March 2, 1889, authorizing second es 
incorporate d into the act of March 3, 1893... 


The ‘Neutral Strip” described in the ae : 


of June 6, 1900, and the President’s procla- 


mation of July 4, 1901, providing for and- 
governing the opening of the Kiowa, Co- 


manche, Apache, and Wichita Indian lands, 
embraces only lands north of the Washita 


River,and no portion thereof extends south. 


of that stream.......0-......- praia anal Wii 


| Patent. 


See Railroad Grant. 

The final decree of a court jaeatiie a pat- 
ent operates to revest title.in the United 
States, but the land does not again become 


subject to appropriation until restored to” 


entry by the land department, and no 


Tights are acquired by the presentation of 
an application therefor ‘prior to ‘such res- 


toration Seth gah aubes ey eee 


Page. 
The: certification of igi under a grant | 


. that does not require a patent is equivalent 
to a patent, and the validity of such certifi- 
cation can be questioned only in the courts, 
subject to the.same limitations with respect 


tuted as govern suits to cancel patents. 5 Mises 


The mere fact that patent was erroneously 


_ issued upon a railroad indemnity selection 


_ INDEX. 


to the time within which suits may be insti- ~ 


without awaiting the expiration of the pe-. | 


_ Tiod within which an applicant to select the 
same land under the act of June 4, 1897, was 
entitled under the Rules of Practice to ap- 
- peal from the rejection of such apPlication, 

- -will not warrant the institution of suit to 


= vacate the patent, ‘where it appears the pat- 


- enteeis entitled to the landand cancellation: 


of the patent would have to be followed by. 


- the issuance of a new patent to the same 
a a tee tog 


_ Practice. 


WwW here the register or ‘receiver is sworn as 


670 


_ a witness and testifies as to a disputed fact. 


at the hearing in.a contest case, he should 


not act in his official capacity i in the decision 


of the case...... ber ean a oie te cdo ek Sara a i 


a5] 0. 


Where prior to decision on. the rasiite ofa 
contest proceeding the local officers require - 
contestant to reimburse defendant for costs © 


+. of taking testimony, and on appeal from 


- Such requirement their action is sustained, 
- the case should thereupon be remanded for 
action on the merits........ pueeaeves ccoues 

The failure of the. notary pu iplic to attach 


ddd | 


_ his seal to the jurat to the affidavit filed as 


the basis for the service of notice of a contest 
by publication, upon which affidavit pub- 
lication was made, was a mere clerical error, 


-. Subject to correction at any time, and did . 


‘not. deprive the local officers of jurisdiction 
to proceed with the contest........._. eee 7 
- Where after the conclusion of testimony 


on. behalf of contestant the contest is, on. 


motion, dismissed for want of jurisdiction, 


without any evidence having been submit- 


~ ted on behalf of the entryman, but is subse- — 


- quently reinstated without notice to the 
entryman, no action affecting the entry 


_ should be taken in the contest proceeding © 


“without affording the entry man an. oppor- 

tunity to submit testimony in his behalf... 
While as a rule the department will per- 

- Init oral argument in contested cases pend- 


. 603 


- Ing before it when requested. by both par- ' 
ties, or upon the application ofeither where _ 


_ the questions involved may affect the pub- 


_ lic generally, yet in ordinary cases, where ~— 
-. omy individual interests are involved and 


1 the decision to be rendered will affect only 


‘the particular case; the party applying for 
- the oral argument aust first obtain the as- 


Sent of the. opposing party before his appli: 


. cation will be. allowed . D ewiei ote Bed ea tees ie 


ao, 


| Preference Right. | 


809 


See Contestant. 


Private Claim. 


Circular of. March. 30, 1909, ‘acide act of - 


_ February 26, 1909, relating to extension of 


time for filing smalj-holding claims. ......... 


Page... 


The land department is without author- | 


ity to pass upon the validity and extent of 


a -private-land grant. confirmed and sur-- 


_ veyed under decree of the Court of Private 
_, Land Claims, or to determine as.to the va- 

~ lidity of the decree and survey, its jurisdic- — 

_ tion, after approval of the survey, being — 


limited to the ministerial duty to issue pat- — 


ent, all other matters being solely within 


the jurisdiction of the COUT prin Bese post 


- While the validity of title to.a ‘pivate 


the tract have been clearly defined and can 


be identified, it is nevertheless the duty of 
-. the Land Department to fix by appropriate — 
_ Surveys the boundaries designated by the 


confirmatory act, especially where such sur- 
vey is essential to the accurate Segregation 


_ and delimitation of the private claim from 


the public lands.......-.....--. oie eas 


| Private Entry. 


After the passage of the act of March Pe 


 1889,: withdrawing the public lands of the 


United States, except in the State of Mis- 


-  souri, from private sale, the Land Depart- 


ment was without authority to permit pri- 


£80. 


_ Jand grant does not depend upon the issu- . - 
ance of a patent, where the boundaries of a 


‘509 


_ vate cash entry for lands outside of that 


State, and an entry So allowed is not sub-— 


ject to confirmation by the board of equi- 


_ table adjudication. _......2....2....22.0-22 


A private cash entry allowed prior to the 
act of. March 2, 1889, for lands which had 
never been offered at public sale, is void and 


not subject to confirmation by the board of - 


equitable adjudication, notwithstanding 
the land should therefore have been offered 


- but through inadvertence was omitted from 
~ Sie QHeEENGs 5. bee ota ctn edie tes eke 
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Land once offered and subsequently segre- = 


gated from the public domain by entry, Se- 
lection, withdrawal, ete. , prior to the passage 
of the act of March 2, 1889, thereby lost. its 
status as offered land, and until reoffered is 


— not subject to private entry; Dut the char- 
- acter of offered land at the date of the pas- 
Sage of the act of March 2, 1889, and thereafter: 


segregated, is not altered nor on that.ac- . 


- count taken out of the class of land subject 
to private entry or military bounty land 
warrant location.......... weeenees bea ecaie tata 


| Protest. 


_ A protest should set forth all material sca 
issuable facts. with sufficient-particularity - 


to apprise the challenged party of the defi- 


nite nature of the case and enable him to de- — 


“fend without danger of surprise by any 


fundamental question aeeue ‘an iedVetaesces 


Ce re 


Public.Land. - “Page. 


Instructions of April 15, 1909, under act — 
of March 3, 1909, respecting sale of certain 
public lands in Nebraska............-2-.-. 580 
The disposition of the public domain lies - 
within the exclusive jurisdiction’ of Con- 
gress, which alone has the power to declare 
how tbe United States may be divested of 
_its title; and unless title is passed by reason 
of the operation of some law of Congress, or 
by the authorized act of some official done 
in accordance with the direction of some act 
of Congress, it still remains in the Govern- 
ment, and no mere declaration or expres- 
sion of opinion by any officer of any of the 
executive departments can operate to di- 


vest Suen tithe... sniawutedse des sedated Meee fe. 463, 
Railroad Grant. | 


See Railroad HONS: Right of Way. 


INDEMNITY. a 
- The joint resolution of May 31, 1870, made. 

‘a. grant ofsecond indemnity lands along that 
portion of the line of the Northern Pacific 
- Railroad between Portland, Oreg., and 

Pipe SOUnd 0 2s.8 ck i reser e seas wate 
Losses within the primary limits of the 
grant made by the joint resolution of May 
31, 1870, occurring after the date of the grant 
and prior to the definite location of the line 
of road, furnish a proper hasis for the selec- 
tion of lands from the second indemnity 


belt opposite thereto.. i ea ls Satelit 273 


Lands lost to the grant made to the 


. . Northern Pacific Railway Company by the 


act of July®, 1864, by reason of being mineral 
in character, will not support a selection of 
other lands in lieu thereof within the second 
indemnity belt provided by the om Teso- 


lution of May 31, 1870...-.... = SRL essed 593 


_ SELECTION. 
Inasmuch as the act of August 5, 1892, was 
.. passed for the purpose of adjusting conflicts 
and avoiding litigation, the company in 
making lieu selections thereunder should 
not select lands at the time known to be 
claimed by a settler, and thus create an- 
other conflict and further litigation... -. .--. 576 
_ Lands within the area added to the reser- 
vation of the Gros Ventre and other Indians 
by executiv€ order of April 13, 1875, as modi- 
‘fied by executive order of July 13, 1880, come - 
. within the purview of the act of May 1, 1888, | 
restoring the lands ceded by the Gros Ven- 
tre and other Indians to the public domain, 
but are not subject to selection asindemnity 
' by the Northern Pacific Railway Company 
under the act of July 2, 1864 -.....-2--..-- 410 
The allowance of entry pon an applica- 
tion pending at the time of the presentation 
of a railroad selection for the same land is in 
effect a rejection of the proffered selection, .- 
and cancellation of the entry does not oper- ~ 
ate to revive the application to select, al- 
though never formally rejected, to the prej- 
udice of the rights ofan adverse claimant .. 37 


INDEX. 





"Page. 

Where at the date of selection of a tract of _ 
land by a railroad company it is free from 
any adverse claim and is otherwise subject 
to selection, the claim ofthe company under 
its selection can not be defeated by any at- 


_ tempted initiation of rights between the 
date of selection and the approva' thereof 


by the Secretary of the Interior in the regu- 


dar course of business. ..-........---..--+-- 260 


The eastern terminus of the grant to the 


Northern Pacific Railroad Company was 


fixed by the Land Department at Duluth, 
Minn.; but the Supreme Court of the United 
States subsequently held the grant to ex-. 


tend as far east as Ashland, Wis. .A selec- — 
tion by the company between these points 


was held for cancellation under the ruling 


of the Land Department, but subsequently 
reinstated under the decision of the court. 


After the selection was held for cancellation 
and prior to reinstatement thereof a home- | 
stead application was tendered for a postion ; 
of the selected land. 

Held: That the mere presentation of the 


application to enter, not based upon settle- 


ment, was not sufficient to bar reinstate-. 

ment of the company’s selection............426- 
The question as to the character of land _ 

for which selection is tendered by the rail-._ 

way company under the act of March 2, 1899, | 

is solely between the Government and the~ 

company, and where no protest is lodged 

against a selection, prima facie regular and 

in accordance with the. terms of the act, 

upon the ground that the land selected is. 

mineral in fact and was. known to be such 

at the time ofselection, thecompany willbe - 

permitted to perfect its claim.......-...... ‘135 
The fact that lands were classified as min- 

eral under the act of February 26, 1895, will 

not prevent selection thereof by the North- 

ern Pacific Railway Company under the 

provisions of the act of March 2, 1899, ifoth- - 


_erwise within the terms of that act......... 135. 


Land embraced within a bona fide settle- 
ment claim is not subject to selection by the 
Northern Pacific Railway Company under 
section 3 of the act of March 2, 1899, and a 
selection allowed for land at the time cov- 
ered by a subsisting settlement can not 
stand, notwithstanding. the settlement’ 
claim may have been ues aban- 
dOnGG, 6 fone oie cise olan ay leat Se 193 

- Land embraced within a bona fide settle- 
ment.claim is not subject to selection by the 


- Northern Pacific Railway Company under 


section 3 of the act of March 2, 1899, and a 
selection allowed for land at the time covered 
by such claim can not stand, notwithstand- 
ing thesettlement claim may have been sub- 


sequently abandoned..........-.-...--.-.- 502. 


_ An affidavit of contest against a selection 
by the Northern Pacific Railway Company 
under section 3 of the act of March 2, 1899, 


‘based upon prior settlement, should allege 


that the settler was at the date of such set- 
tlement qualified to enter the land under the 
homestead law... .:-2.--.{--++--+-- Sa reunite 502 


INDEX. 
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Section 4 of the act of March 2, 1899, rec-- ~ 
ognizes the right of the Northern Pacific 
' Railway Company to take unsurveyed 
' lands in making selection under the provi- 
sions of that act........-.-- Be Riese tata 70 | 


-Lanps EXcEprTenD. 

Lands embraced within the gait made 

by, the act of May 4, 1870, in aid of the con- . 

struction of the Oregon Central: Railroad, 
were not public lands within the meaning 
oftbe grant to the Northern Pacific Railway 

Company made by the joint resolution of .. 

_' May 81, 1870, and were therefore excepted ~ 
“from the operation of that grant........- 5 OTD 


| ADJUSTMENT. | 
|. Where an owner of land entitled to the 
ri ight of election accorded by the act of July 
‘1, 1898, transfers the same, such sale will not 
per se be presumed to be an election to retain 
the land; and in such case the right ofelec-. 
tion may be exercised by the transferee.... 414 
Congress having by the acts of July 5, | 
1884, and August 23, 1894, provided a special 
and exclusive mode for the disposalofiands — 
in abandoned military reservations, such | 
lands are not subject to selection by the 

Northern Pacific Railway Company under 

the act of July 1, 1898.-....-..-.......---.. 667. 

The lands formerly embraced within the. _ 
reservation of the Gros Ventre and other — 
Indians and restored to the. public domain 
by the act of May 1, 1888, are subject to lieu 
selection bythe Northern Pacific Railway e 4 
Company umder the act of July 1, 1898... .. 408 
- There is nothing in the act of August 15, 

- 1894, providing for the opening of lands in. 
the Siletz Indian Reservation, topreventa 
settler on an odd-numbered section within 
the limits of the grant to the Northern Pa- | 
cific Railway Company, who relinquished 
his rights under the provisions of the act of 
July 1,-1898, from transferring his claim to 
Jands within that reservation, with credit 
for residence on the relinquished lands..... 280 

A mere application to purchase under the ~ 
timber and stone act, rejected prior to Janu- 

- ary-1, 1898, because in conflict with an unap- 
proved indemnity selection by the Northern | 
Pacific Railway Company, but pending on ~ 

“appeal on that date, doesnot presentaclaim - . 
for adjustment under. the. provisions of the 4 

. act of July 1, 1898....... aiken tat ieee . 394 

Where prior to May 31, 1905, atimberand _ 
stone applicant submitted satisfactory proof 

“and tendered the proper fees and purchase 
price, but upon which entry was withheld, 
not on account of any defect in the proof, 

* but solely to await investigation by a spe- 
cial agent under general instructions with | 

_. respect to timber and stone proofs in cases © 

where the witnesses were not .cross-exam- 

ined by special agent, the claim of the appli- — 
cant will be regarded as an entry within the. 

- purview of the act of July 1, 1898, as ex- 

tended by the act of May 17, 1906, and as 

subject to adj ustment under the provisions, ||. 
of said BES Lo nee ween seen nee n eee e ewes - 604 °° 





the provisions of that act... 


811. 
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One who prior to J anuary 1, 1898, settled 
upon unsurveyed lands: within the lim- . 
its of the grant to the Northern Pacific Rail- 


way Company and within ninety days after 


the filing of the towziship plat had his claim - 
placed of record in the local office and de- — 
clared his election to retain the land, is enti- 


tled. to have his claim adjusted under the © ‘ 
_ provisions of the act of July 1, 1898.......-. 


The Northern Pacific Railway Company 


can not by sale or contract to sell lands with-- 
in the limits of its grant after definite loca-. 


tion and subsequent to the passage of the act 
of July 1, 1898, defeat the right ofan adverse 
claimant to have his claim adjusted under 


ee 


. Patented lands which on January 1, 1898, 


were involved in a pending controversy in ©. 


the courts, between the Northern Pacific 


‘Railway Company and the patentee, come 


within the purview of the act of July 1, 1898, 
and the parties are entitled to the right of 
adj ustment provided by: that act 


oe 


Where the Northern. Pacific Railway am 
“2 Company declines to reconvey a tract of 
landinadvertently patented toitin the face 
of a pending adverse claim, with a view to 


adjustment of the conflicting claims under 
the act of July 1, 1898, on the ground thatit 
has theretofore sold the tract, and suit is. 
thereupon instituted which results in an- 
nulment of the patent, the company is . 
nevertheless entitled to have its claim. ad- 
justed under the provisions of said act. eos 


Patent. 


The mere fact that patent was erroneously 
issued upon a railroad indemnity selection 
without awaiting the expiration of the pe- ~ 
riod within which an applicant'to select the 
same land under the act of June 4, 1897, was 
entitled under the Rules of Practice to ap- — 
peal from the rejection of such application, . 
will not warrant the institution of suit to 
vacate the patent, where it appears the 
patenteeisentitled to the land and cancella- 
tion of the patent would have to be followed 
by thei issuance of a new patent to the same 


MAVEN OCs a awash he eatetins einen ions 670. 


In 1892 the Southern Pacific Railroad 


| Company filed application, subsequently 


approved, to makeselection ofa certain legal 


- subdivision, described according to the 


official plat of the survey (of 1869) then in 
use as ‘fractional section -1” of 4 certain . 
township and as containing 641.40acres. In | 
1894 a resurvey of the township was made, 
on the plat whereof the subdivision so 
selected was shown as lot.37, and another 
and different tract was shown as section 1, 
also fractional, containing 206.47 acres. In 
1896 patent issued to the company, on its 
approved selection, for ‘all of fractional 


_ section 1, containing six hundred and forty- 


one acres, and forty hundredths ofan acre,”? 


"in said pean, 


819° 


Page, 

Held: That in view of the record upon 
_ which it issued, the. patent vested title to the 
tract actually selected and intended to be 
selected by the company.in accordance with 
the original survey, the identity of which  - 

. tract was preserved upon resurvey, and not 

-‘to the tract designated as fractional oe on 1 
“¢by the later Survey -.. 2. .c-s-0ese-ssel ee: 243 


‘Railroad Lands. | 


Section 5 of the act of March 3; 1887, does 
vot confer. upon a purchaser coming w ithin. © 
its provisions a vested interest in the land, 
but merely grants a privilege or option to 
acquire title thereto, and if this privilege be 
- not asserted and perfected within a reason- 
able time itis no bar to appropriation of the 
land by the Government for public uses... 100 
After the holder of a contract of purchase , 
from a ‘railroad. company surrenders the 
same to the company and receives the pur- 
chase money, he has no such right remain- 
ing as can by assignment to another invest 
him with aright of purchase from the Gov- — 
ernment under section 5 of the act of March 


Reclamation. 


Regulations of May 27 and J uly:8 8, 1908, 

Boveniine collection of water-right charges. Ay, 
12,13, 18 

Ground of: ‘March 22 and April 20, 1909, 


relating to applications for water rights. 521, 581 : 


Order of July 13, 1908, with EeeDeee to 


~~ withdrawals Si ata ee R see Ds oan Oe 927. 


Instructions of October I, 1908, ‘governing 
_ sale of lots in Fort Shaw and Simms town 
sitesin Sun River project. sed ta ieee Ae Se .. 179 


-- Instructions of February 10, 1909, with 


respect to reclamation of one-half ofirrigable 


INDEX. © 


: Pace, 
The aet of June 27, 1908, authorizes the 7 


_ Secretary of the Interior to fix a lesser area - 
than forty aeres as a farm unit when “by 


reason of market conditions and the special 


_ fitness of the soil and climate for the growth 


of fruit and garden produce, a lesser area 
than forty acres may be suflicient for. the 
support of a family,” or when necessary ‘‘in 
order to provide for practical and ecoriom- — 
ical irrigation,’’ and there is no authority. for... 
Subdividing a smallest legal subdivision ; 
under any other circumstances... ..._.2-...-718 
A permanent easement attaching to pub- 
lic lands by the construction of a reservoir — 
and canals upon a.right of way acquired 
under the act of March 3, 1891, doesnot, up- - 
on ‘acquisition ‘of such irrigation system by" 
the United States for use in connection with 
a project under the reclamation act, become © 


< extinguished by merger in the estate of the : 


government in. such reservoir lands; and. 
entries allowed for lands within and below ~ 
the flowage contour line of the reservoir as 
marked upon the township plat, are subject 


- to the right of flowage by airese of. waters 


ID The Teser VOL ns Saree eas ap enre ecco shee 6 . 
Where the Government acquires an irri- 
gation system held in private ownership, 
for use in connection with areclamation proj- 
ect under the act of June 17, 1902, it takes _ 


- the same free from any obligation or control 


of State authority theretofore existing..... 6 “ 


i Records. 


area of homestead entries within projects. . 448 


. Regulations of February 27, 1909, concern- 
_ ing reclamation of lands entered........... 468 
Directions given for-the amendment of _ 
_ paragraphs 6 and 7 of the regulations of 
June 6, 1905, authorizing contests of entries 
_ embracing lands within withdrawals under 
the reclamation act and defining the rights 
of successful contestants with Tespect to... 
such WQNOS occas et tt elie ec oie aes 362 
Paragraphs 6 and 7 of regulations of J une 


6, 1905, amended ...-.-....-.-...--.----2-.- 365 | 


A corporation, otherwise competent, is 
entitled to acquire a water right under the 


act of June 17, 1902.........-------2..-02-. 428° 


Every entry of lands within the limits of 
a withdrawal. under the reclamation act is 
subject to reduction to a farm unit as there- 
after. established by the Secretary of the 
Interior, and . improvements placed upon 
the different subdivisions by the entryman © 


prior to such reduction. are at his risk...... 718 . 


In subdividing such an entry the Secre- 
tary is not required to confine the farm units — 
to the limits of the entry, but may combine . 
any legal subdivision thereof with.a con- — 
tiguous tract or tracts lying outside of the | 
entry So as to equalize in. value the several 


8 
' ’ 


The record of the United States relating 
to the enroliment, muster, and discharge of 
members of its armies must control in all 
actions of the departments of the Govern- 


' . ment; and the fact that a State record with. ~ 


respect to the service of'a soldier does not 


‘apree with the United States record can not: 


beconsidered as in any wise impeaching the .. 
record ofthe Government....-......2...... 588 _ 
While the- public records. of ipcal land , 
offices and surveyor-generals’ offices are 
open to inspection by the general public for 
information as to all matters in which an 
individual may have an interest, it is the 
duty of the officers having such records in 
charge, in the exercise of a sound discretion, 
to see that the privilege of examining and 


taking copies of the same isnot abused by 


using the Same merely for the purpose of 
obtaining information having no reference 
to any particular interest, with a view to 
selling the information thus’ ‘obtained . as 
opportunity may offer... .. ate wale erent ° 599 


Reli nquishment. 


See Homestead, _Sub-title ce Addie 
tional. 

A relinquishment of an “ante procured - 
through misrepresentation is invalid.....- 169 
The filing of an unconditional relinquish - 
ment operates ¢o instanti to terminate the . 
entry, which is thereafter no obstacle to the | 

making of asecond entry by the entryman, 


notwithstanding it may remain. uncanceled 
olerore Ese Tae Sa hameten poetesce et oeees aa! 383 


INDEX. 
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A relinquishment filed with an applica- - 


tion for. repayment, in compliance with the 


__ terms of the repayment statute, should be 
~ treated as part of such application and ac- 


~~ cepted only in event, of approval of the re- 
, Payment CUT or, once cease awa nem nee 


we he 
moat f 


. The. term, ‘erroneously allowed” in the 


aot of June 16, 1880, authorizing repayment 
* ao incases where entries have been erroneously 


1 
"ye 


a “allowed and can not be confirmed, has refer- 


_ ence solely to erroneous action on the part of 
_. the Government, and furnishes no author- 
: ity for repayment where by reason of mis- 


vee is made for land not.intended to be entered. 


take in description a timber and stone entry 


~ Double minimum lands within the limits © 


of the grant to the Chicago, St. Paul, Minne- 


~apolis ‘and. Omaha Railroad. Company, re- 


duced in price by the act of June 15, 1880, 
were again raised to double minimum upon 
subsequently falling within the limits of the 


. . grant to the Northern Pacific Railway Com-. 
“pany as fixed by definite location July 6, 


1882, and af ter that. date were. properly 
rated at $2.50 per. acre....:........--.--3-- 
Double minimum Jands within the limits 


"of the grant to the Chicago, St. Paul, Minne- 


_ apolis and Omaha Railroad Company were 


- reduced by the act of June 15, 1880, to $1.25 


per acre, and so remained until subsequent- 


ly again raised to double minimum upon 


falling within the limits of the grant to the 
Northern Pacific Railway Company .as 
fixed by. definite location July 6, 1882; and 


entrymen who during that period were 


erroneously ‘charged double minimum for 
any of such lands are entitled to repayment 
of the excess..... Saeed Eee a adiee as eeN aecee 


. The act of March 26, 1908, does not repeal 


or modify existing laws governing repay- 


a _ the reopening of cases properly adjudicated 
, Umder pror laws. =. 2.602 sac on stn gent yee: 


ments; nor does it authorize or contemplate 


352 
The purpose of the act of March 26, 1908, 

is to authorize repayment of purchase - 

moneys and commissions paid in connec- - 


_ tion with applications to make “filing, loca- 


tion, selection, entry, or proof,” and cov~ 
ered into the Treasury, in cases where, in 


the process, of adjudication, the application, 
_ entry, or proof was rejected and no fraud or 


attempted fraud in connection with the 
‘application appears Seti eeeceeeeteeecekote 


The act of March 26, 1908, is merely sup- 


| 2 plemental to existing laws: governing re- - 


: payments, and-does not authorize repay- 


ment where an entry properly allowed for 
. land subject thereto fails of confirmation 


solely because of the ult or laches of the 


PONGIV INA otc te tials ee ece tebe sases 338 


_ The act of March 26, 1908, relating to re- 
payment of purchase money and commis- 
sions is merely supplementary to existing 


‘law. governing repayments, and does not 


contemplate the reopening of cases properly 


“| 


234 |. 
Reservation. 


. adjudicated ndiaiee prior aes nor autliorize . 


“Page: 


_Tepayment in cases where the entry: failed » 
of confirmation solely because of the: fault 


- or laches of the entryman...s......-.2.--- 210 | 


Section 2 of the act of March 26, 1908; pro- 
viding for repayment, has reference solely 
to moneys paid for public lands disposéd of 
under the public land laws and covered 


. into the Treasury and subject to the abso- ~~ 


lute control and disposition of the United 
States, and affords no authority for the re- 
payment of moneys paid on. Otoe and Mis- 
Souria, lands disposed of under the act of 
March 3, 1881, and placed to the eredit of 
the Indians Sea teeeelecen oss soteee eee eae 


In DIAN. 
Regulations of March 3, 1909, under act of 
April 21, 1904, governing exchanges of lands 
in Tndlan reservations for public lands 
The fact that certain logs on the Menomi-. 
nee-Indian Reservation may be rapidly 
decreasing in value because of deteriora- 
tion and decay and that their further de- 
terioration and the consequent financial 
loss to the Indians can. be prevented only 
by overtime labor in immediately manu- . 


- facturing them intolumber does not consti- - 


tute an “extraordinary emergency” within - 
the meaning of the act of August 1, 1892, . 


| forbidding more than eight hours of work 


per day by laborers employed by the Gov- 
ernment. except in cases of extraordinary te 
emergency ...-- eee eres 32 


MILITARY. . 
Congress having by the acts: of July. 5, 
1884, and August 23, 1894, provided a- 
special and exclusive mode for the disposal: 
of lands in abandoned military reservations, i 


such lands are not subject to seleetion by - 


the Northern Pacific ‘Railway - Company. 
under the act of July 1, 1808........2.22-2- 


Forsst LANDS. 


Generally. 

Instructions of J uly 28, 1908, under set of 
March 13, 1908, relative to lieu-selections for =~ 
lands in Crow Creek National Forest....... 76 

Regulations of December.16, 1908, govern- 
ing homestead entries in national forests... 355 | 

Instructions of May 3, 1909, with respect. 
to exchange of Chippewa allotments falling 


_ Within national forest created by ack of fay 


D5 TOUR i cise <inatdinecd vane sioe Maudie Ric: +e 
The Secretary of the Interior has author-_ 
ity to make temporary: withdrawals. of 
public lands for the purpose of making 
examination thereof to determine the pro- 
‘priety of embracing them within the limits 
of a national forest....2........2.5.-------- 
The filing of an spulieatieh for survey 
under the act of August 18, 1804, having such ° 
survey made, and paying the fees therefor, — 


_ do not, in the abserice of pobieston of 


814. 


Page. 


notics of the application. as provided‘by said. - 
act, constitute.a “awful filing” within the _ 
‘meaning of the excepting clause of the proc- 


lamation of June 12, 1905, reestablishing the 
- boundaries ofthe W.ashingtonforestreserve. 2 
- The question as to the character of land 
for which selection is tendered by the rail- 
way company under the act.of March 2, — 
_ 1899, is solely between the Government and . - 
- the company, and where no protest is lodged 
_ against a selection, prima facie regular and . 
in accordance with the terms of the act, 
upon the ground that the land selected is 
mineral in fact and was knowni to be such at 
the time of selection, the company will be . 
permitted to perfect its claim.....-.....--- 
Phe fact that’ lands were classified as.. 
- mineral under the act of February 26, 1895, 
will not prevent selection thereof by the 
- Northern Pacific Railway Company under 
the provisions of the act of March 2, 1899, if 
otherwise within the terms of that act..... 185 
Land embraced within a bona fide settle- . 
ment claim is not subject to selection by the 
Northern Pacific Railway Company under © . 
section 3 of the act of March 2, 1899, anda .. 
selection allowed for land at the time cov- 
ered by a subsisting settlement can not 
stand, notwithstanding the settlement 
‘claim-imay have been subsequently aban- 


Land embraced within a bone fide settle- 
‘ ment claim is not subject to selection by the 
Norther Pacific Railway Company under 
section 3 of the act of March 2, 1899, -and 
a Selection allowed for land at the time cov- 
ered by such claim can not stand, notwith- 
standing. the settlement claim may have 
_ been subsequently abandoned....-. ee sakes 
An affidavit of contest against a selection: - 
by the Northern Pacific Railway Company 
under section 3 of the act of March 2, 1899, 
based upon prior settlement, should allege 
that: the settler was at the date of such 
settlement qualified to enter the land 
., under the homestead law.........---....-. 
Section 4 of the act of. March 2, 1899, 
recognizes the right of the Northern Pacific 
Railway Company to take unsurveyed lands | 
in making selection under the provisions of 
that act... ...es eee ees etre cece eee tenes 


Act of June 4, 1897. 


No rights are acquired by.an application 

--under the act of June 4, 1897, toselectlands 

covered by an earlier railroad indemnity 

selection, until the prior selection has been 

canceled upon the records of the local office. 

_ he word “vacant” in the act of June 6, - 

1900, which deelares that only “ vacant sur- 

' veyed nonmineral public lands which are — 
subject to homestead entry” may be ° 


593 


_ selected under the act of June 4, 1897, con- 


templates not only land which is not occu- 
Pied, but also land which isnot appropri- - 
ated, not reserved, and for which no claim 


INDEX. 
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has been: presented under any.of the laws - 
‘ providing for the. aspestion of the: public _ 


The Land Departndnt is noted ander 


the broad principles announced in the de- 
cision of the Supreme Court in the case of 


- Sjoli ». Dreschel to allow a selection under. 


the act of June 4, 1897, for land embraced i in 


a prior railroad indemnity selection, merely . ee he: 


because. at the time of the presentation of . 


such selection the railroad selection had not 

been approved............-22.--0-eee eee eee 
The mere fact that patents was erroneously 

issued upon a railroad indemnity selection 


-669- 


without awaiting the expiration of the = 


period within which. an applicant to select 
the same land under the act of June 4, 1897, 


was entitled under the Rules of Practice to 
appeal from the rejection of such applica-._ 


. tion, will not warrant the institution of suit 
‘to vacate the patent, where it appears the 
‘patentee is entitled to the land, and cancel- 
lation of the patent would have to be fol- 
lowed by the issuance of a new patent to the 
same patentee...-.... ie eer ere 


Reservoir Lands. 
See Right of Way 


A permanent aden attaching to pub- : 


lic lands by the construction of a reservoir 


-and canals upon.a right of way acquired - 


under the act of March 3, 1891, does not, 
upon acquisition of such irrigation system 
by the United States for use in connection 


with a project under the reclamation act, 


become extinguished by merger in the 
estate of the Government in such reservoir 
lands; and entries allowed for lands within 
and below the flowage contour line of the 
reservoir as marked upon the township 
plat, are subject to the right of flowage by 
storage of waters in the reservoir... ee 


Residence. 
Instructions of February 16, 1909, relative 
. to constructive residence during-official em- 
DIGFIMENGorackatew one wicecwewemenwemetds 
Credit for constructive residence during 
official employment will not be allowed in 
_ the commutation of homestead entries... .. 


434 


Commutation may. be allowed only upon ~ 


. a showing of actual and substantially con- 


tinuous presence upon the land for the re- | 


“ piped Period 26 coc wasedcadseeseace da . 
Credit for constructive residence during 
official employment will not be allowed in 


the commutation of homestead entries; and — 


in regular five-year proof only where actual 
residence has first in good faith been estab- 
VIGDOO Oar aac cone wegen eee a Name ese iets a, 


The joint resolution of January 18, 1907, = 


granting a leave of absence to homestead 
settlers in certain States for a period of three 

_ months from that date, protected all home-- 
‘stead entries within its provisions against 

. acharge of abandonment until after the ex- 
‘piration of six months from the termination 

of the period of absence granted. .......---- 


INDEX. 


Page. 
. One a enlisted and served ninety days 
during. the Philippine insurrection and 
after the suppression thereof made a home- _ 
stead entry is entitled under the act of 
March 1, 1901, to credit, in lieu ofresidence, — . 


to the period of his service prior to the date 


the insurrection came to an end, but is not 

~ entitled to credit for such part of his enlist- 
ment as extended beyond the close of the in- © 
acim Neca wea Miia sisehol ated ~.- 693 


“Riebt: of Way. 


See Alaskan Lands. 

_ Revised regulations selating: to railroad . 
rights OLNEY cnc cece rie t cee woe 787 
The land department can not undertake 

_.to set forth in advance specifically the na- 

. ture of the proof necessary to establish the 

"right to any particular right of way applied 4 

NOD oo owed cea aoa cacese ee wisekdGeus thes 78 

Applications for rights of way under the 
provisions of the act of March 3, 1&91, and. 
section 2 of the act of May 11, 1898, will-not — 
be allowed except upon a satisfactory show- 

_ ing-that the right of way is desired for the 
primary. purpose of irrigation ......-..--..-- 78 
The land department is without jurisdic. : 

tion to detérmine the’ question as to the 

right to water as between rival applicants 


for rights of way and reservoir sites!....... 152. 


The fact that there may be outstanding 


7 claims in’ conflict with a right of way ‘ap- 


plied for under-the provisions of the act of 
June 30, 1906, will not prevent the allow- 
ance of the application and approval of the. 
maps subject to superior rights..... Siawiwcnater LOD 
The rights of way granted by the act of — 
February 1, 1905, are limited to: municipal 
and mining purposes, including the milling 
and reduction of ores, and an application | 
_ under that act should not be allowed where » 
it appears: thal the chief purpose for which 
. the right is desired is the generation of power 
for commercial use and that its utilization. 
for mining operations is merely inciden tal to 


such purpose.........- Sie tata Sa ct cite in i ant 80 - 
- San’ Bernardino Valley. 


_ Regulations of April 7, 1909, under act of 
February 20, 1903, relating to eoteetvalion 


VOLT ALTE 2 ssa gutta Sau e, auboes OFD 


| School Land. 


The nonmineral affidavit required by ihe 
‘regulations of April 25,1907, to be filed in 
connection with State selections, must be 
‘based upon examinations made within three . 


-months from the date of the selection...... 458 | 


The reservation created by section 5 of 
the act of July 8, 1890, of lands granted to 
Idaho for educational purposes, has no ap- 
plication ‘to a grant of lands in quantity, 7 
which can become operative only by selec- ~ 


“Where at he date of the aet of July 3, 
1890, providing for the admission of Idaho 
- into the Union, a portion of a section 16 or | 





2 815 
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36 was -pesepied by town-site - settlement 


initiated prior to survey, the grant of'sec- 
tions 16 and 36 made to the State for school 


- purposes. by section 4 of that act will not 


prevent the town-site seetemeill: being car- 
TIOU. CO ONG ys wa 5 eae eee less ees 455 
Where a township is ended fractional 


_. by reason ofa permanent body of water, and 
what would otherwise be the school sections 


therein can not for that reason be surveyed, 
the area of land within the township sus- 
ceptible of survey determines the quantity 
ofindemnity school land to which the State 


- js entitied under sections 2275and 2276, R.S: 430 


Where what ifsuseeptible of survey would 


_. be an entire township is covered by a per- 
' manent body of water, the State is noten-. 


titled to indemnity for the school sections . 
thereby lost to its grant............--.--.. 430 © 

Where an illegal indemnity school selec- . 
tion was.made by the State of California, 


- and neither the State nor the United States 


has consented to a ratification thereof under 
the act of March 1, 1877, a third party, not: 


- claiming any right or title growing out of | 
. such illegal selection, will not be heard to 


question the right of the United States and 
the State to adjust. the grant between them-: -. 
selves as to the land involved........-- ws. 343 
-Where a State makes school indemnity : 
selection of a quarter-section containing 160 ~~ 


-acreS aS a whole, upon a base of another — 


quarter section assigned as a whole, and the 


base so assigned is defective in part, it must 


be held defective in toto; and sueh defective — 


base can not be danced so'as to defeat. an 
intervening adverse claim......... Hi acabta ieee 609 


An indemnity selection based upon lands 


lost to the school grant by reason of being ~ 


within a forest reserve, made under the pro-. 
visions of the act of February 28, 1891, prior 
to the repeal of the act of June 4, 1897, can 
not be carried to completion under the pro- 
visions of the tatter act after the repeal _ 
thereof, where the seleetion as made was not 


_ in accordanee with me meat irements of that 


Lands to which the State does not have. 
full legal title at the date of selections based 
thereon do not constitute a valid base to 


support indemnity selections authorized by - 


the act of February 28, 1891..........2.--.. 610 
The approval of a school indemnity selec- | 

tion, constituting a disposition of public 

lands, is a matter within the exclusive juris-— 


- diction of the Land Department, and until 


that jurisdiction has. been lost by the issue 
of patent or other action equivalent thereto, 

the courts, either State or Federal, may not 
interfere to control the exercise of sueh j ie cae 


“Fr TRO espera pee Resse ND ie yee other Na 499 _ 


‘While the mere inelusion of sections 16. 
and 36, granted for school purposes, within . 


_a@ withdrawal made for the purpose of inves- 
__. tigation and examination of the lands with _ 
a view to possible inclusion in a national 


'- the reservees”’ 


816 


In DEX. 


; ‘pame: 
forest, is not sinks a . reservation thereof as .. 


. will afford a base for indemnity, yet where 
such withdrawal continued for a number of 
years, and the school sections have since 
been included in a permanent reservation,. 
_. @ selection based upon such sections, al- 
- though filed during-the period of temporary 


withdrawal, may be adjudicated in the’ 


light of the present status of the base. lands. 


Title does not vest in the State of Cali- . 


fornia. under its szhool grant until the 


500 


granted ‘sections have been surveyed, and — 


where subsequent tq survey of a township _ 


in the field, but prior to approval of the sur- 


vey by the Commissioner of the General . 
‘Land Office, the township is withdrawn for 


. forestry purposes, no rights to the school 
sections therein accrue to the State, and 
such sections do not therefore constitute a 
valid base for the selection of lieu lands un- 


der the exchange provisions of the act of | 


June 4, 1897 

If the Black Hills National Forest is a 
permanent reservation for national pur- 
poses within the meaning of section 10 of the 
act of February 22, 1889, sections 16 and 36 
therein are by the express terms of said act 
excepted from the.grant for sshool purposes 


Pe ee ed 
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ary power of the Land Department to re- 
require, and in no wise affectsits authority to 
require notice of applications filed prior. te 
that time..... 2.0.2... 02 eee ence eee ee ences 
By the cancellation of an ante located. 
with agricultural college scrip the scrip is re-_ 
leased and becomes the personal property 
of the owner of the entry at that time, locat- 


hisassignec; and a quit-claim deed executed 
by such owner subsequent to the cancella- 
tion of the entry, purporting to convey all 


_ right, title, and interest in the land formerly 


what itieratotors was within the diseretion- 


' able upon other lands either by the owner or 


located, is without effect to pass any ae > 


or title to the scrip-.....- ET rene 
The provision in the act of April 11, 1860, 


- that Porterfield. warrants may be located | 
only on lands “which have not-been other- — 
wise’ appropriated,” contemplates. lands - 


~ legally appropriated; and an applicant to 
locate such a watrant is not required to ‘file © 
with his application an affidavit of nonoccu- 


pancy, it being: ‘only incumbent upon him 


 toshow, after such notice asinay berequired — 


made to the State of South Dakota by said 


section 10; and if, on the other hand, said 


national forest is only a temporary reserva- 


tion within the meaning of that act, the title 


by the Land Department with a view to 


putting adverse claimants, ifany, on notice, 


_ that there has been no prior legal appropria- “ 
tion ofthe land....... ete ene ore eae 


Selection. 


_ of the State under its grant will not attach -— 


| _ to the sections 16 and 36 therein so long as - 


the reservation exists, in view of the fact 
that the lands were unsurveyed at the time 
the reservation was. established.. During 


See Railroad Grant; School Land; ‘States 
and Territories. 


Ss ettlement. 


Sat 


The provision of section 3 of the act of oe 


May 14, 1880, according to persons whosettle . 


“upon public lands with the intention of — 
claiming the same under the homestead 


the continuance of the reservation, there- - 


fore; lands in sections 16 and 36 therein may 
. be administered by the Forest Service in all 
respects as other lands i in the reservation. . 


Serine 


Instruetions of December 22, 1908, relative 
to applications to locate on unsurveyed 


. Palatka sorip may be located only upon 
surveyed land... 


Pe ee 


- 470: 


Patents on locations of Wyandotte serip : 


- must, under the express terms of the treaty . 
of January 31, 1855, issue ‘‘in the names of 

The Department. has authority to issue 
duplicate Sioux half-breed scrip where the 


stroyed; and upon a clear and unequivocal 
' showing of the loss or destruction of the 
original and duplicate, or as to the fraudu- 


laws a period of ninety days after the land 


has become subject to entry, fling and se-* - 


lection within which to file applications to 


enter, gives a preference right to the land, if 


asserted within that period, but no prefer- — 


enee in the order of filing or adjudication of 


right or claim..... tahoe MON ate eneites aise ant : 
States and. Territories. . 


. Under the.circular of November 27, 1896, 
requiring publication of notice of State se- 
lections in all cases where the lands are with- 


ina to wnship containing any mineralentry, - 


claim or location, it is not incumbent upon 


- the State to publish such notice until noti- 


~. original is shown to have been lost or de- | 


dent procurement of the duplicate, triplicate _- 


scrip may issue 


eee ete ee ee eee eee ee 


The circular of February 21, 1908, requir- . 


ing publication of notice of all applications 


to locate scrip, warrants, certificates, sol- _ 


diers’ additional righis, or to make lieu-land 
- selections, filed on or. after. April.1, 1908, 
merely makes mandatory after that date 


i domain by the act of July 4, 1884, are sub- 


fied to do'so by the local officers 
. The right of the Territory of Arizona to 
make selection in satisfaction of the grant. 


meee ee eee 


for university purposes. made by the act of . 7 


February 18; 1881, is limited to lands which | 
have been identified by survey ,and the Ter-. 
ritory acquired no such right by an al-. 
tempted selection oflands prior to survey as 
would prevent the subsequent reservation 


‘thereof by the Government...-.... Das msame is 


Lands formerly within the Columbia In-. 


88 


dian Reservation and restored to the public - 


INDEX. 


a . bank 
ject to seléction by the State of Washington 
under the provisions of the enabling act of 
February 22, 1889, authorizing selections in 
satisfaction of the grants to the State from. 
any “surveyed, unreserved, and unappro- 


priated lands ofthe United States: PD ewacegle ON 
Statutes : . 


‘See Acts of Congress and Revised Statutes 
“Cited and construed, pages xxii and XXV. 


“Survey. 


- See Mining Claim.. 

' Public lands are not surveyed until’ ine 
approved plat of survey thereof i is officially 
filed i in the local land office... ........-.---- 390 

. Land is not regarded as sarveyed: for the 


.°. purpose of disposition until the plat of sur- 
‘vey has been officially filed in the local of- 


fice, after notice, as provided a instructions 


~ of October 21, 1885...... ere 118° 


An. application by a State for the survey 
of lands,’ ‘with a view to selection thereof, 
does not operate as an absolute withdrawal 
of the lands, but merely subjects them to 
the preferred right of the S tate to make selec- 
tion thereof within sixty days from the date © 
of the filing of the approved plat of survey. 70 
An application by aState for the survey of 
a township, with a view to the selection of 
lands therein, operates only to secure to the 
State-a preferred right of selection, and does” 
not reserve the lands from other disposition 
‘until the expiration of three months from 
the filing of the approved plat of survey, or 
preventthe acceptance ofapplicationsthere- 
for subject to the superior right of the State. 74 
The right of a State to. apply for a survey 
under the act of August 18, 1894, witha view | 
to obtaining a preferred right.of selection, is. 
not limited to an area suEcient to satisfy its 


grant....... Sreeteeiicerciceioretciekcaee 68. 


Theright of a State by virtue of an appli. 
cation for survey under the act.of August 18, 
1894, issuperior to that of a homestead appli- 

cant who made settlement subsequent to the 


filing of the State’s application for survey.. 68. 


‘The filing of an application for survey 
under the act of August 18, 1894, having 
such survey made, and paying the fees there- 
for, do not, in the absence of publication of 
notice of the application as provided by said 
act, constitute a ‘lawful filing” within the 
‘meaning of theexcepting clause of the proc- 
- lamation of June 12, 1905, reestablishing the 


- boundariesofthe Washington forestreserve. 2 | 


- No obligation on the part of the Govern-. 
ment to enter into a contract for the survey 

: Of public lands arises from a-mere authoriza- | 
. tion to the survey or-general to enter into 
such contract in accordance with bids made 
upon advertised proposals: it is only when . 
a contract is entered into by the Commis- 


"sioner of the General Land Office that any: : 


; obligation on the part of. the United States . 
is S assumed. .. situs cei awec wen scenee ese aaes 497 
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‘Swamp Land. 


- Page,’ 
The ny of an eniry of public lands by - 
a deputy mineral surveyor, while sufficient, . 


_ cause for the revocation of his appointment’. 
‘as such surveyor, will not of itself disqualify 


him from enteringintoa contract for thesur- | 


vey of public lands; and the department will 
not control the exercise of the discretion of 


the: Commissioner of the General’ Land - 


“Office either -in refusing. or accepting the - 


offer of such surveyor to contract for the sur- _ 


vey of such lands......+2++.++++. Beetle Siete 498 , 


While sketch maps returned with the ~ 
field notes of survey. may be properly con- 
sidered in connection with the field notes in. 


determining whether or not the lands are. 
_ swamp and. overflowed under the rules” 
_ . adopted for the adjustment of the swamp 


land grant to the State of Minnesota, such 


Maps, standing alone, can not be considered. 


of special importance in adraparae unAL 
question axeeees byl toate tine rale eiata tert oan he reg TA 
Where the right of the State of Minnesota 

under its swamp land grant, to lands shown | 
by the field notes of survey to be swamp and 
overflowed, is questioned by one claiming 
settlement thereon prior to survey, the bur- 

den is upon the settler to apply for a hearing 

and show that the lands are not of the char- 


~ acter contemplated by the grant; and until 
-he shall have assumed such burden and 


established. his case he should not be per- 
mitted to make entry of the land..........: 385. 
Directions given that hearings be not had- 


in such cases until after sixty. Gays: notice to 


the State...... i aBeiwiatscibetans stared auaia ca 385 
One who at any time prior to the official 


filing of the plat of survey settles upon lands 
. shown by the field notes to be swamp and 


overflowed, and claimed by the State of 
Minnesota under its swamp land grant, is 
entitled to apply for a hearing and have his. 
claim adjusted upon evidence as to the true 


- character of the land_-.......--....--2-----. 390 


The treaties of May 7, 1864, and March 19, : 
1867, by which a reservation was provided. 


for the Chippewa Indians, were not made 
- pursuant to any law enacted prior to:the act. 
of March 12, 1860, making a, grant of swamp 


lands to the State of Minnesota, and hence 
lands of the character granted lying within. 


said reservation were not thereby excluded 


from the operation of the grant_..:-/....... 397 
The fact that the State of Minnesota, by “ 


virtue of the treaties of 1864 and 1867, may 


have acquired title to certain lands within — 


-. the area ceded to the United States by the 


Chippewa Indians, which would not have 
accrued to the State in the absence ofsuch  ~ 
treaties or other similar proceedings, in no — 
wise affects the right of the State under its 
swamp land grant to the. lands previously 
granted to it within the area set aside for the ae 
Indians by said treaties. ..... i cageweaasee 397 © 
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The provision in sention 2 of the swamp 
Jand grant to the State of Minnesota that the 
selection of surveyed lands shall be made 
within two years from the adjournment of 


_ the legislature of the State at its next session 


after thedate of the act, and as to unsurveyed 
lands within two years from such adjourn- 
ment after notice by the Secretary of the In- 


terior to the governor of the State that ‘the. 
surveys have been completed and con-' 


firmed, is not a condition or limitation of the 
grant, but merely a direction to the Secre- 
tary of the Interior. . pect dau dbs er 


Timber and Stone Act. 


_ Regulations of November 30, 1908, under 
timber and stone act.........-..2.-.------ 

The regulation of the Land Department 
. that the preliminary affidavit of an appli- 
cant to purchase under the act of June 3, 
1878, must be upon personal knowledge of 
the applicant based upon personal inspec- 
tion of the land, except in the particulars in 


which the statute provides that the affidavit | 


- may be made upon information and belief,. 
is a proper requirement, not in conflict with, 


- or in excess of, the Power conferred by the 


SUATUIO soa cstuesinee deussiou iden’. i dwaciaiiotee 


_‘Timber Cutting. 


Regulations of March 16, 1909, governing 
tree use of timber on publie mineral lands. . 


Townsite. 


. See Alaskan Lends. 

Wagon Road Grant. 

| The grant'to the State of Oregon by the 
act of February 25, 1867, to aid in the con- 
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struction of a military wagon road, was - 
operative only upon lands within the- 


boundaries of that State; and lands outside 
the State, although within six miles of the 


road, do not constitute a valid basis for in- | 


Warrant. 


“Instructions of ‘April 30, 1909, under sec- 
tion 12, act of May 29, 1908, relating to war-. 


rant and scrip locations.......---....------ 


The circular of February 21, 1908, requir- 
ing publication of notice of all applications 


to locate scrip, warrants, certificates, sol- 


diers’ additional rights or to make lieu land 
selections, filed on. or after April 1, 1908, 
merely makes mandatory after that date 
what’ theretofore was within the discre- 


tionary power of the Land Department to | 


require, and in no wiseafiects its authority to 


require notice of applications filed prior to. 


SUE PNG ose eet ess Per ante tasdiatalaere 
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Only locations made upon lands which . 
were subject to private cash entry at the. _ 


time of the passage of the act of March 2, 
1889, are recognized and protected by the 
ruling in the Roy McDonald case and vali- 


dated by section 12 of the act of May 29, 1908. 


23 
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Where one . claiming under..a military 


bounty land warrant location-is*permitted 


_ tosubstitute cash for the-warrant, he is not’ : 
thereby entitled to-have patent issue-in his" 


name; but final certificate and. patent will 


‘ issue in conformity with the original 1 loca- 


tion under which his title is derived. ...2.. 


As a general rule a decree of a court adju- _ 


- dicating the ownership of a military bounty 
land warrant will be accepted as sufficient: 


evidence of ownership where it appears that 
the court had jurisdiction of the parties and 
the subject-matter; but the mere fact that 


the court assuméd to decree as to such owner- . 


‘ship will not prevent the-Land Depart- 
- ment from inquiring into the jurisdictional 
facts upon which the court acted’.......... : 


The Land Department having . passed 
upon the validity of an assignment of a war- 
rant, and recognized the right of the assignee 


to locate or assign the same, the question as 
to theregularity of the assignmentshould not’ 


82 


be reopened. after the warrant has been lo- ~ 


eated by a subsequent assignee who pur-- 


' chased upon the faith of that action, where ~ 
no-adverse claim is asserted or interest ofthe — 


Government involved .......2.-..2.i...- 
W here, however, the decree of the. court 


>. was accepted and the validity of the assign- © 
_. ment recognized in the face of a caveat 
_ charging facts showing prima facie that the 


P8e:. 


alleged assignment was invalid and that the : 


 cayeator was the true and lawful owner of: 
the warrant, and without notice to him; the 


Department may require the locator of the 
warrant, even though he may have pur- 


chased upon the faith of the action of the . 
Land Department recognizing ‘the validity 
of the assignment, to show that title to the: 


warrant passed out of the warrantee by law-- | 


ful. conveyance He ones under whom he 


82 


“Warrants which at the date of the act of . — 


- August-31, 1852; had been located; but title 


under the location not perfected because of 


~~ Jaches of the locator or his assignee, were - 
iiot “unsatisfied and outstanding” within 

-”- the meaning of that act, and the issuance of 

serip in lieu thereof under that act i is unau-. 


thorized ..........- Cgintue seeds eae 
Where, however, scrip was issued under 


_that aet in lieu of such warrants, which has. 


" been in good faith purchased upon faith of 


the action of the Department certifying to 
the validity of the right represented there- 
by, and there are no adverse claims to be af- 
fected, the scrip will be recognized i in the 
hands of innocent purchasers........--.--. 
- The Department declines to recognize any 
right on the part of purchasers of military 
bounty land warrants.or surveyor-generals’ 


certificates to locate them upon lands not» 


subject to suchlocation under departmental 


‘decision in the case of Lawrence W. Simp- 
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son, caine because the warrants or certifi- 
_ cates were purchased prior to that decision 


upon faith of the rulings of the Department — 


in the cases of Victor H. Provensal, J. L. 


a Bradford, and Charles P. Maginnis......-- 


_ Directions given that where the locator of 
a military bounty land warrant fails to sup- 
“mit satisfactory evidence of title to the war- 

. rant, and is permitted to make substitution 
of another. warrant to which good title is 


-. shown, the warrant first used shall be re- 


turned to the locator or other person enti- 


tled to make the substitution, with an in-— 


dorsement thereon, in red ink, showing the 


attempted location upon the particular 


tract located, with the name of the locator — 


_ and a reference to the decision adjudging 
_the evidence of title in the iocator incom- 


The assignment in blank of a military 


7 bounty land warrant, if otherwise regular, 
merely vests. the right of property in the 
purchaser to whom it is delivered and im- 


pliedly authorizes him to fillthe blank with . 
_ his name when be locates or assigns the - 


warrant, but doesnot makeit an instrument 
negotiable bymeredeliverynor vesttitleina 
merefinderorpurloiner,andit is within the 
power of the Land Department when a war- 
rant so assigned in blank is presented forlo- 
cation to require evidence showing that the 
holder is in fact the lawful owner thereof... 

After the obligation of the Government 
has been satisfied with respect to a military 
bounty land right, the authority of the Com- 
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missioner of Pensions as to that claim is at - 
‘an end; and a duplicate warrant thereafter _ 


erroneously issued by: him upon such right 
' is an absolute nullity, and no action on the 
part of the Commissioner of the General 
Land Office purporting to recognize such 


~ 


chaser thereof be protected, however inno- 
cent he may have been as to any infirmity 
of title, and even though he may have pur- 
chased in faith of the recognition given 
thereto by the Commissioner of the General 


While a full and clear cae will be re- 
quired as to how, when, and upon what con- 
sideration the first stranger claimant ofa mil- 
itaty bounty land warrant acquired title 


°° thereto from the warrantee, kis widow, or. 
heirs, as to subsequent transfers reasonable 
presumptions may be indulged in favor of - 


title by possession of the warrant for a long- 
continued period, where lapse of time has 


_ made the production of positive proof as to 
the manner and circumstances under which © 


it was acquired practically impossible, un- 


less there are circumstances tendimg to dis- 
_ eredit or cast suspicion upon the title ofsuch 
EDDIDET iixcisatusasecebeuwe es onmen Wasteues or 


Water Right. a. 


See Reclamation, San Bernardino Valley. 


Withdrawal. 


See Reclamation. 
The Secretary of the Interior has author- 
ity to make temporary withdrawals of pub- 


‘lic lands for the purpose of making exami- 


nation thereof to determine the propriety of 
embracing them within the limits of a na- 


* SIONAL AGQCS Tea ce tseedstccedouuets we ; 


Words and Phrases’ Con-: 
strued. 


“Lawful filing’ in proclamation estab- - 
lishing Washington Forest Reserve........ 
‘Extraordinary emergency’? inact of 
AUIBUST 1, T8028 2s occas ove cenceaeewccwedecs 
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; dapiioatec can give it validity nor rcan a pur- 


39 


